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This lacsimile contains PRIY GED AND CONFIDE L INFORMATION intended anly for the use of the
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This Jevier briclly supplements our prior suhmission
crmminication, we argent)y reguested thay vour (Hliee cor

propoased Federal prosceuion ol our elient Jetfiey Epstein, The dual ressons sior our request that
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The need Tor review s -u!J the more exigent,
Assistant JeiTrey Sloman of the USAD responded o emuail
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o vou dizted Mav 19, 2008, In tha
muct an independent review of the

unprecedented estomamr ol federl
SAQT) 0w premment public Hgurs

On Monday, Mav 19 2008 st
lroma Joy Tothowiiz infuraing 118

which imprscd s deadling of June 2. 2008 1o comply with all the terms ol the cugan Nan- t

Proseeution Agrcement (e CArreement”), plus new unilue
ductned in braneh of that Agreement, uppeirs 1o hive been deliberately desioncd w deprive ug o

ral modifications, an pain ar being

andeguite epporunity o seek your OFfice’s veview in this matler,

The USAO™ desire 1 loreelose o complele revicw
Chuld e ploiiation and Oihzeenity Seetion (“CLEOS™Y has alre
Seumens regording why o fedesal prosecution of My
“eompelling.” However, in coniesdielion o b, Sleman’s as

i understandable, civen thar the
1y Jdetermnied e our substinve
Lpstein ix aol warranied  were

sertion that CLOS had provighed an

ndependent. de snnvo review, C1OS made clear tat it did nol do s, indeed. CEOS dechined
eaunnne severa! of the more roubling aspeets of the investigation of Mr, Lpstean, including 1he

dueliberate leuk 10 the ’l"' Vark Times of
investigition wu megotinhions hetween the paries as well o
Hled agiins Mr, Fpsicin by Me. Slaman’s former law pariner,

The vnnecessary and arbivrily imposed deadling st by

respudd fur (he cgrmal letioning and scheduling of siete
M Tpatein”s Gounsel persusde the S Allaeney of Palin e

numerous highly confidemiol aspects of i

s the reeem cron ol il by znigs

the TISAD) was done withent any
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thaet e Sile Atlorpey bos oot despite o Seo year investization. dacumsed o be
spproprinie, MroEpstein’s counsel must also suceessiully expediie o plein of guiliy 1o ihis charge
oft D date prioe s Jniy 8, 2008, which is e dawe presently set by the skae count Jidss

Furtiver. the imnecessary deadling is even more prablematic hecause Me. Lpstein’s effnn .
e reconcile the stote charge and senlenee with the wrms of the Arpreement requites an unosual
und unprecedenied threatened application of fedeeal ke, Thus, 1 places Mr Tpsicin m e
by unusual position ol having 1o demand thit the Siale USHISESG 10 a0 BT el
prnishment than i had alrendy determined s approprisie.

We have atiempted 1o resolve these and other issucs through the VSAGy and CEON,
including gaising vur converns about the USAO s mapproprivie comduet with respect fo (his
Matler. But thase avenues have now heen shut dovwn, My, Sloman s lster purports i prehilic
any wrther contael between Mr, Epstein's delense team and LS, Adtormey Avestn, dnd insleml
reguives us Lo commiunicaie with the LESAQ only though Mr. Sloman s subordinstes,

While it puins us 10 sy dhis, his misgeided proscention Tom the ouise vives L
AppLEIne that may have hean potitically monivared Mo, Epacin 1s o highiy suceessiul, sell
Cmade hisinessman e philimthropist who eniered tise pubiic areng vy by v of hig closw
persenial wssveialion with Tormer President Bill Clinten. There iy linde doubl n; our minds then
the LSO never would have contemplated a prosecation in this case iF M Ppsieln wors jus
ansthier = Jalhn”

LLX. Allorney Acpsiy previouwsly has sawed thin he is TRempethetic” o our jedesalisin
relited coneems, but he has taken the position tha his autherity i linsiied by enfurcemen
palicies ser farih in Washington, 0.0, Ag expressed in o prior commnmication 1 van, we
helieve tha o complete and independent appraisal and resolition of this ehse MOt 2pproprialeiy
would be underiaken by vour OMjee hl::.;im'ling with the rescis=ion ol e arhirre, uniair, amd
unpreeedented deadiing that Mr, Sloman demands 1o have imposed in his cuse. AL the vere
least, we would appreciate telling of the arbitmus imeline imposcd on our Sl By the 18AD
i arder W allow time Tor vour office (o consider o reguest il vou undertabae g revien of this
CusL,

Tk you for your tme and ateativn,

Raespeetlully cobumitted,
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KIRKLAND & ELLIS LLP
Fax Transmittal 3, / /g &W:j 7 e,

777 South Figueroa Strest

Los Angeles, California 00017 !

Phone. (213) 680-840D
Fax: (213) GB0-§500

Fleasae notify us immediately Il any pa Qes are not received,

THE INFORMATION CONTAINED IN THIS COMMUNICATION |5 CONFIDENTIAL, MAY
BE ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND
IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE UNAUTHORIZED USE,
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL,,

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY AT:
{213) 680-8400,

To: Company: Fax #: Direce #:
onorable Mo w1 Office of the Deputy Attorney CGeneral - : 20y 514 9
Honorable Mark Filip United States Depanment of Justice (202) 314-0467 (202 314-2101
From: Date; Poges wicover: Fax #: Direct #:
Kenneth W, Swrr May 19, 2008 9 (213) 6E0-8500 (213) 680-8440

Message
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May 19, 2008

VIA FACSIMILE (202) 5140467 CONFIDENTIAL

Monorable Mark Filip

Office of the Depury Attomey General
United States Departrnent of Justice
930 Pennsylvania Avenae. N.W.
Washington, D.C. 20530

Dear Judge Filip:

In his conlirmation hearings last [ull, Judpe Mulasey admirably lifted up the [inest
raditions of the Department of Justice in assuring the United States Senate, and the Amerjean
people, of bis solemn intent to cnsure fairness und integrity in the administration of Jjustice, Your
own confizmation hearings echoed that bedrock determination to assure that the Department
conduct itself with hanor and inlegrity, especially in the enforcement of Tederal eriminal jaw,

We eome to vou in that spirit and respectfully ask for a review of the federal involvement
int a quintessentially state matier involving our client, Jeflrey Epstein. While We arc well aware
of the rare instances in which a review ol this sorl 15 iustified, we are coniident thal che
circwnstances al issue warant such an cxamination. Based on owr collective experiences, as
well as thosc of other lormer senior Justice Department officials whose advice we have sought,
we have never before seen a case more apprepriate [or oversight and review. Thus, while nejther |
of us has previously made such a tequest. we do so now in the recognition that bath the ;
Depariment's reputarion, as well as the due process rights of our client, are at issue. :

Recently, the Criminal Division concluded u very limited review of this matier ui the
request of (LS. Attornev Alex Acosa. Crirically, however, this review deiiberately excluded
many important aspeets of this case. lust this past Friday, on May 16, 2008, we received a letier
from the head of CEOS informing us that CEOS had conducted a review of this case. By its own
admission, the CEOS review was “limited, both factually and legally.”” Part of the sell-imposed
Limitation was CEOS’s abstention from addressing our “alicgations of professional misconduc:
by federal prosccutors™ —even though such miscunduct was, as we conlend it is, inextricably
interiwined with the credibility of the accusations being made against Mr, Epstein by the United
Slates Atlomney’s Office in Miami ("LUSAO). Moreover, CEQS did not assesy the terms of he
Deferred Prosecution Agreement now in effect, nor did CEOS review the federal prosecutors'
mappropriate efforts to implement thosc terms. We detail this point below,

EFTA00224791
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By way of background. we were informed by Mr, Acosta that at his request, CEOS
would be conducting a review to determine whether federal prosccution was both appropriaty
and, in his words. “fair.” That is net what vecurred, [nstead, CEOS has now acknowiedged that
we hud raised “many compelling arguinents™ agninst the USAO's suggested “novel application”
of lederal law in this matier. Even 50. CL.OS concluded. in minimalist fashion. that “we do nor
see anpything that says to us categorically that a federal case should not be orought™ and that the
LS Avoiney “would not be abusing his prosecurorial discrerion should he authorize [ederal
prosecution of Mr. Epsiein® thus delegating back to Mr. Acasta the decision ol whether fedzral
prosecution was warranted (emphasis uddedi. Rather than assessing whether prosecution would
be appropriate, CLEQS, using a low bascline (or its evaluation, determined only that “it would not
be impossible w prove . . " eenain allegations made against Mr, Epstein. The CEOS review
failed to address Lhe significant problems involving the appsarance of impermissible selectivity
that would necessarily result from a federal nrosceution ol Mr, Enstain, -

We respect CEOS's conelusion that its authority to review “misconduc:” issues was
praciuded by Criminal Division practice, We further respect CEOS's view thai it undersioad ity
mission as significantly limiced. Specifically, the contemplated objective was tu determine
vhether the SAQO would he.abusing its discretion by bringing a federal prosecution rather than
making its own de noveo recommendati ons on the appropriate reach of fedcral law. However, we :
respecttully submin thae a full review of all the facts is urgently needed at senior levels of the |
Justice Department. In an effort 1o inform vou of the nature of the federal investigation against i
Mr. Lpstein, we sununarize the fucts and circumstances of this matier below, |

he two basc-level concerns we holé ure that (1) federal prusecution of this matter is not
winrantzd based on rthe purelv-local conduct and the unprecedented application of federa)
siaires o facts such as these and (2} the actions of fsderal authorilies are both highiy
questionable and give rise 1o an appearance of substantial impropriety. The issues that we have
raised, but which have pot yet been uddressed or resolved by the Department, are more than
isolated allegations of professional mistakes or misconduct. These issues, instead, affect the
appearance and adiministration of criminal justice with profouind consequences beyond the
resolution in the matter ar hand.

W 4 ¥

In a precedent-shattering investisation of leftrey Epstein that raises imponiam policy
questions—and serious issues as w the fajp and honorable enforcement of [ederal law—the
USAO in Miami is considering extending fedeval Jaw beyvond the bounds of precedent and
reason.  Federal prosecutors stretchéd the underlying facts in ways that raise fundamental
yucstions of basic professionalism. Perhaps most troubling, the USAQ in Miarni, as s condition
ol deferring prosecuion, required a commingling of substantive federal eriminal law with a
proposed civil remedy envineered in a way that appears intended to profit paricular lawyers in
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privale practice in South Florida with personal relationships 1 some of the prosceutors involved, _
Federal prosecutors then leaked highly sensitive information about the case 1w a New York |
Times reporter.!  The immediate result of this confluence of extraordinary circumstances is un
vnslaught of civil lawsuits, all save one brough by the First Assistant’s former boutique law firm
in Miami.

The facts in this case all revolve around the classic state crime of solicitarion of
prostitution.® The Siate Allorney’s Office in Palm Beach County had conducted a diligent
investigation, convened & Grand J ury that returned an indiciment, and made a final determinatjon
abiut hiow 10 proceed.  That is where, in o federal republic, this rmatier should res.
Mr. Epstcin faces a feluny conviction in state court by virtue of his conduct, and the only reason
the State has not resolved this manter is thar the lederal prosecutors in Miami have continued o
insist thar we, Mr. Epstein’s counsel, approach and demand from the State Altorney’s Office a
harsher charge and a more ssvere Punishment than that Office believes are appropriate under the
circumsiances. Yl despite the UUSAO"s refusal to allow the State to resolve this matter on the
lerms the State has determined are appropriate, the USAO has not made any artempl 10
coordinate its efforts with the Stuie. In fact, the USAQ mandaled that any federal agreement
would be conditioned an Mr. Epstein persuading the State 1o seck a eriminal punishmenmt unlike
that wmposed on other defendants within the jurisdiction of the Stare Attormey [or similar
wanduct,

I'rom the inception of the USAQ's involvement in this case, which ut the end of the dav
is a case about solicitation of prostitution within the confines of Palm Beach (County, Florida, we
have asked aurselves why the Depurtinent of Justice is involved. Regrettably, we are unable 1o
SUEZest any appropriate basis for the Department's involvement. Mr. Epstein has no criminal
history whatsoever. Also, Mr. Epstein has never been the subject of general media interest until
a few vears ago, after it was widely perceived by the public that he was a close friend of former
Presidem R3ill Clinton,

The conduct at issue is simply not within the purview of federal Jurisdiclion and lies
outside the heartland of the three federal statutes that have been identified by Prosecurors—] % i
U.S.C. §§ 1591, 2422(b), und 2423(b). ’ L'

' One of the ather members ol Mr. Epstein’s defenze teum, Jay Lefkowilz, has personally reviewed the reparterts
cantemporan=ous nales,

E Although some of the wemen ulleged 1o be invalved were 16 and 17 vears of age, several of these wamen
openly admitied to lying 1o Mr. Epstein shout their age in Lhelr recent sworn staterments.
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These stawres are intended 10 targer erimes of a iruly national and international seupe,
Specifically, § 1391 was cnacted to combat human wallicking, § 2422 is aimed ar sexual :
predation of minors through the Tnternet. and § 2423 deals with sex tourism. The nature of these
crimes results in multi-jurisdictional problems that state and local authoritics cannol elicctiveiv '
confront on their own, However, Mr. Epstein’s conduct was purely local in nature and, thus.
duzs notl implicate federal involvement, Afier researching every reported case brought under 18
LLS.C. §§ 1591, 2422(b), and 2423(b), we found that not a single casc involves facts or a
scenario similar 10 the situation at hand. Our review of each precedent reflects thar there have
been no reported prosecutions under § 1591 of a ‘john’ whose conduet with @ minor lacked
foree. coercion. or {raud and who was not profiling from commercial sexual wrafficking, There
have likewise been no cases under § 2422(b)—-a erime of communicalion——where there was no
use of the Internei. and where the content of phone communications did not contain any inducing
or enticing ol a minor  have illegal sexual activily as expressly required by the language of the
slalute.  Furthermore, the Govermnent's contention that “routine and habit” can fill the factual
and iegal void created by the lack of evidence that such a comnmunication ever occurred sets this
Gise apart [rom cvery reported case brought under § 2422(b). Lastly, there arc no reporicd cases
of viclations ol § 2423(b) of a person whose dominant purpose in traveling was merely to go (o
his own home

Alithough these matters were within the scope of the CEOS review, rather than
considering whether federsl prosecution is appropriate, CEOS only determined that U.S.
Allomey Acosta "would not be abusing his prosecutorial discretion should he authorize [ederal
prosecution” iu this case. The “abuse of discretion™ standard constitutes an =xtremely low bar of
evaluation and while it may be appropriate when the consideration of issues are exclusively
factual in nature, this standard [aiis 1o address concerns particulor to this situation, nainclv the .
“novel dpplication” of federal statutes. The “abuse of diseretion” standard in such pure legai :
matters oi stalutory application risks causing a Juck of uniformity., The same federal statutes thar |
would be streiched beyond their bounds in Miami have been limited to their heartlund in euch of
the other federal districts. Also, because this case implicates broader issues of the administration
of equal justice, federai prosecution in dhis matter risks the appearance of sclectivily in its
strecching of federal law to fil these facts.

Federul prosecution of a man wha enzaged in consensual conduet in his home thar amounted ta, db most the .
sulicilation of prostitution, is unprecedented, Since prostitution is fundamenwally a state concemn, (s Uinited
A1 l Evans, 476 F.3d 1176, .1 (11th Cir, 2007) (federal law “does nol eriminalize all aets of prosulution (a
vics tracCitionally governed by state repulaiion)™)). and there is no evidence that Palim Beach County authoritiey
and Floride prosecuters cannot e{fectively prosecule and punish the conduct, thers ig no reasen why Lhis maler i
should be 2xiracied Irom the hands of state presecutors in Florida.

EFTA00224794
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In facl, recent testimony of several alleged “victims™ contradicts claims made by federal
prosecutors during the negotiations of a deforred prosecution agreement. The consisient
representations of key Government wimesses (such as Tatum Mijller, Brittany Heale, Saige
(tonzalez, and Jennifer Laduke) confirm the following critical points: First, there Was no
communication, telephonic or otherwise, that meets the requirements of § 2422(b). For instanee.
Ms. Gonzalez confirmed thar Mr, Epstein never emailed, lext-messuged, or used any facility of
interstate commerce whatsoever. before or after her one (and. only) visit lo his home. Gonzalas
Tr. (deposition) ar 30, Second, the womsn who testified admitied that they lied to Mr. Epstein
about their age in order to gain admirtance into his home, Indeed, the women who brought their
underage friends 10 Mr. Epstein testified that they would counsel their friends 1o iie abou) their
ages as well. Mz, Miller stated the following: T would tell my girlfriends just like Carolyn
approached me. Make sure vou tell him yow'rs 18. Well, these girls that brought, T know thay
they were 18 or 19 or 20. Aud the girls that T didn't know and [ don*t know if they were lying or
not, I would say malke sure that vou tell him you're 18." Miller Tr. at 22. Third, there was no
routine or habif of improper communication cXpressing an intent to ransform a Inassage into an
illegal sexual act, In faci, there was often no sexual activity ui all during the massage, Ms.
Miller testified that “[s]ometimes [Mr. Epstein] just wanted his feet massaged. Someclitnes h=
Just wanted a back massage.”™ Miller Tr. at 19 Jennifer Laduke also stated that Mr. Epstein
“never Wouched |her) physically” and that al| she did was “massage[ | his back. his chest and hig
thighs and that was ir."” Laduke Tv, ar 12-13. Finally, \here was no torce, cocrcion, {raud,
violence, drugs, or even alcohol present in connection with Mr. Epstein’s encounters witly these
women. Ms. Beale stated that “[Mr. Gpstein) never tried to force me to do anything.™ Beale Tr.
A2t 12. These accounts are far from the usual testimony in scx slavery, Intemner stings and sex
fourism cases previously brought. The women in actuality were not vounger than 16, which js i
the age of consent in most of the 50 stales, and the sex aetj vity was irregular and in large part.
consisted of solo self-pleasuring.

The recent crop of civil suirs brought against Mr. Epsiein confirm that the plainufis dig
nol discuss any sexually-related activities with anyone prior to amiving at My Epstein's
residence, ‘Thiy reinforces our contention that no relephonic or Internet persuasion, inducement,
cnticement or coercion of a minor, or of any other individual, oceurred, In addition, Mr. Jeffrey
Herman, the former law partner of one of {he federal prosecutors involved in this maney and the
altorney for most of the cjvil complainants (as described in detai] below), was quoted in the Palm
Beuch Post as saying that ‘it doesn’t matter” that his clients ljcd about their ages and 1old My
Epstein that they were 18 or 19, -

Not only is a federal prosecution of this matter unwarranied, but the imegularity of
conduct by prosecutors and the unoithodox terms of the deferred pruseculion agreement arc
beyond any reasonable interpretation of the scope of a. prosecutor’s responsibilities. The lis: of
improprieties includes. but is not limited to, the following facts:

EFTA00224795
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Federal prosecutors made the unprecedented demand that My, Epstein pay «
minivaum of $150,000 per person 10 an unnamed list of women they referred o as
ininors and whom they insisted required representation by a guardian ad litemn, Mr.
Epstein’s counsel later established that all but one of these individuals were actually
adults, not minors. Ewen then, though demanding pavment w the women, the
USAQ eventually asserted that it could not vouch for the veracity of any of the

- claims that these women might make.

» Federal prosecutors made the highlv wiusual demand that M. Epstein payv the fees
of a eivil attorncy chosen by the prosecutors 1o represent rthese alleged “victims”
should they choose 1o bring any civil litipation against him. They also praposed
sending a notice to the alleged “victims,” stating, in an underlined senicnce, that
should they choose their own attorney, Mr. Epstein would not be required 1o pay
their fzes, The prosecutors fiuther demanded thal Mr. Epstein waive his right to
challenge any of the allegations made by these “victims."

* The Assistant U.5. Atorney involved in this matler recommended for the gjvil
arlorney, a highly luerative position, un individual 1hat we later digcovered was
closely and personally connected 10 the Assistant 1.S. Atto mev’s own boviriend.

® Federal prosecutors represented to Mr. Epstein’s counsel that they had idemtified
(and later rechecked and re-identiticd) several alleged “victims™ ol federal erimes
that qualified for payment under 18 U.8.C. § 2255, a civil remedy desigued 10
provide financial benefits 1o victims, Only through state discovery provisions did
we later learn that many of the women ou the rechecked “victim list” could not
possibly qualify under § 2255, The reason is that they, themselves, testified thar
they did not suffer any type of harm whatsoever, a prerequisite for the civil recove ry
under § 2255. Moreover, these women stated that they did not, now or in the past,
consider themselves to-be victims.

= During the last few months, M. Herman, First Assistant Sloman's former law
partner, has filed several civil lawsuits against Mr. Fpstzin on behalf of the allesed
“vietims.” [t is our understanding that cach of Mr, Herman’s clients are on Lh:
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Government’s confidential “Jist of vietims," Most of these lawsuits seek 30
million in money darnapes.s

*  Assistant U8, Attorney David Weinstein spoke about the case in greal detail 1w
Landon Thomas, a reporter with the New Fork Timey, and rcvealed confidenrial
information about the Gavemment's allegations Against Mr, Epstein. The Assistant
U.S. Attomney also revealed the substance of confidentjal plea negorialions,

*  When counsel for Mr. Epstein complained aboul the media leaks, First Assistap;
Sloman responded by assering that “My. Thomas was given, pursuant (o his
request, non-case specific information concernin g specific federal statues ™ [Hased
on Mr. Thomas’ ventemporaneous notes, that assertion appears 1o be false, g
example, Mr. Weinstein told My, Thomas that tederal autharities believed g
Mr. Epstein had lured gitls over the iclephone and traveled in interstate commeres
lor the purpose of engaging in underage sex. He recounted to Mr, Thomug 1he
USAOQ’s theory of proscoution against Mr. Epstein, replets with an analysis of the
key stautes being considered. Furthermore, aHer Mr. Epstein's defense ream
complained about the Jeak to the USAO, Mr. Weinstein, in My, Thumas' gwn
description, then admoniched him for talking to the defense, and getiing him ix
trouble. Mr, Weinsicin further teld him not to believe the spin" of Mr, Epstein's
“high-priced attorneys,” and then, according t0 Mr. Thomas, Mr. Weinstein
forcefully “reminded” Mr. Thomas “that al] prior conversations were mercly
hypotherical,

We are constrained to conclude that the aclions of federal officials in ths case sirilee ar
the heart of one of the vi tally important, enduring values in this country: the honest enforcemen,
of federal law, free of political considerations and free of the taint of personal financjal
motivations on 1he part of federal prosccutors that, &l a minimum, raise the appearance of serious
LIpropriety,

We were told by U.8. Atorney Acosla thal as part of the review he requested, the
Department had the authority, and his consent, to make any determination it deemed appropriate
regarding this marter, including a decision {o decline federal prosecution,  Yet, CEOS's onl ¥
conclusion, based on its limnited review of the investigation, is that U.S. Atlorney Acosta would
nol abuse his discretion by proceeding againsi Mr. Epstein. Thus, the decision of wherher
—_— T
Y As recently a3 twe months ago, Mr, Sleman wus Sl stz plihlicjy u:} punt of his former law finm, While we

assume this was z2n oversiglt, Mir. Sloman's identificarien ay part ol the fivm ruiszs (he UpReATAnce of
imprepriety
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proseculion iy

Jair and appropriote has heen placed, once again
hands,

cin U8, Altorney Acosty's

In light of the foregoing, we respectfully ask that vou review this matler and discontinue
all federa) involvement so thas he Stale can appropriately bring this matter to closur, We
would greally appreciate the Opporiunity to mest with You 1o discuss these importan issyes
Such & meeting would provide the Department with an opportunity to review ihe paramoit
issues of federalism and-the appearance of scleetivity that ape generated by the unprecedented
Altempts 10 broaden the ambir of federal statutes 1o places that they have never before reachad,
We sincerely appreciute Your attention (o this matter.

14 espectlully submitted,

7B~y . N

Keaneth W, Spare loe D. Whitley
mal. . 511G ) . 4
Kirkland & Eljs LLp Alston & Bird LIP
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