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What’s New

Dividend equivalent payments. Beginning
Saptember 14, 2010, a dividend aguivalent |2
treated as a U.S-source dividend. Dividend
equivalent payments are described under Diwi-
dends, T

Specified notional principal contracts. Be-
ginning September 14, 2010, a payment made
under a specified notional principal contract is
treated as a dividend equivalent. Specified no-
ticnal principal contracts are described under
Dividend equivalent payments,

Guarantees of indebtedness. Payments on
cefain guarantess of indebtedness issued after
Saptember 27, 2010, are U.S. source incoma.
See Guarantee income.

Automatic extension for filing certain Forms
1042 and 1042-5, |If you paid substitute divi-
dends after September 13, 2010, you have an
automatic extension of up to six months to file
Form 1042-5 for such substitute dividend pay-
ments. See Subslitute dividend payments.

Exemption from requirement to withhold for
certain payments to qualified securities
lenders. If you made U.S.-source substitute
dividend payments after September 13, 2010, to
gualified securities lenders, and these paymants
are part of a chain of substitute dividend pay-
menis, you may be exempt from withholding tax
on the payments. Sea Amounts paid to gualified
sacurilies lendars.

Extenslon requests. FRequests for extensions
to provide statements to recipients of morne than
10 withholding agents must be submitted elec-
tronically, See Extension of time to fils,

Deposit coupons eliminated. You must
make all deposits of taxes electranically. Farm
8109 can no longer be used.

Penalties increased. The penalties have in-
creased if you fail to file Form 1042 or provide
Form 1042-5 to the recipients or the IRS or if
you provide incorrect or incomplete information,
See Penallies.

Mew tax treaty and protocol. The United
States has exchanged instruments of ratification
fora new income tax treaty with Malta and a new
protocol amending the income tax treaty with
Mew Zealand, The effective dates for both are as
fellows.

* The provisions for withholding tax at
zource are effactive for amounts paid or
credited on or after January 1, 2011,

= The provisions for other taxes are gener-
ally effective for tax pericds beginning on
ar after January 1, 2011.

Reminders

Filing electronically. If you fila Farm 1042-5
electronically, you will use the Filing Information
Returns Electronically (FIRE) system. You get to
the system through the Internet at fre.irs.gowv.
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For files submitted on the FIRE system, it iz
the responsibility of the filer to verify the results
of the transmission within § business days. The
IRS will not mail error repons for files that are
bad.

IRS taxpayer identification numbers for
aliens. The IRS will issue an individual tax-
payer identification numbar {ITIN) to an alien
who does not have and is not eligible to get a
social securily number (S5N).

An ITIM is for tax use anly. It doas not entitle
an alien 1o social security benefits or change his
or her employment or immigration status under
LS. law.

Far mare information an ITINS, see U5 Tax-
payer ldentification Numbers, later.

Real estate mortgage investment conduits
(REMIC). Excess inclusion income s freated
as income from sources in the United States,
The date an excess inclusion allocated to a
foreign person by certain pass-through entities
is subjact to withholding is, generally, the close
of the entity’s tax year. An excess inclusion is
not eligible for any reduction in withholding tax
(by treaty or otherwise). See HEMIC excess
inclusions.

Partnership withholding on effectively con-
nected income (ECI). A partnership must
withhold tax on EC| allocated to a lareign part-
ner. However, a publicly traded partnership
[PTP) cannot elect to withhold tax based on ECI
gllacable fo its foreign partners. The PTP must
withhold on the distribution of that income to its
foreign partners.

For more information, see FPublicly Traged
Fartnerships under Partnership Withholding on
Effectivaly Connected Incomea.

Qualified intermediaries. A branch of a fi-
nancial institution may not act as a qualified
intermediary in a country that does nol have
approved know-your-customer rules. See Quali-
fied intermediary under Foreign Infermediaries
beginning on page 5.

Photographs of missing children. The Inter-
nal Revenue Service is a proud partner with the
Mational Center for Missing and Exploited Chil-
dren. Photographs of missing children selected
by the Center may appear in this publication on
pages that would ctherwise be blank, You can
help bring these children home by looking at the
photographs and calling 1-800-THE-LOST
(1-B00-843-5678) if you recognize a child.

Introduction

This publication is for withholding agents who
pay income to foreign persons, including non-
resident aliens, foreign corporations, foraign
partnerships, foreign trusts, forsign astatas, far-
eign governments, and intemational organiza-
tions. Specifically, it describes the persons
responsible for withholding (withhalding
agents), the types of income subject to withhold-
ing, and the information retum and tax return
filing obligations of withholding agents. In addi-
tion to discussing the rules that apply generally
to payments of U.S. source income to foraign
persans, it also contains sections on the with-
holding that applies to the disposition of U.S.

real propery interests and the withholding by
parinerships on income effectively connected
with the active conduct of a U.S. trade or busi-
ness.

Comments and suggestions. We welcome
wour comments about this publication and your
suggestions for future editions,

You can write to ug at the following address:

Intermal Revenue Service

Individual Forms and Publications Branch
SEW:CAR:MP:T:

1111 Constitution Ave. NW, IR-6526
Washington, DC 20224

We respond 1o many lefters by telephone,
Therefore, it would be helpful if you would in-
clude your daytime phane numbear, including the
area code, in your correspandeance,

You can email us at “faxforms @irs.gov. (The
asterisk must be included in the address.)
Pleasa put “Publications Comment” on the sub-
ject line. You can also send us comments from
wiwwins. govformspubsindex, Select "Com-
menl on Tax Farms and Publications” under
“Information About.”

Although we cannot respond individually to
each comment recaived, we do appraciate your
feedback and will consider your comments as
we revise our tax products.

Ordering forms and publications. Visit
wiwwirs. govformspubs to download forms and
publications, call 1-800-829-3676, or write to the
address below and receive a response within 10
days after your request is recaived.

Intermal Revenue Service
1201 M. Mitsubishi Mnim-.ray
Bloomington, IL 617056613

Tax guestions. If you have a tax question,
check the infarmation available on IRS.gov or
call 1-800-B828-1040. We cannol answer lax
quastions sent ta gither of the above addresses,

Useful ltems

You may want (o saa:
Publication
115 (Circular E), Employer's Tax Guide

1 15-A Employer's Supplemental Tax
Guide

d 15-B Employer's Tax Guide to Fringe
Benafits

(Circular A), Agricultural Employer's
Tax Guide

4 519 U5, Tax Guide for Aliens
901

a 51

LS. Tax Treaties

Form (and Instructions)

O 55-4 Application for Employer
Identification Number

d W-2 Wage and Tax Statermnent

4 W-4 Employee's Withholding Allowance
Cerlificata

1 W-aP Withholding Certificate for Pension
or Annuity Payments
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O W-7 Application for IRS Individual
Taxpayer ldentification Number

J W-8BEN Certificate of Foreign Status of
Beneficial Owner for United States
Tax Withholding

d4 W-BECI Certificate of Foreign Person's
Claim That Income Is Effectively
Connected With the Conduct of a
Trade or Businass in the United
States

1 W-BEXP Cartificate of Foraign
Government or Other Fareign
Organization for United States Tax
Withholding

a W-8IMY Cerificate of Foreign
Intermediary, Foraign Flow-Through
Entity, or Certain LS. Branches for
United States Tax Withholding

Employers QUARTERLY Federal
Tax Retumn

3 1042 Annual Withholding Tax Return for
.5, Source Income of Foreign
Persans

48

J 1042-5 Foreign Person’'s U.5. Source
Income Subject to Withholding

1 1042-T Annual Summary and Transmittal
of Forms 1042-5
Sae How To Gt Tax Heip at the end of this

publication, for information about getting publi-
cations and forms.,

Withholding of Tax

Generally, a foraign person is subject to LS. tax
on its LS. source income, Most typas of LS,
source income recaived by a fareign person are
subject to U.S. tax of 30%. A reduced rate,
including exemption. may apply if there is a tax
treaty between the foreign person’s country of
residence and the United States, The tax is
genarally withheld (MRA withhalding) fram the
payment madea to the forekgn parson.

The term “NRA withholding” is used in this
publication descriptively to refer to withholding
required under sections 1441, 1442, and 1443
of the Internal Revenue Code. Generally, NRA
withholding describes the withholding regime
that requires withholding on a payment of U3,
source income, Payments to foreign persons,
including nonresident alien individuals, foraign
entities, and governments, may be subject to
MEA withholding.

NAA withholding does nof Include with-

holding under section 1445 of the Code

{see .5, Real Property Interest, later)
oF undar section 1448 of the Code (see Partnar-
ship Withholding on Effectively Connected In-
come, lafer).

A withholding agent (defined next) is the per-
son responsible for withholding on payments
made to a foreign person. Howewer, a withhold-
ing agent that can reliably associate the pay-
ment with documentation (discussed later) from
a U5, person iz nol reguired to withhold. In
addition, a withholding agent may apply a ra-
duced rate of withholding {including an exemp-
tien from withhalding) if it can reliably associate
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the payment with documentation from a benefi-
cial owner that is a foreign person entitled to a
reducead rate of withhaolding.

Withhelding Agent

You are a withhalding agent if you are a US. or
foreign person that has control, receipt, custody,
disposal, or payment of any item of income of a
forelgn person that ks subject to withholding. A
withholding agent may be an individual, corpora-
tion, partnership, trust, association, nominee
(under saction 1446 of the Coda), or any othar
enfity, including any foreign intermadiary, for-
eign partnership, or U.S. branch of cerain far-
eign banks and insurance companies. You may
be a withhaolding agent even if there is no re-
quirament to withhald from a payment or even if
another person has withheld the required
amaunt from the payment.

Although several persans may be withhold-
ing agents for a single payment, the full tax i
required to be withheld only once, Generally, the
LS. person who pays an amount subject to
MEA withholding is the person responsible for
withholding, However, other persons may be
required ta withhold. For example, a payment
mada by a flow-through entity or nongualified
intermediary that knows, or has reason to know,
that the full amaunt of NRA withholding was not
done by the person from which it receives a
payment is required to do the approprate with-
holding since it also falls within the definition of a
withholding agent. In addition, withholding must
be done by any qualified intermeadiary, withbold-
ing foreign parinership, or withholding foraign
trustin accordance with the terms of its withhold-
ing agreement, discussed later,

Liability for tax. As a withholding agent, you
are personally liable for any tax required to be
withheld. This liability is independent of the tax
liahility of the foreign person o whom the pay-
ment is made. I you fail to withhold and the
foreign payee fails to satisfy its LS. tax liability,
then both you and the foreign person are liable
for tax, as well as interest and any applicable
penalties.

The applicable tax will be collected only
ance. If the foraign person satisfies its U.S. tax
liability, you are not liable for the tax but remain
liable for any interest and penalties far failure to
withhold.

Determination of amount to withhold. You
must withhold on the gross amount subject fo
MARA withhalding. You cannot reduce the gross
amount by any deductions. However, sea Schal-
arships and Fellowship Grants and Pay for Per-
sonal Services Performed, later, for when a
deduction for a personal exemption may be al-
lowed,

If the determination of the source of the in-
come orf the amount subject to tax depends on
facts that are not known at the time of payment,
wou must withhold an amaount sufficient to en-
sura that at least 30% of the amount subse-
quently determined to be subject to withholding
is withhald. In no casa, however, should you
withhold more than 30% of the total amount
paid. Or, you may make a reasonable estimate
of the amount from LS. sources and put a
corresponding portion of the amount due in es-
crow until the amount from LS. sources can be
detarmined, at which time withholding becomeas
dua.

When to withhold. Withholding is reguired at
the time you make a payment of an amount
subject to withholding. A payment is made o a
person if that person realizes income, whather
or not there is an actual transfer of cash or ather
property. A payment is considerad made 1o a
person if it s paid for that person's benefit. For
example, a payment made to a creditor of a
person in satisfaction of that person’s debt 1o the
craditor 2 considerad made to the person. A
payment also is considered made to a person if
it iz made lo that person’s agant.

ALLS. parnership should withhold when any
distributions that include amounts subject to
withholding are made. However, it a foraign
partner’s distributive share of income subject to
withholding iz not actually distributed, the U5,
partnership must withhold on the foreign part-
ner's distributive share of the income on the
earlier of the date that a Schedule K-1 {(Form
1065) is provided or mailed 1o the partner ar the
due date for furnishing that schedula. If the dis-
tributable amount consists of effectively con-
nected incame, séa Parfharship Withholding on
Effactively Connecled incoma, later.

A UE. trust is required to withhold on the
amaount incledible in the gross income of a for-
eign beneficiary to the extent the trust's distribut-
able net income consists of an amount subject to
withholding. To the extent a LS. trust is required
to distribute an amount subject to withholding
but does not actually distribute the amouwnt, it
must withhald on the foraign beneficiary's allo-
cable shara at the time the income is required to
be reported on Form 1042-5,

Withholding and
Reporting Obligations

You are requirad to report payments subject to
MRA withholding on Form 1042-5 and to file a
tax return on Form 1042, (See Refums Re-
guired, later.) An exception fram reporting may
apply to individuals who are not required to with-
hold from a payment and who do not make the
payment in the course of their trade or business,

Form 1099 reporting and backup withhald-
ing. “You alzo may be responsible as a payer
for reporting on Form 1092 payments made 1o a
LS. perzon. You must withhold 28% (backup
withholding rate) from a reporable payment
madea to a U.S. person thal is subject to Form
1093 reporting if (1) the U.S. person has not
provided its taxpayer identification number (TIN)
in the manner required, (2) the IRS nalifies you
that the TIN furnished by the payee is incorract,
(3} there has been a nofified payes underreport-
ing, or (4) there has been a payee cedification
failure. Generally, a TIN must be provided by a
U.5. nom-exempt recipient on Form W-9, A
payer files a tax return on Form 845 for backup
withholding.

You may be reguired to file Form 1089 and, if
appropnate, backup withhold, even if you da not
make the paymeants directly to that WS, person.
For example, you are required to report income
paid to a foreign intermediary or flow-throwgh
entity that collects for a U.S. parson subject to
Farm 1099 reporting. See idenfifying the Paves,
later, for mare information. Also see Seclion 5.
Special Bules for Reportimg Paymenis Made
Through Forgign Intermediaries and Foreign
Flow-Through Entites on Form 1082in the Gen-
aral Instructions for Cerain Information Returns
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(Forms 1097, 1098, 1089, 3921, 3822, 54548,

and W-2G).

W-BBEN, Form W-BECI, or Form
W-SEXP (or applicable documaniary

evidence) are exempt from backup withholding

and Form 1089 reporfing.

Faoreign persons who provide Form

Wages paid to employees. |f you are the
employer of a nonresident alien, you generally
must withhold taxes at graduated rates, See Pay
for Personal Services Performed, later,

Effectively connected income by partner-
ships. A withholding agent that is a partner-
ship (whether U.S. or foreign) is also
responsible for withholding on its income effec-
tively connected with a LL.5. trade or business
that is allocable to foreign parners. See Farinar-
ship Withholding on Effectively Connected In-
come (ECT, later, for more information.

U.5. real property interest. A withholding
agant also may be responsible for withholding if
a foreign person transfers a U.S. real property
interast to the agent, or if it is a corporation,
partnership, frust, or estate thal distributes a
U.5. real property interest to a shareholder, part-
ner, ar beneficiary that is a foreign person. See
UL5. Real Praparty Interast, [ater.

Persons Subject to
NRA Withholding

NRA withholding applies only to payments made
to a payee that is a foreign person. It does not
apply 1o payments made to U.S. parsons.

Usually, you determine the payee’s status as
all.S. orforeign person based on the documen-
tation that person provides, See Documenta-
tign, later. Howewver, if you have received no
documentation or you cannot reliably associate
all or a portion of a payment with documentation,
then you must apply certain presumption rules,
discussed later.

Identifying the Payee

Generally, the payes is the parson to whom you
make the payment, regardless of whether that
person is the benelicial owner of the income,
Howewver, there are situations in which the
payee is a person other than the cne to whom
you actually make a payment.

LS. agent of foreign person. If you make a
paymant to a U.5. person and you have aciual
knowledge that the LS. person is receiving the
payment as an agent of a foraign persan, you
rust treat the payment as made to the foraign
persan, However, if the LS, personis a financial
institution, you may freal the instilulion as the
payee provided you have no reason to believe
that the instituion will not comply with its own
abligation to withhold.

If the payment is not subject to NRA with-
holding (for example, gross proceeds from the
sales of securities), you must freat the payment
as made to a U.S. person and not as a payment
to a foreign person. You may be required to
report the payment on Form 1099 and, if apphi-
cable, backup withhold.
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Disregarded entities. A business entity that
is not a corporation and that has a single owner
may be disregarded as an antity separate from
its owner (a disregarded entity) for faderal tax
purposes. The payee of a payment made to a
disregarded entity is the ownear of the enfity.

It tha owner of the entity is a foreign person,
wou must apply NRA withhalding unkess you can
treat the foreign owner as a beneficial owner
entitled to a reduced rate of withholding.

If the owner is a LS. person, you do not
apply NRA withholding, Howewer, you may be
required 1o report the payment on Form 1099
and, if applicable, backup withhold. You may
assume that a foreign entity is not a disregarded
antity unless you can reliably associate the pay-
ment with documentation provided by the owner
or you have actual knowledge or reason o know
that the foreign entity is a disregardad entity.

Flow-Through Entities

The payees of payments [other than income
effactivaly connected with a U.S. trade or busi-
ness) made 1o a foreign flow-through entity are
the owners or beneficiaries of the flow-through
entity. This rule applies for purposes of NRA
withholding and for Form 1099 reporting and
backup withholding. Income that is, ar is
deamed 1o be, effectively connected with the
conduct of a U.S. trade or buginess of a
flow-through entity is treated as paid to the en-
tity.

All of the following are flow-through entities.

* Aforeign partnership (other than a with-
holding foreign partnership).

= A foreign simple or forelgn grantor trust
{other than a withholding foreign trust).

# A fiscally tramsparent entity receiving in-
come for which treaty benefits are
claimed. See Fiscally transparent entity,
later.

Generally, you treat a payee as a flow-through
entity if it provides you with a Form W-BIMY (see
Documentation, later) on which it claims such
status. You also may be required to treat the
enfity as a flmw—lhr‘ough entity under the pre-
sumption rules, dizcussed later.

You must determing whether the owners or
beneficiaries of a flow-through entity are U.S. or
foreign persons, how much of the payment re-
lates to each owner or beneficiary, and, if the
owner or beneficiary is foreign, whether a re-
duced rate of NRA withholding applies. You
make these determinations based on the docu-
mentation and other information (contained in a
withholding statement) that is associated with
the flow-through entity's Formm W-BIMY . If you do
not have all of the information that is required to
reliably associate a payment with a specific
payee, you must apply the presumption rulas.
See Documentation and Presumplion Rules,
later.

Withholding foreign partnerships and with-
holding foreign trusts are not flow-through enti-
fies.

Forelgn partnerships. A foreign partnership
is any partnership that is not organized under
the laws of any state of the United States ar the
District of Columbia or any partnership that iz

treated as foreign under the income tax regula-
tions. If a foraign parnarship is not a withholding
foreign partnership, the payees of income are
the partners of the partnership, provided the
pariners are not themselves a flow-through en-
tity or a foreign intermediary. However, the
payee is the partnershig itself if the partnership
is claiming freaty benefits on the basls that it is
not fizcally transparent and that it meets all the
other requirements for claiming treaty benefits, If
a partner iz a foreign flow-through entity ar a
foreign intermeadiary, you apply the payee deter-
mination rules 1o that partner to determine the
payees.

Example 1. A nonwithholding foralgn part-
nership has three parners: a nonresidant alien
individual; a foreign corporation; and a U5, citi-
zen. You make a payment of U.S. source inter-
est o the partnership. It gives you a Form
W-BIMY with which it associates Forms
W-BBEN from the nonresident alien and the
fareign corporation and a Form W-92 from the
U.5. citizen. The partnership also gives you a
complete withholding statement that enables
wou o associate a portion of the interest pay-
ment to each partner.

You must treat all three partners as the pay-
ees of the interest payment as if the payment
were made directly to them. Repost the payment
to the nonresident alien and the foreign corpora-
ticn on Forms 1042-5. Report the payment to
the LS. citizen on Fommn 1099-IMT.

Example 2. A nonwithholding foreign part-
nership has two partiners: a foreign corporation
and a nonwithholding fereign partnership. The
second partnership has two partners, both non-
resident alien individuals. You make a payment
of U.S. source interest to the first partnership. It
gives you a valid Form W-BIMY with which it
associates a Form W-BBEM from the foraign
corporation and a Form W-BIMY from the sec-
ond partnership. In addition, Forms W-BBEMN
fram the partners are associated with the Farm
W-BIMY from the second partnership, The
Forms W-BIMY fram the partnerships have com-
plete withholding statements assocciated with
them. Because you can reliably associate a por-
tion of the interest payment with the Forms
W-BBEN provided by the foreign corporation
and the nonresident alien individual partners as
a result of the withhaolding statements, you must
treat them as the payees of the interest.

Example 3. You make a payment of L3,
source dividends to a withholding foreign part-
nership, The parnership has two partners, both
foreign corporations. You can reliably associate
the payment with a valid Form W-8IMY from the
partnership on which it represents that it is a
withholding fereign partnership. Youw must treat
the partrership as the payee of the dividends.

Foreign simple and grantor trust. A trust is
foreign unless it meets bath the following tests.

& A court within the United States is able to
eXercise primary supervision over the ad-
ministration of the trust.

= One or more LLS. persons have the au-
thority to control all substantial decisions
of the trust.
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Genarally, a foreign simple trust is a foreign
trust that i required to distribute all of its Income
annually. A foreign grantor trust is a foreign trust
that is treated as a grantor trust under sections
671 throwgh 679 of the Code.

The payeeas of a payment made to a foraign
simple trust are the beneficiaries of the trust.
The payees of a payment made to a foreign
grantor trust are the owners of the trust. How-
ever, the payee is the foreign simple or grantor
trust itzell if the trust is claiming traaty benefits
on the basis that it is not fiscally transparent and
that it meets all the other requirements for claim-
ing treaty benefits. |f the beneficiaries or owners
are themselves flow-through entities or foraign
intermadiaries, you apply the payae detarmina-
tion rules 1o that beneficiary or owner 1o deter-
mine the payees.

Example. A foreign simple trust has three
benaficiaries: a nonresident alien individual, a
foreign corporation, and a WS, citizen. You
make a paymeant of interast to the forelgn trust. 1t
gives you a Form W-8IMY with which it associ-
ates Forms W-BBEN from the nonresident alien
and the foreign corporation and a Form W-8
fram the .S, citizen. The trust also gives you a
complete withholding statement that enables
wou o associate a portion of the interest pay-
ment with the forms provided by each benefi-
clary. You must treat all three beneficiaries as
the payees of the interest payment as if the
payment were made directly to them. Report the
payment to the nonresident alien and the foreign
corparation on Forms 1042-5. Report the pay-
ment 1o the U.S. citizen on Farm 1099-INT.

Fiscally transparent entity. If a reduced rate
of withholding under an income tax treaty is
claimed, a flow-through entity includes any en-
tity in which the interast holdar must traat the
entity as fiscally transparent. The determination
of whether an entity Is fiscally transparent Is
made on an item of income basis (that is, the
determination s made separately for interast,
dividends, royalties, ate.). The interast holder in
an enfity makes the determination by applying
the laws of the jurisdiction where the interest
holder is organized, incorporated, or otherwise
coensidered a resident. An entity is considerad to
be fiscally transparant for the incoma to the
extent the laws of that junsdiction require the
interest holder to separately take into account
on a current basis the interest holder's share of
the income, whether or not distibuted to the
interast halder, and the character and source of
the income to the interest holder are determined
as If the Income was realized directly from the
source that paid it to the enfity. Subject to the
standards of knowledge rules discussed later,
you genarally make the determination that an
entity is fiscally transparent based on a Form
W-BIMY provided by the entity.

The payees of a payment made to a fizcally
transparent entity are the interest holders of the
entity.

Example. Entity A is a business organiza-
tion organized under the laws of country X that
has an income tax treaty in force with the WUnited
States. A has two interest holders, Band C. B s
& corporation arganized under the laws of coun-
try %. C is a corporation organized under the
laws of country Z. Both countries Y and Z have
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an income tax treaty in force with the United
States.

A receives royalty income from U5, sources
that is not effectively connected with the conduct
of a trade or business in the United States. For
U.5. income tax purposes, A is treated as a
partnership, Country X treats A as a partnership
and reguires the interest holders in A 1o sapa-
rately take into account on a current basis their
respective shares of the income paid to A even if
the income is not distributed. The laws of coun-
try X provide that the character and source of the
income o A's interast holders are determined as
if the income was realized directly from the
source that paid it to A, Accordingly, A is fizcally
transparent in its junsdiction, country X,

B and C are not fiscally fransparent under the
laws of their respactive countries of incorpora-
tion. Country ¥ requires B o separately take into
account on a current basis B's share of the
incaome paid to A, and the character and source
of the Income to B is determined as if the Income
was realized directly from the source that paid it
to A Accordingly, A is fiscally transparant for
that income under tha laws of country Y, and B iz
treated as deriving its share of the U.S. source
royalty income for purposes of the US.-Y in-
come tax treaty. Country £, on the other hand,
treats A as a corporation and does not require C
to taka into account its share of A's incomea on a
current basis whether or not distributed. There-
fore, A is not treated as fiscally transparent
under the laws of country £. Accardingly, C is
not treated as deriving its share of the U.5.
source rayvalty income for purposes of the LS -2
incame tax treaty.

Foreign Intermediaries

Generally, if you make payments to a foreign
intermediary, the payees are the persons for
wharm the foraign intermediary collacts the pay-
ment, such as account holders or customers,
not the intermediary itself. This rule applies for
purposes of MRA withholding and for Form 1059
reporting and backup withholding., You may,
however, treat a qualified intermediary that has
assumed primary withholding responsibility for a
payment as the payee, and you are not reguired
to withhakd,

Anintermediary is a custodian, broker, nomi-
nea, of any other parson that acts as an agent
for ancther person. A foreign intermediary is
either a gualified intermediary or a nongualified
intermediary. Generally, you detarmine whathear
an entity is a qualified intermediary or a nongual-
ified intermediary based on the representations
the intermeadiary makes on Form W-BIMY .

You must determine whether the customers
or account holders of a foreign intermediary are
W5, or foreign persons and, if the account
holder of customaer s foreign, whather a reduced
rate of MRA withholding applies. You make
these determinations based on the foreign inter-
madiany's Form W-8IMY and associated infor-
mation and documentation. If you do not have all
of the information or documentation that is re-
quired to reliably associate a payment with a
payee, you must apply the presumption rules.
See Documentation and Fresumplion Rules,
later.

Monqualified intermediary. A nongualified
intermediary (MQI) iz any intermadiary that is a

foreign person and that is not a gualified inter-
mediary. The payees of a payment made to an
M are the customers or account holdars on
whose bahalf the NQI is acting.

Example. You make a payment of interest
o a tareign bank that is a nongualified intarmedi-
ary. The bank gives you a Form W-8IMY and the
Forms W-B8BEM of two foreign persons, and a
Form W-3 from a U.5. person for wham tha bank
is collecting the payments. The bank also asso-
ciates with its Form W-BIMY a withholding state-
ment on which it allocates the interest payment
to each account holder and provides all other
information required to be on the withholding
statemnent. The account holders are the payees
of the interest payment. You ghould report the
postion of the interest paid to the two foreign
persans on Forms 1042-5 and the partion paid
to the U.S. person on Form 1099-INT.

Qualified intermediary. A qualified intarmedi-
ary (Q) iz any foreign intermadiary (or foraign
branch of a U.5. intermediary) that has entered
inte a gualified imtermediary withholding agres-
meant (discussed later) with the IRS. You may
treat & Q1 as a payee to the extent the QI as-
sumes primary withhalding responsibility aor pri-
mary Form 1099 reporting and backup
withholding responsibility for a payment. In this
situation, the Gl is reguired to withhald the tax,
You can determine whether a QI has assumed
responsibility from the Form W-SIMY provided
by the Q.

A paymaent to a QI to the extent it does not
assume primary NRA withholding responsibility
is consiered made to the parson on whose
bahalf the Ol acts. If a Ql does not assume Form
1099 reporting and backup withholding respon-
sibility, you must repart on Farm 1099 and, if
applicable, backup withhold as if you were mak-
ing the payment directly o the U.S. person.

Branches of financial institutions.
Branches of financial institutions are not parmit-
ted to operate as Qls if they are localed outside
of countries having approved
“know-your-customer” (KYG) rules, The coun-
tries with approved KYC rules are listed on
IRS.gov.

QI withholding agreement. Foreign finan-
cial institutions and foreign branches of U3,
financial institutions can enter into an agreement
with the IRS to be a qualified intermediany.

A Qs entited to certain simplified withhold-
ing and reporting rules. In general, there are
three major areas whereby intermediaries with
Ql status are afforded such simplified treatment.

The QI withholding agreament and proce-
dures necessary to complete the Ql application
are sat forth in Revenue Procedure 2000-12,
which is on page 387 of Intermnal Revenue Bulla-
tin 2000-4 at www.irs.gov/pub/irs-irbsAirb00-04.
paf, Also see the following items.

# hotice 2001-4, which is on page 267 of
Imernal Revenwe Bulletin 2001-2 at www.
irs. gov/pubirs-inbs/irb01-02 pdf.

+ Revenue Procedure 2003-64, Appendix 3,
which is an page 306 of Internal Revenue
Bulletin 2003-32 at www. irs.gowpuly’
irs-irhsirb03-32. pdf.

* Revenue Procedurs 2004-21, 2004-14

I.R.B. 702, available at www.irs.gowi’
2004-14 IRBar 10 hirml.
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+ Revenue Procedura 2005-77, 2005-51
|.R.B.1176, available at www.irs.gowinb’
2005-51_IRB/Aar13.himi.

Documentation. A Qlis not required to for-
ward documentation obtained from foreign ac-
count holders to the U.S. withholding agent from
whom the Ql receives a payment of U.S. source
income. The QI maintaing such docurmentation
at itz location and provides the LS. withholding
agant with withholding rate pools. A withholding
rate poal is a payment of a single type of income
that is subject to a single rate of withholding.

A Qs required to provide the LS. withhald-
ing agent with informaticn regarding U.S. per-
50ns subject to Form 1089 information reporting
unless the QI assumeas the prmary abligation to
do Form 1099 reporting and backup withholding.

If a Q) obtains documentary evidence under
the “know your customer” rules that apply to the
QI under local law, and the documentary avi-
dence s of a type spacified in an attachment to
the QI agreement, the documentary evidence
remains valid unfil there is a changa in circum-
stances or the Ql knows the information is incor-
rect. This indefinite validity period rule does not
apply to Farms W-8 or to documentary evidance
that is not of the type specified in the attachment
to the agreement.

Form 1042-§ reporting. A Ql is permitted
to report payments made to its direct foraign
account holders on a pooled basis rather than
reparting payments to each direct account
holder spacifically. Posled basis reporting is not
available for payments o cerain account hold-
ers, such as a nonqualiied intermediary or a
flow-through entity (discussed earlier).

Collective refund procedures. A O may
seek a refund on behalf of its direct account
holders, The direct account holders, therefore,
are not reguired to fike returns with tha IRS to
obtain refunds, but rather may obtain them from
the Q.

U.5. branches of foreign banks and foreign
ingsurance companies. Special rules apply to
a LS. branch of a foreign bank subject 1o Fed-
eral Reserve Board supervision or a foreign in-
surance company subject to state regulatory
supervision. If you agrae to traat the branch as a
5. person, you may treat the branch as a U.5.
payee for a payment subject to NRA withholding
provided you receive a Form W-BIMY fram the
U.S. branch on which the agreement iz avi-
denced. If you treat the branch as a U.S. payee,
you are not required to withhold. Even though
you agree 1o treat the branch as a U.S. person,
wou must report the payment on Form 1042-5.

A financial institution organized in a U.S.
possession is treated as a U.S. branch, The
special rules discussed in this section apply to a
possessions financial institution.

If you are paying a U.S. branch an amount
that is not subject to NRA withholding, treat the
payment as made 1o a forgign person, irrespec-
tive of any agreement to treat the branch as a
U.5. person for amounts subject to NRA with-
holding. Consequently, amounts not subjact to
MEA withholding that are paid to a U5, branch
arg not subject to Form 1099 reporting or
backup withholding.

Alternatively, a L5, branch may provide you
with a Form W-SIMY with which it associates the
documentation of the perzons on whose behalf it
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acts. In this situation, the payees are the per-
sons on whose behalf the branch acts provided
you can reliably associate the payment with
valid documentation from those persons. See
Nongualified Intermediaries under Documenta-
tion, later,

If the U.5. branch does not provide you with
a Form W-8IMY, then you should treat a pay-
ment subject to NRA withholding as made 1o the
foreign person of which the branch iz a part and
the income as effectively connected with the
conduct of a trade or business in the United
States.

Withholding foreign partnership and foreign
trust. A withholding foreign parinership (WF)
is any foreign partnership that has entered into a
WP withholding agreement with the IRS and is
acting in that capacity. A withbolding foreign
trust (WT) is a foreign simple or grantor trust that
has entered into a WT withholding agreement
with the IRS and is acting in that capacity.

AWP or WT may act in that capacity only for
payments of amounts subject to NRA withhold-
ing that are distibuted to, or included in the
distributive share of, its direct pariners, benefi-
ciaries, or owners, A WP or WT acting in that
capacity must assume NRA withholding respon-
sibility for these amounts. You may treat a WP or
WT as a payee if it has provided you with docu-
mentation (discussed later) that represants that
it iz acting as a WP or WT for such amounts.

WP and WT withholding agreements. The
WF and WT withholding agreements and the
application procedures for the agreements are
in Revenue Procedure 2003-84. Also see the
following items.

# Revenue Procedura 2004-21,

= Revenue Procedura 2005-77,

Employer identification number (EIN). A
completed Form 55-4 must be submitted with
the application for being a WP or WT. The WP or
WT will be assigned a WP-EIN or WT-EIM to be
used only when acting in that capacity.

Documentation. AWP ar WT must provide
wou with a Form W-BIMY that certifies that the
WF or WT is acting in that capacity and a written
staternant identifying the amounts for which it is
50 acting. The statement s not required to con-
tain withholding rate pool information or any
information relating to the identity of a direct
partner, beneficiary, or owner. The Form
W-BIMY must contain the WP-EIM or WT-EIM.

Foreign Persons

A payee is subject to NRA withhalding anly if it is
a foreign person. A foreign parson includes a
nenresident alien individual, foreign corporation,
foreign parftnarship, loreign trust, foreign estate,
and any other persen that is not a LS. person. It
also includes a foreign branch of a U.S. financial
institution if tha foreign branch is a gualified
intermediary. Genarally, the U.S. branch of a
foreign corporation ar partnership is treated as a
fareign person.

Monresident alien. A nonresident alien is an
individual whao is not a U.S. citizen or a resident
alien. & resident of a foreign couniry under the
residence arficle of an income tax treaty is a
nonresident alien individual for purposas of with-
holding.

Married to U.S. citizen or resident alien.
Manresidant alien individuals marred o U5
citizens or resident aliens may choose to be
treated as resident aliens for cartain income tax
purposes. However, these individuals are still
subject to the NRA withholding rules that apply
to nonresident aliens for all income except
wages. Wages paid to these individuals are sub-
ject to graduated withholding. See Wages Paid
to Employees — Graduated Withhalding.

Resident alien. A resident alien is an individ-
ual whao is not a citizen or national of the United
States and who meets either the green card test
or the substantial presence test for the calendar
year.

® Green card tesl. An alian is a U5, resi-
dent if the individual wasg a lawful perma-
nent resident of the Linited States at any
time during the calendar year. This is
known as the green card test because
these aliens hald immigrant visas (also
known as green cands).

+ Substantial presence test. An alien s
considered a U5, resident if the individual
meets the substantial presence test for the
calendar year. Under this test, the individ-
ual must be physically present in the
United States on at least:

1. 31 days during the current calendar year,
and

2. 183 days during the current year and the 2
preceding years, counting all the days of
physical presence in the current year, but
only ' the number of days of presence in
the first precading year, and anly Vs the
number of days in the second pracading
WEEN,

Genarally, the days the alien is in the United
States as a teacher, student, or trainee on an
“FCNLT M or 0 wisa are not counted. This
exception is for a limited period of time.

For more information on rasident and non-
resident status, the tests for residence, and the
exceptions to them, see Publication 519.

Note. |If your employee is late in notifying
you that his or her status changed from nonresi-
dent alien to resident alien, you may have to
make an adjustment to Form 241 If that em-
ploves was exempt from withholding of social
security and Medicare taxes as a nonresident
alien. For more information on making adjust-
ments, see Chapter 13 of Publication 15 (Circu-
lar E).

Resident of a U.5. possession. A bona
fide resident of Puerc Rico, the LS. Virgin
Islands, Guam, the Commorwealth of the Morth-
em Mariana Islands {CHMI), or American Sa-
maa who is nol a LS, cilizen or a US. national
is treated as a nonresident alien for the withhold-
ing rules explained here. A bona fide resident of
a passession is someone who:

= Meeis the presence test,

# Does nat have a tax home outside the
possession, and

# Does nol have a closer connection to the
United States or to a foreign country than
to the possession.
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For more information, see Publication 570,
Tax Guide for Individuals With Income From
LS. Possessions.

Foreign corporations, A foreign corporation
is one that does not fit the definition of a domes-
tic corporation. A& domestic corporation is one
that was created or organized in the LUnited
States or under the laws of the United States,
any of its states, or the District of Columbia.

Guam or Northern Mariana Islands corpo-
rations. A corporation created or organized in,
or under tha laws of, Guam or the CNMI is not
considared a foreign corporation for the purpose
of withhiolding tax for the tax vear if:

= At all timas during the tax year less than
25% in value of the carporation’s stock is
owned, directly or indirectly, by foreign
persons; and

* Atleast 20% of the corporation’s gross
incame is derived from sources within
Guam or the CNMI for the 3-year period
ending with the close of the preceding tax
year of the carparation {or the period the
corporation has been in existence, if less).

Note. The provisions discussed below
under U.5. Virgin Islands and Amencan Samoa
corporations will apply to Guam or CNMI corpo-
rations when an implementing agreement is in
effect between the United States and that pos-
session,

U.5. Virgin Islands and American Samoa
corporations. A corporation created or organ-
ized in, or under tha laws of, the LS. Virgin
Islands or Amencan Samoa is not considered a
foreign corporation for the purposes of withhold-
ing tax for the tax year if:

= At all times during the tax year less than
25% in value of the corporation’s stock is
awned, diractly or indirectly, by fareign
persons,

= At least 65% of the corporation’s gross
income is effectively connected with the
conduct of a trade or buginess in the LS.
Virgin Islands, American Samoa, Guam,
the CMMI, or the United States for the
3-year parod ending with the close of the
tax year of the corporation {or the period
the corporation or any predecessor has
been in existence, if lesz), and

= Mo substantial part of the income of the
corporation is used, directly or indirectly,
to satisty obligations to a person who is
not a bona fide resident of the LS. Virgin
Islands, American Samoa. Guam, the
CMMI, ar the United States.

Foreign private foundations. A privata foun-
dation that was created or organized under the
laws of a foreign country is a foreign private
foundation. Gross investment income from
sources within the United States paid to a guali-
fied foreign prAvate foundation is subject to NRA
withholding at a 4% rale (unless exempted by a
treaty}) rather than the ordinary statutony 30%:
rate.

Other forelgn organizations, assoclations,
and charitable institutions. An organization
may be exempt from income tax under section
501{a) of the Internal Revenua Code even If it
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was formed under foreign law. Generally, you do
not have to withhold tax on payments of income
to thase foreign tax-exempt crganizations un-
less the IRS has detarmined that they are for-
eign private foundations,

Payments to these organizations, however,
must be reported on Form 1042-5, even though
na tax is withhald.,

You must withkold tax on the unrelated busi-
ness income (as described in Publication 598,
Tax on Unrelated Business Income of Exempt
Organizations) of foreign tax-exempl organiza-
ticns in the same way that you would withhold
tax an similar income of nonexempt organiza-
tions.

U.5. branches of foreign persons. In gen-
eral, a payment to a U.S. branch of a forsign
person is a payment mada to the foreign person.
However, you may treat payments to U.S.
branches of foreign banks and foreign insurance
companies (discussad earlier) that are subject
te LS. regulatory supervision as payments
made to a LS. person, if you and the U3,
branch have agreed to do so, and if their agree-
ment is evidenced by a withholding certificate,
Form W-8IMY. For this purpose, a financial insti-
tution organized under the laws of a U.S. pos-
session is treated as a .S, branch.

Documentation

Generally, you must withhold 30% from the
gross amount paid to a foreign payee unless you
can reliably associate the payment with valid
documentation that establishes either of the fol-
lowing.

#* The payee is a LS. person.

# The payes iz a forelgn person that is the
beneficial owner of the income and is enti-
fled o a reduced rate of withholding.

Generally, you must get the documentation
before you make the payment. The documanta-
tion is not vald if you know, or have reason to
kiow, that it is unreliable oF incorect. See Stan-

dards of Knowladgs, later.

If you cannot reliably associate a payment
with valid documentation, you must use the pre-
sumption rules discussed later. For example, if
you do not have documentation or you cannot
determine the portion of a payment that is allo-
cable to specific documantation, you must use
the presumption rules.

The specific types of documentation are dis-
cussed in this section. However, you should also
see he discussion, Withholding on Specific in-
came, as well as the instructions to the particular
forms. As the withholding agent, you also may
want to see the Instructions for the Requester of
Forms W-B8BEM, W-BECI, W-BEXP. and
W-BIMY.

Section 1446 withholding. Under section
1446 of the Code, a partnership must withhokd
tax on its effectively connacted income allocable
to a foreign parner. Generally, a partnership
determines if a partner is a foreign partner and
the partners tax classification based on the
withholding certificate provided by the pariner.
This is the same documentation that is filed for

MEA withholding, but may reguire additional in-
formation as discussed under each of the forms
in this section.

Joint owners.  If you make a payment to joint
owners, you nead to getl documentation from
aach owner.

Form W-8. Ganerally, you can treal the payee
as a .S, person if the payee gives you a Form
W-92. The Form W-9 can be used only by a U.5.
person and must contain the payee's laxpayer
identification number (TIN). If there is more than
one owner, you may treat the total amount as
paid to a LS, person if any one of the owners
givas you a Form 'W-9. See U.S. Taxpayer lden-
tification Numbers, later. U.5. persons are not
subject to NRA withholding, but may be subject
to Form 10499 reporting and backup withholding.

Form W-8. Generally, a fareign person that is
a beneficial owner of the income should give you
a Form W-8. Until further notice, you can rely
upan Forms W-8 that contain a box as a
permanent residence address provided you do
not know, or have reason to know, that the
person providing the form is a LS. person and
that a sireet address ks avallable. You may rely
on Forms W-8 for which there is a LS. mailing
address provided you recaived the form prior to
Dacembar 31, 2001.

It certain requirements are met, the foreign
person can give you decumantary evidence,
rather than a Form W-8. You can rely on docu-
mentary evidence in lieu of & Form W-8 for a
payment made in a U.S. possession.

Other documentation. Other documentation
may be required to claim an exemplion from, or
a reduced rate of, withholding on pay for per-
sonal services. The nonresident alien individual
may have to give you a Form W-4 ar a Form
8233, Exemption From Withhelding on Com-
penzation for Independent (and Certain Depen-
dent) Personal Services of a Nonresident Alien
Individual. These forms are discussed in Pay for
Personal Services Performed under Withhaold-
ing an Spacific income.

Beneficial Owners

If all the appropriate requirements have been
established on a Farm W-BBEN, W-8ECI,
W-BEXP or, if applicable. on documentary avi-
dence, you may treat the payee as a foreign
beneficial owner,

Form W-B8BEN, Certificate of Forelgn Status
of Beneficlal Owner for United States Tax
Withholding. This form is used by a foreign
persan to:

# Establish foreign status;

=+ Claim that such person is the beneficial
owner of the income for which the form is
being furnished or a partner in a pariner-
ship subject to section 1446 withholding;
and

= |f applicable, claim a reduced rate of, or
axemplion from, withholding under an in-
come lax trealy.

Form W-BBEN alsa may be usad to claim that
the foreign perzon Iz exempt from Form 1089
reporting and backup withholding for income
that is not subject to NRA withholding, For ex-
ampla, a foreign person may provide a Form
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W-BBEMN to a broker to establish that the gross
proceeds from the sale of securiies are not
subject to Farm 1093 reporting ar backup with-
holding.

Claiming treaty benefits. You may apply a
reduced rate of withholding to a foraign person
that provides a Form W-BBEN claiming a re-
duced rate of withholding undar an income tax
treaty only if the person provides a LS, TIN and
cerfifies that:

# |tis & resident of a treaty country;
#* |1is the beneficial owner of the incame;

# |t is an enlity, it derives tha income
within the meaning of section 894 of the
Internal Aevenue Code (it is not fiscally
fransparent); and

* |t maets any limitation on benefits provi-
sion containad in the treaty, if applicable.

If the foreign beneficial cwner claiming a
treaty benefit is related to you, the foreign bene-
fickal owner also must certify on Form W-8BEM
that it will file Form 8833, Treaty-Based Return
Position Disclosure Under Section 8114 or
Tk, if the amount subjact to NRA withhold-
ing raceivad during a calendar year excesads, in
the aggregate, $500,000.

An entity derives income for which it is claim-
ing treaty benefits only if the entity is not treated
as fiscally ransparant for that income. See Fis-
cally transparant entity discussed earier under
Flaw- Through Entitles.

Limitations on benefits provisions generally
prohibit third country residents from obtaining
treaty benefits. For example, a foreign corpora-
tion may not be entithed to a reduced rate of
withholding unless a minimum parcentage of it
owners ane citizens or residents of the United
States or the treaty country.

The exemptions from, or reduced rates of,
5. tax vary under each treaty. ¥ou must check
the provisions of the tax treaty that apply. Tables
at the end of this publication show the countries
with which the United States has income tax
treaties and the rates of withholding that apply in
cases where all conditions of the paricular
treaty articles are satisfied.

If you know, or have reason to know, that an
owner of income is nat eligitle for treaty benefits
claimed, you must not apply the treaty rate. You
are not, howewver, responsible for misstatemants
an a Form W-8, documentary evidence, or state-
menis accompanying documentary evidence for
which you did not have actual knowladge, or
reason to know that the statements were incor-
rect.

Excopltions to TIN reguiremant. A foraign
person does not have to provide a TIM to claim a
reduced rate of withholding under a treaty if the
requirements for the following exceptions are
met.

# |ncome from marketable securities (dis-
cussad next).

#* Lnexpected paymeants to an individual
(discussed under L5, Taxpayer identifica-
tiant Nurmbers).

Marketable securities. A Form W-8BEN
provided to claim treaty benefits doesnot need a
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.S, TIM if the foreign beneficial owner is claim-
ing the benefits on income from marketable se-
curities, For this purpose, income from a
marketable security consists of the following
items.

#* Dividends and interest from stocks and
debt obligations that are actively traded.

* Dividends from any redeemable sacurity
issued by an investment company regis-
tered under the Investment Company Act
of 1940 {mutual fund).

#* Dividends, interest, or royvalties from units
of beneficial interest in a unit investment
frust that are (or were upon issuance) pub-
licly offered and are registered with the
SEC under the Securities Act of 1933,

# |ncome related to loans of any of the
above securities.

Offshore accounts. |f a payment iz made
outzide the United States to an ofishore ac-
count, & payee may give you documentary avi-
dence, rather than Farm W-8BEN,

Generally, a payment is made oulside the
United States if you complete the acts neces-
sary fo effect the payment outside the United
States. However, an amount paid by a bank or
othar financial institution on a depasit or account
usually will be treated as paid at the branch or
office whare the amount is credited. An offshore
account is an account maintained at an office or
branch of a LS. or foreign bank or ather finan-
cial institution at any location outside the United
States.

You may rely on documentary evidence
given to you by a nongualified intermediary or a
flow-through entity with its Form W-BIMY, This
rule applies even though you make the payment
to a nonqualified intermediary or flow-through
enfity in the United States. Generally, the non-
qualified intermediary or flow-through entity that
givas you documentary evidence also will have
to give you a withholding statement, discussed
later.

Documentary evidence. You may apply a
reduced rate of withholding to income from mar-
ketable =ecurities (dizcusszed earlier) paid
oulside the United States to an affshare account
it the baneficial owner gives you docurmentary
evidence in place of a Form W-BBEN. To claim
treaty benefits, the documentary evidence must
be ane af the following:

1. A certificate of residence that:

8, Is issued by a tax official of the treaty
cauntry of which the foreign beneficial
owner claims to be a resident,

b. States that the person has filed its most
recent income tax return as a resident
of that country, and

. |5 issued within 3 years prior to being
presented to you.

2. Documentation for an individual that:

a. Includes the individual's name, address,
and photograph,

b. Is an official document issued by an au-
thorzed governmental body, and

c. Is issued no more than 3 years prior 1o
being presented to you.

3. Documentation for an entity that:

a. Includes the name of the entity,

b. Includes the address of its principal of-
fice in the treaty country, and

¢, Is an official document issued by an au-
thorzed governmental body.

In addition to the documentary evidence, a far-
eign benaficial owner that is an entity must
provide a statement that it derives the income
for which it claims traaty banafits and that it
meats one or more of the conditions set forth in
a limitation on benefits arficle, if any, (or similar
provision) contained in the applicabla treaty.

Form W-BECI, Certificate of Foreign Per-
son's Claim That Income Is Effectively Con-
nected With the Conduct of a Trade or
Business in the United States. This form is
used by a foreign parson to:

= Establish foreign status,

= Claim that such person is the beneficial
owner of the income for which the form is
being furnizshed, and

#+ Claim that the income is affectively con-
nected with the conduct of a trade or busi-
ness in the United States. (See Effeciivaly
Conmacted Income, later.)

Effactivaly connacted incame for which a valid
Form W-B8ECI| has been provided is generally
not subject to NRA withholding.

If a partnar submits this form to a partnar-
ship, the income claimed to be effectively con-
nected with the conduct of a U.S. trade or
buziness is subject to withholding under section
1448, If the partner has made, or will make, an
election undar section 871(d) or B82(d), the part-
ner must submit Form W-BECI, and attach a
copy of the aelection, or a statement of intent to
elect, to the form.

If the pariners only effectively con-

nected income is the income alfocated

fram the parfnership and the partner is
not making the slection under seclion 871{d) or
882(d), the partner should provide Form
W-BBEN to fhe partnership.

Form W-B8EXP, Certificate of Forelgn Govern-
ment or Other Foreign Organization for
United States Tax Withholding. This form is
used by a forgign government, international ar-
ganization, foreign central bank of issue, foraign
tax-exempt organization, foreign private founda-
tion, or government of a U.S. possession to:

# Establish foreign status,

= Claim that such person is the beneficial
owner of the income for which the form is
being furnished, and

# Claim a reducad rate of, or an exemption
from, withholding as such an antity.

If the government ar organization is a partner
in a parinership carrying on a trade or business
in the United States, the effectively connected
income allocable lo the partner is subject to
withholding under section 1446,
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See Foreign Governmenis and Cerain
Orther Foreign Crganizations, later.

Foreign Intermediaries
and Foreign
Flow-Through Entities

Payments made to a foreign intermediary or
fareign flow-through entity are treated as made
to the payees on whose behalf the intermediary
or entity acts. The Form W-BIMY provided by a
fareign intermediary or flow-throwgh entity must
be accompanied by addiional information for
wou to be able to reliably associate the payment
with a payee. The additional information re-
quired depends on the type of intermediary or
flowe-through entity and the extent of the with-
holding responsibilites it assumes.

Form W-8IMY, Certificate of Foreign Interme-
diary, Foreign Flow-Through Entity, or Cer-
tain U.5. Branches for United States Tax
Withholding. This farm is used by foreign in-
termediaries and foreign flow-through entities,
as well as certaln U.S. branches, to:

+ Represent that a foreign perzon is a guali-
fied intermediary or nongualified interme-
diary,

= Represent, if applicable, that the gualified
intermediary is assuming primary MRA
withholding responsibility and/or primary
Form 1099 reparting and backup withhold-
ing respansibility,

#* Represent that a foreign parinership or a
fareign simple or grantor trust is a with-
halding foraign partnership or a withhold-
ing foreign trust,

* Represent that a fareign flow-through en-
tity iz a nonwithholding foraign partner-
ship, or a nonwithholding foreign trust and
that the income is not effectively con-
nected with the conduct of a trade or busi-
ness in the United States,

» Represent that the provider is a LS.
branch of a foreign bank or insurance
company and either is agrasing to be
freated as a .S, person, or is transmitting
documentation of the persons on whose
behalf it is acting, or

+ Represent that, for purposes of section
1446, il is an upper-tier foreign partnership
ar & foraign grantor rust and that the form
is baing used to ransmit the required doc-
umeantation. For information on gualifying
as an upper-tier foreign parnership, see
Regulations section 1.1446-5.

Qualified Intermediaries

Generally, a Ql is any foreign intermeadiary that
has entered into a QI withholding agreement
(dizcussed earlier) with the IRS. A fargign inter-
mediary that has received a Ql emplayer identifi-
cation number (QEIN} may represent on Farm
W-BIMY that it is a QI before it recaives a fully
executed agreement. The intermediary can
claim that it iz a QI until the IRS revokes its
QI-EIM. The IRS will revoke a QI-EIN if the &I
agreement is not executed and returned to the
IRS within a reasonable penod of time after the
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agresment was sent (o the intermeadiary for sig-
nature.

Responsibilities. Paymenis made to a Ol
that doas not assume NAA withholding respon-
sibility are treated as paid to its account holders
and customers. However, a Ql is not required to
provide you with documentation it obtains from
its forelgn account holders and customers. In-
stead, it provides you with a withholding state-
ment that contains withholding rate pool
information. A withholding rate pool is a pay-
ment of a single type of income, determined in
accordance with the categories of income re-
ported on Form 1042-5 that is subject to a single
rate of withholding. A qualified intermediary is
required to provide you with information regard-
ing U.5. persons subject to Form 1089 reporing
and to provide you withholding rate pool infor-
mation separately for each such WS, person
unless it has assumed Form 1098 reporting and
backup withholding responsibility. For the alter-
native procedure for prowviding rate pool informa-
tion for LS. non-exempt parsons, sea the Form
W-BIMY instructions.
The withhalding statemant must:

1. Designate those accounts for which it acts
as a gualified intermeadiary,

2. Designate those accounts for which it as-
sumes primary NRA withholding responsi-
bility and/or primary Farm 1098 and
backup withholding responsibility, and

3. Provide sufficient information for you to al-
locate the payment to a withholding rate

o,

The extent 1o which you must have withhold-
ing rate pool information depends an the with-
holding and reporting obligations assumed by
the Q.

Primary responsibility not assumed. If a
QI does not assume primary NRA withholding
respansibility or primary Form 1099 reporting
and backup withholding responsibility for the
payment, you can reliably associate the pay-
ment with valid documentation only to the extent
you can reliably determine the portion of the
payment that relates to each withholding rate
poal for loreign paveeas. Unless the alternative
procedure apples, the gualified intermediary
must provide you with a separate withholding
rate poal far each U.S. parsan subject to Form
10499 reporting and'or backup withhalding. The
QI must provide a Form W-8 or, in the absence
of tha form, the name, address, and TIN, if
available, for such person.

Primary NRA withholding responsibility
assumed. |f you make a payment to a Ol that
assumes primary NRA withholding responsibil-
ity (but not primary Form 1089 reporting and
backup withholding responsibility), you can rali-
ably associate the payment with valid documen-
tation only 1o the extent you can reliably
detarmine the portion of the payment that re-
lates to the withholding rate pool for which the G
assumes primary NAA withholding responsibil-
ity and the portion of the payment attributable to
withholding rate pools for each U.S. person,
unless the alternative procedure applies, sub-
ject to Form 10989 reporing and/or backup with-
holding. The QI must provide a Form W-8 or, in
absence of the form, the name, address, and
TIM, if available, for such person.

Primary NRA and Form 1098 responsibility
assumed. |f you make a payment to a Ol that
assumes both primary NRA withholding respon-
sibility and primary Form 1089 reporting and
backup withhalding responsibility, you can ralia-
bly associate a payment with valid documenta-
tion provided that you receive a valid Form
W-BIMY. It is not necessary 1o associate the
payment with withholding rate pools.

Example. You make a payment of divi-
dends to a Ql. It has five customers: two are
foreign persons who have provided documenta-
tion entitling them ta a 15% rate of withhalding
on dividends; two are foreign persons subject to
a 30% rate of withholding on dividends; and cne
is a 5. individual who provides it with a Form
W-9. Each customer ks enfitled to 20% of the
dividend payment. The Ol does not assume any
primary withholding responsibility. The QI gives
you a Form W-BIMY with which it associates the
Form W-9 and a withholding statement that allo-
cates 40%: of the dividend to a 15% withholding
rate pool, 40% to a 30% withholding rate pool,
and 20% to the U.S. individueal. You should re-
port on Forms 1042-5 40% of the payment as
madea o a 15% rate dividend pool and 40% of
the payment as made to a 30% rate dividend
paal. The portion of the payment allocable ta the
&, individual {20%) is reporable on Form
1099-D1V,

Smaller partnerships and trusts. A Ol may
apply special rules to a smaller partnership or
trust (Joint Account Provision) anly if the part-
nershig or trust meats the following conditions.

# [tis a foreign partnership or foreign simple
or grantar trust,

# |tis a direct account halder of the Q.

# |t does not have any pariner, beneficiary,
ar owner that is a LS. person or & pass-
through pariner, beneficiary, or owner.

For information on these rules, see section
4A.01 of the QI agreement. This is found in
Appendiz 3 of Revenue Procedura 2003-64,
Also zee Revenue Procedure 2004-21.

Related partnerships and trusts. A Ql may
apply special rules to a related partnership or
trust only if the parnership or trust meets the
following conditions.

1. Itis a foreign parinership or fereign simple
or grantor trust.

2. Itis either:

a. A direct account holder of the QI, or

b, An indirect account holder of the Q1 that
is a direct partner, beneficiary, or owner
of a partnership or trust fo which tha QI
has applied this rule.

For information on these rules, sea section

44,02 of the Ol agreement. This is found in

Appendiz 3 of Revenue Procadure 2003-54.
Also zee Revenue Procedure 2005-77.

Nonqualified Intermediaries
If you are making a payment to an NQI, foraign
flow-through entity, ar U5, branch that is using

Farm W-8IMY to transmit information about the
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branch's account holders or customears, you can
treat the payment (or a portion of the payment)
as reliably associated with valid documentation
from a specific payee anly if, pricr to making the
payment:

* You can allocate the payment to a valid
Form W-BIMY,

= You can reliably determine how much of
the payment relates to valid documenta-
fion provided by a payee (a person that is
not itsell a foreign intermeadiary,
flow=through entity, or U.S. branch), and

= You have sufficient infermation o report
the payment on Form 1042-5 or Form
1099, if reporting is required.,

The NI, flow-through entity, or U.S. branch
must give you certain information on a withhold-
ing staterment that is associated with the Farm
W-BIMY. A withholding statement must be up-
dated to keep the information accurate prior to
each payment.

Withholding statement. Generally., a with-
holding statement must contain the following
information.

1. The name, address, and TIM (if any, or if
raguired) of each parson lor whom docu-
mentaticn is provided.

2. The type of documentation (documentany
evidence, Form W-8, or Form W-9) for
every persen for whom documentation has
bean provided.

3. The status of the person for whom the doe-
umantation has bean provided, such as
whether the person is a U.S. exempt recip-
et (U.S. person exempt from Form 1089
reporting), LS. non-exempt recipient (LS.
person subject to Form 1088 reporting), or
a foreign person. For a foreign person, the
statement must indicate whether the per-
son is a banaficial owner or a foreign inter-
mediary, flow-through entity, or a LS.
branch.

4. The type of recipient the person is, based
on the recipient codes usad on Fom
1042-5.

5. Information allecating each payment, by in-
come type, to each payee (including L.3.
exempt and U5, non-exempl recipients)
for whom documentation hag bean pro-
vided.

6. The rate of withholding that applies to each
fareign person to whom a payment is allo-
cated.

7. A foreign payee's country of residence.

B. If a reduced rate of withhalding is claimed,
the basis for a reduced rate of withholding
(for example, portfolio interest, treaty ben-
efit, etc.).

9. In the case of treaty benafits claimed by
entities, whether the applicable limitation
on benealits staterment and the stalemeant
that the foreign person derives the income
far which treaty benefits are claimed, have
bean made.

10, The name, address, and TIM (if any) of any
other MO, flow-through entity, or LS.
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branch from which the payee will directly
receive a payment.

11. Any other information a withholding agent
requesis to fulfill its reporting and withhold-
ing obligations.

Alternative procedure.  Under this alternative
procedure the NG can give you the information
that allocates each payment to each foreign and
5. exempl recipient by January 31 following
the calendar year of payment, rather than prior
to the payment being made as otherwise re-
quired. To take advantage of this procedure, the
MO must: (&) inform you, on its withholding
statemant, that it is using the alternative proce-
dure; and (b) obtain your consent. You must
receive the withholding statement with all the
required infarmation {other than item 5) prior to

making the payment.
& used for payments o U5, non-exempt
recipignts. Therefore, an NCY must ai-

ways provide you with allocation information for

all LS. non-axempl recipients prior o a pay-
ment being made.

Pooled withholding information. i an NI
uses the altemative procedure, it must provide
wou with withhalding rate pool informabion, as
oppozed to individual allocation information,
prior to the payment of a reporiable amount. A
withholding rate pool is a payment of a single
type of income (as determined by the income
categories on Form 1042-5) that is subject to a
single rate of withholding. For exampla, an NG|
that has foreign account holders receiving royal-
ties and dividends, both subject ta the 15%: rate,
will provide you with information for twa with-
holding rate poals (ona for royaltties and ane for
dividends). The NQI must provide you with the
payee specific allocation infermation (informa-
tion allocating each payment to each payee) by
January 31 following the calendar year of pay-
mant.

This alfermative procedure cannal be

Failure to provide allocation information.
If an NQI fails to provide you with the payee
specific allocation information for a withholding
rate pool by January 31, you must not apply the
alternative procedure to any of the NCQI's with-
holding rate pools from that date forward, You
must treal the payees as undocumented and
apply the presumption rules, discussed later. An
MNQI s deemed to have failed to provide specific
gllocation information if it does not give you such
information for more than 10% of any one with-
holding rate pool,

Howewver, if you receive such information by
Fabruary 14, you may make the appropriate
adjustments 1o repay any excess withholding
incurred between February 1 and on or before
February 14.

If the NG fails to allocate more than 10% of
the payrment to a withholding rate pool by Fabn-
ary 14 following the calendar year of payment,
you must file a Form 1042-5 for each account
holder in the pool on a pro-rata basis. For exam-
ple, if there are four account halders in a with-
holding rate pool that receives a 5100 payment
and the MG fails to allecate more than $10 of
the payment, you must file four Forms 1042-5,
one for each account holkder inthe pool, showing
£25 of income to each. You must also check the
“Pro-rata Basis Reporting” box at the top of each

form. If, howewer, the nongualified intermediary
provides allocation information for 90% or more
of the payment 1o a withholding rate pool, the
pro-rata reporting method is not required. In-
stead, you must file a Form 1042-5 for each
account holder for whom you have allocation
information and report the unallocated portion of
the payment on a Form 1042-5 issued to “un-
known recipient.”

Withholding Foreign Partnerships

If you are making payments to a WP, you do not
have to withhold if the WP is acting in that
capacily. The WP must assume MNRA withhold-
ing responsibility for amounts (subject to NRA
withholding) that are distributed to, orincluded in
the distributive share of, any direct partner. The
WP must withhold the amount required to be
withheld, A WP must provide you with a Form
W-BIMY that certifies that the WP is acting in
that capacity and a written statement identifying
the amounts for which it is so acting. The Form
W-BIMY must contain the WP-EIN.

Responsibilities of WP, The WP must with-
hotd an the date it makes a distribution of an
amount subject 1o MAA withholding to a direct
foreign partner based on the Forms W-8 or W-9
it receives from its partners, If the pariner's dis-
tributive share has not been distributed, the WP
must withhaold on the partner's distributive share
on the earlier of the date that the partnership
must mail or otherwise provide to the partner a
Schedule K-1 (Form 1065) or the due date for
furnishing the statement {whethear ar not the WP
is required 1o furnish the statement).

The WF may determine the amount of with-
holding based an a reasonable estimate of the
partner's distributive share of income subject to
withholding for the year. The WP must camrect
the estimated withholding to reflect the actual
distributive share on the eardier of the dates
mentioned in the preceding paragraph. If that
data is after the due date (including exlansions)
far filing the WPF's Forms 1042 and 1042-5 for
the calendar year, the WP may withhold and
report any adjusimeants in the following calendar
year.

Form 1042 filing. The WP must file Form
1042 even if no amount was withheld. In addition
to the information that is required for the Form
1042, the WP must attach a statement showing
the amounts of any over- or under-withholding
adjustments and an explanation of those adjust-
ments,

Form 1042-5 reporting. The WP can elect
ta rapor payments made to its direct partiers on
a pooled basis rather than reporting payments to
each direct partner. This election must be made
whan the WP withholding agreement is exe-
cuted. If the election was not made, the WP
must file separate Forms 1042-5 for each direct
partner whosa distributive share included an
amount subject to NRA withholding.

Smaller partnerships and trusts. Under a
special rule, a WP that has made a pooled
reporting election can treat partners of certain
smaller partnarships and beneficiares or own-
ars of certain smaller trusts (Joint Account Provi-
sion) as direct partners, These rules only apply
to a parinarship or trust that meets the following
conditions.
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# |tis a foreign partnership or foreign simple
or grantor trust.

* |tis & direct partner of the WP,

& |t does not have any partner, baneficiary,
ar owner that is a LS. person or & pass-
through partner, beneficiary, or owner.

For more information on applying these rules,
see section 10,071 of the WP agreement found in
Appandix 1 of Revenue Procedure 2003-64.
Also see Revenue Procedure 2004-21.

Related partnerships and trusts. Under a
gpecial rule, a WP that has made a pooled
reporting election can treat direct partners of
certain related parinerships and direct benefi-
ciaries or ownars of certain related trusts as
direct partners. These rules only apply to a part-
nership ar trust that meets the following condi-
tions.

1. It is a foreign parinership or foreign simple
or grantor trust.

2. Itis either:

a. A direct partner of the WP, or

b. An indirect partner of the WP that is a
pariner, beneficiary, or owner of a part-
nership or trust to which the WP has
applied this rule.

For more information on applying these rules
see section 10.02 of the WP agreement found
in Appendix 1 of Revenue Procedure 2003-64.
Alzo see Revenue Procedure 2005-77,

Mot acting as WP. A foreign parinership that
is not acting as a WP is a nonwithholding foreign
partnership. This accurs it a WP is not acting in
that capacity for some or all of the amounts it
receives from you, Alsa, a WP generally is a
nanwithhalding foreign partnarship for amounts
distributed to, or included in the distributive
share of, passthrough partners or indirect part-
ners.

You must treat payments made fo a
nonwithhalding foreign partnership as made to
the partners of the partnership. The partnership
must provide you with a Form W-8IMY (with Part
VI completed), a withholding statemeant ientify-
ing the amounts, the withholding cerificates or
documentary evidence of the parners, and the
information shown earlier under Withholding
slafement under Nonqualified infermediaries.

Withholding Foreign Trusts

If you are making payments toa WT, yvou do not
have to withhold if the WT is acting in that capac-
ity. The WT must assume MNAA withholding re-
sponsibility for amounts [subject to NRA
withholding) that are distributed to, orincluded in
the distributive shara of, any direct beneficiary or
owner, The WT must withhold the amount re-
quired to be withheld. A WT must provide you
with a Form W-8IMY that certifies that the WT is
acting in that capacity and a written staternent
identifying the amounts for which it is so acting.
The Form W-8IMY must contain the WT-EIN.

Responsibilities of WT. The WT must with-
hold an the date it makes a distribution of an
amount subject 1o NRA withholding 1o a direct
foreign beneficiary or owner. If the benoficiary's
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or owner's disributive share has not been dis-
tributed, the WT must withhold on the benefi-
ciary's or ownar's distributive share on the
earlier of the date that the trust must mail or
otharwisa provide to the beneliciary or owner a
Schedule K-1 (Farm 1041) or the due data for
furnishing the statement (whether or not the WT
is required to furnish the staterment).

The WT may determina the amount of with-
holding based an a reasonable estimate of the
benaficiary's or owner's distibutive share of in-
come subject to withholding for tha year, The
WT must correct the estimated withholding to
reflact the actual distributive share on the earier
of the dates mentioned in the preceding para-
graph, If that date is after the due date (including
extensions) for filing the WT's Forms 1042 and
1042-5 for the calendar year, the WT may with-
hold and report any adjustments in the following
calendar year.

Form 1042 filing. The WT must file Form
1042 even if no amount was withheld. In additicn
to the information that is required for the Form
1042, the WT must attach a statemant showing
the amounts of any over- or under-withholding
adjustments and an explanation of those adjust-
meants,

Form 1042-8§ reporting. A WT can elect to
report payments made 1o its direct beneficiarias
ar owners on a pooled basis rather than report-
ing paymeants to each direct beneficiary or
owner, This election must ba made whean the
WT withholding agreement is executed. If the
election was not made, the WT must file sepa-
rate Forms 1042-5 for each direct beneficiany or
owner whose distributive share included an
amount subject to NRA withholding.

Smaller partnerships and trusts. Under a
special rule, a WT that has made a pooled re-
porting election can treat partners of certain
smaller partnerships and beneficiaries or own-
ers of certain smaller frusts (Joint Account Prowvi-
sion) as direct beneficiaries or owners. These
rules only apply to a partnership or trust that
meets the following conditions.

= |tis a foreign partnership or foreign simple
or grantor trust,

= |tis a direct pariner, beneficiary, or cwner
of the WT.

= |t does not have any pariner, beneficiary,
or ownes that is a U5, person or a pass-
through parimer, beneficiary, or owner.

For more information on applying these rules,
see section 10,01 of the WT agreement found in
Appendix 2 of Revenue Procedure 2003-64.
Also see Revenue Procedure 2004-21,

Related partnerships and trusts. Under a
special rule, a WT that has made a pooled re-
podting election can treat direct partners of cor-
tain related partnerships and direct beneficiaries
or cwners of certain related trusis as direct ben-
eficiaries or cwners. Theze rules only apply to a
partnership or trust that meets the following con-
ditions.

1. It iz a foreign parmership or foreign simple
or grantor trust.

2. Itis either:

a. A direct beneficiary or owner of the WT,
or

b, Anindirect beneficiary or owner of the
WT that is a pariner, benaficiary, or
owner of a partnership or trust 1o which
the WP has applied this rule,

For more information on applying these rules,

see sechon 10.02 of the WP agreement found
in Appendix 2 of Revenue Procedure 2003-64.
Also see Revenue Procedure 2005-77.

Mot acting as WT. A foreign trust that is not
acting as a WT is a nonwithholding foreign trust.
This occurs if a WT is not acting in that capacity
for some or all of the amounts it receives from
wou. Also, a WT generally is a nonwithholding
foreign trust for amounts distributed to, or in-
cluded in the distributive share of, passthrough
beneficiaries or owners or indirect beneficiaries
OF OWNErs.

Generally, you must treat payments made to
a nonwithhelding foraign trugt as made 1o the
beneficiaries of a simple trust or the owners of a
grantor trust, The trust must provide you with a
Form W-BIMY (with Part VI completed), a with-
holding statemnent identifying the amounts, the
withholding cerificates or documentary evi-
dence of the beneficianes or owners, and the
information shown earlier under Withialding
staferment under Nonqualified infermediaries.

Standards of Knowledge

You must withhold in accordance with the pra-
sumption rules {discussed later) if you know or
have reason to know that a Form W-8 or docu-
rmantary evidence provided by a payee is unrali-
able orincorrect. If you rely on an agent to obtain
documentation, you are considerad to know, or
have reason to know, the facts that are within
the knowledge of your agent.

Reason To Know

Generally, you are considerad to have reason to
know that a claim of U.S. status or of a reduced
rate of withholding is incorrect if statements con-
tained in the withhalding cerificate or other doc-
umantation, or other relevant facts of which you
have knowledge, would cause a reascnably pru-
dent person in your position to gquestion the
claims made.

Financial institutions {including a regulated
invastmant company) are treatad as having rea-
son to know documentation is unreliable or in-
correct for payments on marketable securities
anly in the circumstances discussed naxt. |f the
documentation is considered unreliable or incor-
rect, you must get new documentation, How-
evar, you may rely on the onginal docu-
rmantation If you receive the additional state-
menis andfor documentation discussed.

The circumstances, discussed naxt, also ap-
ply to a withholding agent that is not a financial
institution or making a payment on marketable
securities, Howewver, thase withholding agents
are not limited to these circumstances in deter-
mining if they have reason to know that docu-
mentation is unreliable or incorrect. These
withholding agents cannot base their determina-
tion on the receipt of additional statements or
docurments, They need to get new documeanta-
tin.
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Withholding Certificates

You have reason o know that a Form W-8
provided by a direct account holder that is a
foreign person is unreliable or incorrect if:

= The Form W-8 is incomplete with respect
to any item on the form that is relevant to
the claims made by the account holder;

# The Form W-8 contains any information
that s inconsistant with the account
holder's claim;

* The Form W-8 lacks information neces-
sary to establish entitlement to a reduced
rate of withholding, if a reduced rate is
claimead; or

= You have information nat contained an the
form that is inconsistent with the clalims
made on the form.

Establishment of foreign status. You have
reason to know that a Form W-B8BEN or Form
W-BEXP is unreliable or incorrect 1o astablish a
direct account haolder's status as a foreign per-
son i

1. The Form W-8 has a parmanent residence
address in the United States;

2. The Form W-8 has a mailing address in
the United States;

3. You have a residence or mailing address
as part of your account infarmation that is
an address in the United States;

4. The person providing the cerificate notifies
you of a new residence or mailing address
in the United States; or

5. If the Form W-8 is provided with respect to
an offshore account, the account holder
has standing instructions directing you to
pay amounts from its account to an ad-
dress or account maintained in the United
States.

Note. Items (2) and (3) do not apply if the
LS. mailing address is provided on a Form W-8
recaived before December 31, 2001,

You may, however, rely on a Form W-8 as
establishing the account holder's foreign status
if any of the following apply:

1. You receive the Form W-8 from an individ-
ual and:

a. ¥You possass or ablain documentary ev-
idence (that does not contain a LS.
address) that was provided within the
last three years, was valid when pro-
vided, supports the claim of foreign sta-
tus, and the benelicial cwnar pravides
you with a reasonable explanation in
writing supporting the account holder's
foreign status; or

b. If the account is maintained at your of-
fice outside the United States, you are
required to report annually a payment 1o
the account holdar on a tax information
statement filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.
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2. You receive the Form W-8 from an entity
that is not a flow-through entity and:

a. You have in your possession or obtain
documentation that substantiates that
the entity ks organized or created under
foreign law, or

b. If the account is maintained at your of-
fice outside the United States, you ara
required to report annually a payment 1o
the account holder on a tax information
staterment filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

3. The account holder has provided standing
instructions to make payments with re-
spect to its offshore account to a U.5. ac-
count or U.S. address If the account holder
provides a reasonable explanation in writ-
ing that supports the account holder's for-
eign status.

Claim of reduced rate of withholding under
treaty. “You have reason to know that a Form
W-BBEM provided by a direct account holder to
claim a reduced rate of withhalding under a
treaty is unreliable or incorrect lor purposas of
establizhing thie account holder's residency in a
treaty country if;

# The permanent residence addrass on the
Farm W-BBEN is not in the treaty country
or the beneficial owner notifies you of a
naw permanent residence address that is
nat in the reaty cauntry.

# The permanent residence addrass on the
Form W-BBEM is in the treaty country but
the withholding cerificate (or your account
information) contains a malling address
that is not in the treaty country, or

# The account holder has standing instruc-
fions for you to pay amounts from its ac-
count o an address or an account not in
the treaty country.

You may, however, rely on a Form W-8BEN
as establishing an account holder's claim of a
reduced rate of withhalding under a traaly if any
of the following apply.

1. The permanent residence address is not in
the treaty country and:

8. The account holder provides a reasona-
ble explanation far the permanent rasi-
dence address outside the treaty
country, or

b, ¥You possess or obtain documentary ev-
idence that establishes residency in a
treaty country.

2. The mailing address is not in the treaty
country and:

a. You possess or obtain additional docu-
mentation (that does not contain an ad-
dress outside the treaty country)
supporting the beneficial owner's claim
of residence in the treaty country,

b. You possess or obtain documentation
that establishes that the banaficial

owner is an entity organized in a treaty
country,

. You know that the address outside the
treaty country is a branch of a bank or
insurance company that is a rasident of
the treaty country, or

d. You cbtain a written statement from the
beneficial owner that reasonably estab-
lishes its entitlement to treaty benefits.

3. You have instructions to pay amounts
outside the treaty country and the account
holder gives you a reasonable explanation,
in writing, establishing residence in the ap-
plicable treaty country.

Documentary Evidence

You have reason to know that documentary evi-
dence provided by a direct account holder that is
a foreign person is unreliable or incorrect it

#* The documentary evidence does not rea-
sonably establish the identity of the person
presenting the documentary evidance;

# The documentary evidence contans infor-
mation that is inconsistent with the ac-
count halder's claim of a reduced rate of
withholding; or

* You have account information that is in-
consistent with the accouwnt holder's claim
of a reduced rate of withholding, or the
documentary evidence lacks information
necessary fo establish a reduced rate of
withholding. For example, the documen-
fary evidence does not contain, or is not
supplemented by, statements regarding
tha derivation of the income or compliance
with limitations on benefits provisions in
the case of an enlity claiming treaty bene-
fits.

Establishment of foreign status. You have
reason to know that documentary evidence is
unreliable or incorrect to establish a direct ac-
count holder's status as a foreign person i

= The only mailing or residence address on
documentary evidence pravided after De-
cember 31, 2000, is an address at a finan-
cial institution (unless the financial
institution is the beneficial owner), an
in-care-of address, ar a - box;

# You have a mailing or residence addrass
for the account holder in the Linited States
or If the aceount halder notifies you of a
new address in the United States: or

= The account holder has standing instruc-
fions directing you to pay amounts from
the account to an address or account
maintained in the United States.

You may, however, rely on documentary avi-
dence as establishing an account holder's for-
eign status if any of the following apply.

1. The mailing or residence address is in the
United States, you receive the documen-
tary evidence from an individual, and
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a. You possess or oblain additional docu-
mentary evidence (that does not con-
tain & U.5. address) supparting the
claim of foreign status and a reasonable
explanation in writing supporting the ac-
count holder's foreign status,

b. You possass or ablain a Form W-8 that
containg a permanent residence ad-
dress and mailing address outside the
United States (or if a mailing address is
inzide the United States the account
holder provides a reasonable explana-
tian, in writing, supparting the account
holder's foreign status, or the Form W-8
was received before December 31,
2001}, or

¢. The account is maintained at your office
outside the United States and you are
required to repart annually a payment to
the account holdar on a tax information
statement filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

2. The mailing or residence address is in the
United States, you raceive the documen-
tary evidence from an entity (other than a
flow-through entity) and:

a. You possess or obtain documentation
to substantiale that the entity is actually
organized under the laws of a foraign
country,

b. You obtain a valid Form W-8 that can-
tains a parmanent residence address
and mailing address outside the United
States (or if & mailing address is inside
the United States, the account holder
provides additicnal documentarny avi-
dence sufficient to establish the accaunt
holder's fareign status, or the Form W-8
was recaived before December 31,
2001), or

c. The account is maintained at an office
outsida the United States and you are
required to report annually a payment to
the account holder on a tax information
staterment filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

3. You have instructions to pay amounts 1o
an address or an account in the United
States and the account holder provides
you with a reasonable explanation, in writ-
ing, that suppors the account holder's for-
gign status,

Claim of reduced rate of withholding under
treaty. You have reason to know thal docu-
mantany evidenca provided by a direct account
holder o claim a reduced rate of withholding
under a trealy is unreliable or incorrect for pur-
pozes of establishing the account holder's rasi-
dency in a treaty country if:

#* You have a mailing or residence addrass
for the aceaunt holder that is outside the
applicable treaty country,
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#+ The only address that you have (whather
in or outside the treaty country) is a i
box, an in-care-of address, or the address
of a financial institution (that is not the
baneaficial owner of the income), or

# The account holder has standing instruc-
fions for you to pay amounts from its ac-
count 1o an address of account not in the
treaty country.

You may, however, rely on documentary avi-
dence as establishing an account holder's claim
of a reduced rate of withhelding under a treaty i
any of the following apply.

1. The mailing or residence address is
outside the treaty country and:

a. You possess or obtain additional docu-
mentary evidence supporting the ac-
count helder's claim of residence in the
treaty country (and the documentany ev-
idence does not contain an address
outside the treaty country, a - box,
an in-care-of address, or the address of
a financial institution),

b. You possess of ablain documeantary av-
idencea that establishes that the account
halder is an entity organized in a treaty
country, or

¢. ou obtain a valid Form W-8BEM that
cantains a permanent residence ad-
dress and a mailing address in the ap-
plicable treaty country.

2. You have instructions to pay amounts
outside the treaty country and the account
holder gives you a reasonable explanation,
in writing, establishing residence in the ap-
plicable treaty country,

Indirect Account Holders

A financial institution that receives documenta-
tion from a payee through an NOQI, a
flows-through entity, or a U_S. branch of a foraign
bank or insurance company subject to LS. or
state regulatory supenision has reason to know
that the documentary evidence s unraliable or
incarrect if a reasonably prudent person in the
financial institution’s position would question the
claims made. This standard requires, but is not
limited 1o, compliance with the following rules,

Withholding statement. You must review the
withholding statement provided with Form
W-BIMY and may not rely on information in the
statement to the extent the information does not
support the claims made for a payee, You may
not treat a payee as a foreign person if a U.5.
address is provided for the payesa. You may not
treal a person as a resident of a country with
which the United States has an income tax
trasaty if the address for the person is outside the
treaty country.

You may, however, treat a payee as a for-
eign parson and may traat a fareign parsan as a
resident af a treaty country if a reasonable ex-
planation is provided, in wrting, by the NOI,
flows-through entity, or U.S. branch.

Withholding certificate. If you receive a
Farm W-8 for a payee in association with a Form
W-BIMY, you must review each Form W-8 and
verfy that the information iz consistent with the
information on the withholding statement. If
thare is a discrepancy, you may raly on tha Form
W-B, if walid, and instrect the NCI, flow-through
entity, or U.S. branch to comredct the withholding
statemeant, or, alternatively, you may apply the
presumption rules, discussed later, to the
payee.

Documentary evidence. [If you receive docu-
mentary evidence for a payee in association
with a Form W-8IMY, you rmust review the docu-
mentary evidence provided by the NQI,
flowe-through entity, or U.5. branch to determine
that there is no obvious indication that the payee
is a U.S. person subject to Form 1099 reporting
or that the documentary evidence does not es-
tablish the identity of the person who provided
the documentation {for example, the documen-
tary evidence does not appear to be an identifi-
cation document).

Presumption Rules

It you cannot reliably associate a payment with
valid documentation, you must apply cerain
presumption rules or you may ba liable for ax,
interast, and panalties. If you comply with the
presumplion rules, you are not liable for lax,
interast, and panalties avan if the rate of with-
halding that should have been applied based on
the payee's actual status is different from that
presumed.

The presumption rules apply to determineg
the status of the person you pay as a U.S. or
forelgn person and other relevant characteris-
ticz, such as whaethar the payea is a beneaficial
owner of intermeadiary, and whether the payea is
an individual, corporation, partnership, or trust.
You are not permitted to apply a reduced rate of
MRA withholding based on a payee’s presumed
status if documentation is required to establish a
reduced rate of withholding. For example, if the
payee of interest is presumed to be a foraign
person, you may not apply the portfolio interast
exception or a reduced rate of withholding under
a tax treaty since both exceplions require docu-
rantation.

If you rely on your actual knowledge about a
payes's status and withhold an amount less
than that required under the presumption rules
or do not report a payment that is subject to
reporting under the presumplion rules, you may
be liable for tax, interest, and penaltios. You
should, howeaver, raly on your actual knowledge
if doing so results in withholding an amount
greater than would apply under the presumpticn
rules or in reporting an amount that would nat be
subject to reporting under the presumption
rulas,

The presumption rules, in the absence of
documentation, for the subject matter are dis-
cussed in the regulation section indicated on
Chart A,
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Chart A. Presumption Rules in the
Absence of Documentation

For the
presumption
rules related to:

See regulations
section:

* Amounts paid as par of the purchase
price of an obligation sold between inter-
ast payment dates. See Inlerast, latar.

* Onginal issue discount paid on the sala of
an obligation other than a redemption. Sea
Cigingl issue discount, later,

114491 (B)(3);

Payee's status 1.6049-5(d)

Effectively
connected income

1.1441-4(a)(2)

1.1441-5(d);
1.1448-1(c)(3)

Partnership and its
pariners

Estate or trust and
its beneficiaries or

OWTEr 1.1441-5(2)(6)

Foreign
tax-exempt
organizations
(including private

foundations) 1.1441-9(b)(3)

Income Subject to
NRA Withholding

This section explains how to detarming if & pay-
ment is subject to NRA withholding.

A payment is subject to NRA withhalding if it
is from sources within the Uinited States, and itis
either:

= Fixed or determinable annual or pericdical
(FDAP) incoma, or

= Certain gains from the disposition of tim-
ber, coal, and iron ora, or from the sale or
axchange of patents, copyrights, and simi-
lar intangible property.

In addition, a payment is subject to NRA with-
helding if withholding is specifically reguired,
even thowgh it may not constitute U.S. source
income or FDAP income, For exampla, carpo-
rate distributions may be subject to NRA with-
holding even though a portion of the distribution
may be a return of capital or capital gain not
otharwisa subject to NRA withholding.

Amounts not subject to NRA withholding.
The following amounts are not subject to NRA
withholding,

# Partfolio interest on bearer obligations or
foreign-targeted registerad obligations if
those obligations meet certain require-
mants. See Interast, later.

+ Bank deposit interest that is not effectively
connected with the conduct of a U.S. trade
or business. See infarest, later.

= Onginal issue dizscount on certain
short-tarm obligations. See Original lssue
discount, latar.

#+ Monbusiness gambling income of a non-
resident alien playing blackjack, baccaral,
craps, roulatte, or big-6 wheel in the
United Stales, See Gambling winnings,
later.
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#* |nsurance premiums paid on a contract is-
sued by a foreign insurer,

Source of Income

Generally, income is from U.S. sources if it is
paid by domestic corporations, U.S. citizens or
resident aliens, or entities formed under the laws
of the United States or a state. Income is also
from U5, sources if the property that produces
the income is located in the United States or the
sefvices for which tha income |2 paid were por-
formed in the United States. A payment is
treated as baing from sources within the United
States if the zource of the payment cannot be
determined at the time of payment, such as fees
for personal sarvices paid belore the services
have been performed. Other source rules are
summarized in Chart B and explained in detail in
the saparate discussions under Withholding on
Specific income, later,

Generally, interast on an obligation of a far-
eign corporation or foreign parmership is for-
eign-source income. If the entity is engaged ina
trade or business in the Unitad States during its
tax year, interest paid by such entity is treated as
from U.S. sources anly if the interast is paid by a
.5, trade or business conducted by the antity or
is allocable to income that is treated as effec-
tively connected with the conduct of a U. 3. trade
or business, This applies 1o a foreign partner-
ship only if it is predominantly engaged in the
active conduct of a trade or business outside the
United States,

Guarantee income. Certain amounts paid, di-
rectly or indirectly, for the provision of a guaran-
tee of indebtedness issued after September 27,
2010, are from U5 sources. The amounts must
be paid by one of the following:

1. A noncorporate LS. resident or a LLS.
corporation for the provision of a guaran-
tae of the resident or corporation, or

2. Any foreign person for the provision of a
guarantee if the payment is connected with
income that is effectively connected, or
treated as effectively connacted, with tha
conduct of a LU.S. trade or business.

Personal service income. |f the income s for
personal services performed in the United
States, it is from U.S. sources. The place where
the services ara performed determines the
source of the income, regardless of where the
contract was made, the place of payment, or the
residence of the payer.

However, undar certain cireumstances, pay-
ment for personal services performed in the
United States is not considered income from
sources within the United States. For informa-
tien on this exception, see Fay for Fersonal
Services Performed, later.

It the income is for personal services per-
formed parily in the United States and partly
outzide the United States, you must make an

accurate allocation of income for services par-
formed in the United States based on the facts
and circumstances. In most cases, you make
this allocation on a time basis. That is, U.5.
source income is the amount that results from
multiplying the total amount of pay by the follaw-

ing fraction:

Murnber of days senices are performed in the
United States

Tatal number of days of service far which
campensation is paid

Chart B. Summary of Source Rules
for FDAP Income

IF you have: THENM the source of
that income is
determined by:

Pay for personal Where the services
SErVICeS are performed
Dividends The type of
corporation (ULS. or
foreign)
The residence of the
Interest payer
Rents Where the property is

located

Rovyalties—Patents,
copyrights, etc.

Where the property is
used

Royalties —Matural

Where the property is

Investment earnings
on contributions

resources located

Pensions:

Dhistributions Where the services
attributable to were performed while
contributions a nonresident alien
Pensions:

The location of
pension trust

Scholarships and
fellowship grants

Generally, the
residence of payer

Guarantee of

The residence of the

indebtedness debtor or whether the
payment is effectively
connected with a U.5.
trade or business
Employees. If the services are performed

partly in the United States and partly outside the
United States by an employee, the allocation of
pay, other than certain fringe benefits, is deter-
mined an a fime basis. The following frings ben-
efits are sourced on a geographical basis as
shown in the following list.

* Housing — employee’s main job location.
# Education — employee's main job location,

# Local transportation — employee's main
job location.

Tax relmbursement - jurisdiction impos-
ing tax.

Hazardous or hardship duty pay — loca-
fion of pay zone.

Maving expense reimbursemant — em-
ployea's new main job location.
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For information on what iz included in these
benefits, see Regulations section
1.8681-4(b)2)iHD).

An employee’s main job location (principal
place of work) is usually the place where the
employes spends most of his or her working
time. If thera is na ona place whera mast of the
work time is spent, the main job location is the
place where the work is centered, such as where
the employee reports for wark or is otherwise
required 1o base his or her work.

An employes can use an alternative basis
based on facts and circumstances, rather than
the time or geographical basis. The employee,
not the employer, must demonstrate that the
alternative basis more properly determines the
source of the pay or fringe benafits,

Territorial limits. \Wages received for sarv-
ices rendered inside the terrtorial limits of the
United States and wages of an alien seaman
earmed on a voyage along the coast of the
United States are regardad as frofm sources in
the United States. Wages or salaries for per-
sonal servicas perdormed in a ming or an an oil
or gas wall located or being developed on the
continental shelf of the United States are treated
as fram sourcas in the United Statas,

Income from the performance of services
diractly related 1o the use of a vassel or aircraft is
treated as derived entirely from sources in the
United States if the use begins and ends in the
Linited States. This income is subject to NRA
withholding if it 1z not effectively connacted with
a LS. frade or business. If the use either begins
arends in the United States, see Transportation
ncoma, later.

Crew members. Income from the perform-
ance of services by a nonresident alien in con-
nection with the individual's temporary presance
in thie United States as a regular member of the
crew of a foreign vessel engagad in transporia-
tion between the United States and a foraign
country or a LS. possession is not income from
5. sources.

Scholarships, fellowships, and grants.
Scholarships, fellowships, and grants are
sourced according to the residence of the payer,
Those made by entities created or domiciled in
the United States are generally treated as in-
come from sources within the United States.
However, see Achivities oulside the United
States, next. Those made by enfities created or
domiciled in a foreign country are treated as
income from foreign sources.

Activities outside the United States. A
scholarship, fellowship, grant, targeted grant, or
an achievemant award receivad by a nonragi-
dent alien for activities conducted outside the
United States is treated as foreign source in-
COme.

Pension payments. The source of pension
payments is determined by the portion of the
distribution that constitutes the compeansation
elemant (employer contributions) and the por-
tion that constitutes the eamings element (the
invastmeant income).

The compensation elemeant is sourced the
same as compensation from the perfarmance of
personal services. The portion attributable to
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services performed in the United States is U.S.
source income, and the portion attributable to
servicas parformed oulside the United States is
foreign source incoma.

Employer contributions to a defined benefit
plan covering mare than one individual are not
made for the benefit of a specific paricipant, but
are made based on the total liabilities o all
participants. All funds held under the plan are
avallable to provide banafits to any participant. If
the payment is from such a plan, you can use
the methad in Revenue Procedure 2004-37 1o
allocate the payment to sources in and out of the
United States. Revenue Procedure 2004-37,
2004-26 1.R.B.1093, is availabla at www.irs. gow
rb/2004-26 IRE/ands. htmi,

The earnings portion of a pengion payment is
LS. source income if the trust is a U.S. trust,

Fixed or Determinable
Annual or Periodical Income
(FDAP)

FDAP income is all income axcapt:

= (Gains from the sale of property (including
market discount and opticn premiums but
not including ariginal issuwe discount), and

#* [temz of income excluded from gross in-
come without regard to LS. or foreign sta-
fus of the owner of the income, such as
tax-axempt municipal bond interest and
qualified scholarship income.

Tha following tems are examples of FDAP
InCoOme.
= Compensation for personal services,

#* Dividends, including dividend equivalent
paymenis,

* |nlanest

* Onginal issue discount.

* BEMIC excess inclusion income.
#* Pensions and annuities.

= Alimony.

=+ Real property income, such as rents, other
than gains from the sale of real proparty.

* Royalties.

# Taxable scholarships and fellowship
grants.

= (Other taxable grants, prizes, and awards.

= A zales commission paid or credited
manthly.

#* A commission paid for a single transac-
tion.

#+ The distributable net income of an astate
or trust that is FDAP income and must be
distributed currently, or has been paid or
cradited during the tax year.

#* FDAP income distributed by a partnership
that, or such an amount that, although not
actually distributed, is includible in the
gross income of a fareign partnar.

+ Taxes, mortgage interast, or insurance
premiums paid to or for the account of, &
nonresident alien landlord by a tenant
under the terms of a lease.

#* Publication righis.

+ Prizes awarded to nonresident alien artists
for pictures axhibited in the United States.

#* Pursas paid to nonresident alien boxers
for prize fights in the United States,

#* Prizes awarded to nonresident alien pro-
fessional golfers in golfing tournaments in
the United States.

Installment payments. Income can be FDAP
incame whether it is paid in a seres of repeated
payments ar in a single lump sum. For example,
£5,000 in rovalty income would be FDAP in-
come whethar paid in 10 payments of 8500 each
of in one payment of $5 000,

Insurance proceeds. [ncome derived by an
insured nonresident alien from U.S. sources
upon the surrender of, or at the maturity of, a life
insurance palicy, is FOAP income and is subject
to NRA withholding. This includes income de-
rived under a life insurance contract issued by a
foreign branch of a U_S. lite insurance company,
The proceeds are income to the extent thay
excead the cost of the policy.

However, certain payments received under a
life insurance contract on the life of a terminally
ar chranically ill individual before death (accealer-
ated death benefits) may not be subject to lax,
Thiz also applies to cerain payments received
far the sale or assignment of any partion of the
death benefit under contract to a viatical settle-
ment provider. See Publication 525, Taxable
and Montaxable Income, for mare information.

Racing purses. Racing purses are FDAF in-
come and racetrack operators must withhobkd
307 on any purse paid to a nonrasident alien
racahorse owner in the absence of definite infor-
mation contained in a statement filed together
with a Form W-BBEN that the owner has not
racad, or does nol intend to enter, a horse in
another race in the United States during the tax
wear. If available information indicates that the
racehorse owner has raced a horse in anather
race in the United States during the tax year,
then the statement and Form W-8BEN filed for
that year are ineffective. The owner may be
exemnpt fram withhalding of tax at 30% on the
pursas if the ownar gives you Form W-BECI,
which provides that the income is effectively
connected with the conduct of a LS. trade or
business and that the income is includible in the
OWNer's Qross iIncomae.

Covenant not to compeata. Payment received
for a promise not to compete is generally FDAP
incame. Its source is the place where the prom-
isor forfeited his or her right 1o act. Amounts paid
1o a nonresident alien for his or her promise not
to compete in the United States are subject to
MRA withholding.
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Withholding on
Specific Income

Different kinds of incomea ara subject 1o different
withholding requirements.

Effectively Connected
Income

Generally, when a foreign persan engages in a
trade or business in the United States, all in-
come from sources in the United States con-
nected with the conduct of that trade or business
is considerad effactively connected with a U.5.
business. FDAP income may or may not be
effactivaly connected with a LS. business. Far
example, effectively connected income includes
rents from real property if the alien chooses to
treal that income as effectively connected with a
U.5. rade or business.

The factors to be considerad in establishing
wheather FDAP income and similar amounts are
effactively connected with a U.S. trade or busi-
ness include:

= Whether the income is from assets used
in, or held for use in, the conduct of that
trade or business; or

+ Whaether the activities of that trade or busi-
ness were a material factor in the realiza-
fion of the income,

Income from securities. There is a special
rule determining whether incoma from securities
is effectively connected with the active conduct
of a U.5. banking, financing, ar similar business,

If the foreign person's U.S. office actively
and materially participates in soliciting, negotiat-
ing, ar performing other activities required to
arranga the acquisition of securities, the U5
source interest or dividend income from the se-
curties, gain or loss from their sale or exchange,
incame or gain economically equivalant to such
amounts, or amounts received for providing a
guarantee of indebtedness, is atiributable to the
L&, affice and is effactively connectad incoma,

Withholding exemption. Geanerally, you do
not nead to withhold tax on income if you receive
a Form W-BECI on which a foreign payee repre-
sents that:

# The foraign payes is the beneficial owner
of the incoma,

# The income is effectively connected with
the conduct of a frade or business in the
United States, and

# The income is includible in the payesa's
gQross income.

This withholding exempticn applies to Income
for services performed by a foreign partnership
or foreign corporation (unless item (4) below
applies to the corporation). The axemption doas
not apply, however, to:

1. Pay for personal services performed by an
imdividual,

2. Effectively connacted taxable income of a
partnership that is allocable to its foraign
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pariners (see Fartnarship Withholding on
Effectively Connected Income, later),

3. Income from the disposition of a U.S. real
property interest (see ULS. Real Property
Interest, later), or

4, Payments to a foreign corparation for par-
sonal services if all of the following apphy:

a. The foreign corporation otherwise quali-
fies as a personal holding comparny for
Incoma tax puiposes,

k. The foreign corporation receives
amounts under a contract for parsonal
services of an individual whom the cor-
poration has no right to designate, and

c. 25% ar more in value of the cutstanding
stock of the foreign corporation at some
time during the tax year is owned, di-
ractly or indirectly, by or for an individ-
ual who has perormed, is to perdarm, ar
may be designated as the one to per-
form, the services called for under the
contract.

Motional princlpal contract income. Cerain
payments affributable to a notional principal
contract are not subject to NRA withholding re-
gardless of whather a Form W-BECI is provided.
However, spacified notional principal contract
income (described later under Oividend
equivalent payments, is subject to withholding.

Income from a national principal contract is
subject to reporting on Form 1042-3 if it is effec-
tively connected with the conduct of a trade or
business in the United States. You must treat
the income as effectively connected with a U5,
trade or business if you pay the income ta, ar to
the account of, a qualified business unit (a
branch) of a foreign person located in the United
States or a qualified business unit located
outside the United States and you know, or have
reason o know, the income is effectively con-
nected with the conduct of a U.S. trade or busi-
ness. You do not need 1o treal notional principal
contract income as eflectivaly connected if you
recaive a Form W-BBEN that represents that the
income is not effectively connectad with the con-
duct of a LS. trade ar business or if the payee
provides a representation in a master agree-
ment or in the confirmation on the particular
noficnal principal contract transaction that the
payeeisa U3, person oranon-LLS. branch of a
foreign person.

Income paid to U.S. branch of foreign bank
orF insurance company. A payment to a U5,
branch of a foreign bank or a foreign insurance
company that is subject to U.S. regulation by the
Federal Rezerve or state insurance authorities
is prasumed to be effectively connacted with the
conduct of a trade or business In the United
States unless the branch provides a Form
W-BBEN or Form W-BIMY for the income, If a
LS. branch of a foreign bank or insuranca com-
pany receives income that the payer did not
withhold upon because of the presumption that
the income was effectively connected with the
LS. branch's frade or business, the L5, branch
is required to withhold on the income if it is in fact
not effectively connected with the conduct of its

trade or business in the United States. Withhold-
ing is required whether the payment was col-
lected on behall of othar persons or on behalf of
anather branch of the same entity.

Income Not
Effectively Connected

This section discusses the specific types of in-
come that are subject to NAA withhalding, The
income codes contained in this section corre-
spond fo the income codes used on Form
1042-5 (discussed later), and in mosi cases, on
Tables 1 and 2 found at the end of this publica-
ticn,

You must withhold tax at the statutory rates
shown in Chart C unless a reduced rate or ex-
emption under a tax treaty applies. For U5,
source gross income that is not effectively con-
nected with a U_S. trade or business, the rate is
usually 3%, Generally, you must withhold the
tax at the time you pay the income to tha foraign
person. See When fo withhold, earlier.

Interest

Interest from U.S. sources paid to foreign pay-
ees is subjact to NRA withholding. When making
a payment on an interest bearing obligation, you
must withhold on the gross amount of stated
interast payable an the interast payment date,
aven if the payment or a portion of the payment
may be a retumn of capital rather than interest,

A substitute interest payment made to the
transferor of a securty in a securities lending
transaction or a sale-repurchase transaction is
treated the same as the interest on the trans-
ferred security. Use Income Code 33 to report
these substitute payments.

Interest paid by U.S. obligors—general {In-
come Code 1).  With specific exceptions, such
as portfalio interest, you must withhold on inter-
est paid or credited on bonds, debentures,
notes, open account indebtedness, govemmen-
tal obligations, cerain deferred payment ar-
rangements (as provided in saction 483 of the
Internal Revenue Code) or other evidences of
indebtednass of U5, obligors., LS, obligors in-
clude the U.S5. Government or its agencias or
instrumentalities, any U.5. citizen or resident,
any U.5, corporation, and any LS. partnership.

If, in & sale of a corporation’s property, pay-
ment of the bonds or other obligations of the
corporation is assumed by the buyer, that buyer,
whather an individual, partnership, or corpora-
tion, must daduct and withhold the taxes that
would be required to be withheld by the selling
corparation as if there had been no sale or
transfor. Also, if interest coupons are in default,
the tax must be withheld on the gross amount of
interast whethar or not the payment is a return of
capital or the payment of income.

A resident alien paying interest on a margin
account maintained with a foreign brokerage
firm must withhold from the interest whether the
interest is paid directly or constructively.

Interest an bonds of a U.S. corporation paid
to a fareign corparation not engaged in a trade
or business in the United States is subject to
MNRA withholding even if the interest is guaran-
teed by a foreign corporation that made pay-
ment outside the United Statas.
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Domestic corporations must withhold on in-
terest cradited to foreign subsidiaries or foreign

parants.

Original issue discount (Income Code 30).

Original issue discount paid on the redemption
of an obligation is subject to NRA withholding.
Original issue discount pald as part of the
purchase price of an obligation =old or ex-
changed, other than in a redemption, is not sub-
ject to NAA withholding unless the purchasa is
part of a plan the principal purpose of which is to
avoid tax and the withholding agent has actual
knowledge or reason to know af the plan, With-
holding is required by a person other than the
issuer of an obligation (or the issuer's agent) for
all abligations issued after Decamber 31, 2000,

The original issue discount subject to MRA
withholding s the taxable amount of original
issue discount. The taxable amaount is the ongi-
nal issue discount that accrued while the obliga-
tien was held by the foreign beneficial cwner up
ta the time the obligation was sold or exchanged
or a payment was made, reduced by any original
issue discount that was previously taxed. If a
payment was made, the tax due on the original
issue discount may not exceed the payment
reduced by the tax imposed on the portion of the
paymant that is gualified stated interast.

It you cannoct determine the taxable amount,
you must withhold on the entire amount of crigi-
nal issue discount accrued from the date of
issue until the date of redemption (or sale or
exchange, if subject to MRA withhaolding) deter-
mined on the basis of the most recently pub-
lished Publication 1212, Guide to Orginal Issue
Discount (OID) Instruments,

For more information on ariginal issue dis-
count, see Publication 550, Invesimeant Income
and Expenses.

Chart C. Withholding Tax Rates

{Mate, You must withhold tax at the
following rates on payments of
income unless & reduced rate or
exemption is authorzed under a tax
treaty, The President may apply
higher tax rates on income paid to
residents or corporations of foreign
countries that impose burdensome
or discriminatory taxes on LS.

PErSONS.)
IF you paid the following | THEN you
type of income: generally must
withhold at the
following rate:
Taxable part of U.S.
scholarship or fellowship
grant paid to holder of *F,”
“J7 UM, ar 0 visa (see
Scholarships and
Fellowship Granis, later) 14%
Gross investment income
fram interest, dividends,
rents, and royalties paid to
a foreign private foundation 4%
Pensions—part paid for Graduated
personal services (see rates in Circular
Pensions, Annwities, and A
Alimany, later) or Gircular E
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Wages paid to a Graduated
nenresident alien employee (rates in Circular

(see Pay for Personal A
Services Performed, later) or Circular E

Each foreign partner’'s
share of effectivaly
connected income of the
parinership {see
Partnership Withholding an
Effectively Connected
Income, later)

Distributions of effectively
cannected income to
foreign partners by publicly
traded partnarships (see
Publicly Traded
Fartnerships, later)

Dispasitions of LS. real
property interests (see U5
Real Properfy interest,
later)

Dividends paid to Puerto
Rica corporation

35%

35%

107"

10%

All other income subject fo
withholding

30%

"35% in tha cass of certain distnbuiions by corporations,
panerships, nasts, or eatabes,

Reduced Rates of
Withholding on Interest

Certain interest is subject to a reduced rate of, or
exemption fram, withholding.

Portfolle interest. Interest and original issue
discount that qualifies as portfolio interest is not
subject to NRA withholding, To gualify as portfo-
lio interest, the interest must be othemrvise sub-
ject to MRA withholding, must be paid on
obligations issued after July 18, 1984, and must
maat cartain other requirements.

Obligations not In reglstered form.  Intar-
est on an obligation that is not in registered form
(bearer obligation) is portfolio intarest if the obli-
gation is foreign-targeted. A bearer obligation s
fareign-targeted if:

+ There are arrangements to ensure that the
abligation will be sold, or resold in connec-
tion with the original Issue, only 1o a per-
son who is not a United States persan,

# |nterest on the obligation is payable only
autside the United States and its posses-
sions, and

= The face of the obligation contains a state-
ment that any United States person who
hobds the obligation will be subject to limits
under the United States income tax laws.

Documentation is not required for interest on
bearer obligaticns to gualify as portfalio interast,
In some cases, however, you may need docu-
mantation for purposes of Form 1092 rapoing
and backup withholding.

Obligations in registered form. Portfolio
interast includes interest paid on an obligation
that is in registered form, and for which you have
received documentation that the beneficial
owner of the obligation is not a United States
person.

If the registerad obligation Is not targated 1o
foreign markets, you must receive documeanta-
tizn on which you may rely to treat the payee as
a foreign person that is the beneficial owner of
the interest. The documentation required is a
valid Form W-BBEM {a valid Form W-BEXP from
an antity that completes the Form W-8EXP for
other purposes is also acceptable) or, if allowa-
ble, valid documentary evidence. See Docu-
mentation, earlier.

A registered obligation is targeted to foreign
markeis if it ks sold (or resold in connection with
its original issuance) only to fareign persons or
ta foreign branches of U, 5. financial institutions
in accordance with procedures similar to those
provided under section 1.183-8(c)(2)(i) of the
regulaticns. However, the procedure that re-
quires the obligation o be offered for sale [(or
resala) only outside the United States does not
apply if the registered cbligation is offered for
sale through a public auction. Also, the proce-
dure that requires the obligation 1o be delivered
outside the United States does not apply if the
obligation iz conziderad registered because it
may be transferrad only through a book entry
system and the obligation is offered for sake
through a public auction. The documentation
needed depends on whether the interest is paid
to a financial institution, a member of a clearing
arganizabion, or 1o same other fareign person,

Dematerialized book-entry systems.
Linder these systems, bonds are required 1o be
represented only by book entries, and no physi-
cal cedificates are issued or transferred. The
bonds are transferred only by book entries.
These bonds are considered to be in registerad
form if the holder may anly obtain a physical
certificate in bearer form when the clearing or-
ganization that maintains the book-entry system
goes out of business without a successor. Gen-
erally, these rules apply to bonds igsuad after
Dacember 31, 2006, A bond issued in bearer
form before January 1, 2007, may confinue to be
treated as such until its maturity even if it is hekd
under a book-entry system.

Interest that does not qualify as portfolio
Interest. Payments to certain persons and
payments of contingent interest do not qualify as
portiolio interest, You must withhold at the statu-
tary rate on such payments unless some ather
exception, such as a treaty provision applies.

Ten-percent owners. Interest paid to a for-
elgn person that owns 10% of more of the total
combined voting power of all classes of stock of
a corporation, or 10% ar mare of the capital or
profits interest in a partmership, that issued the
obligation on which the interest is paid is not
portiolic interest. To determine 10% ownership,
see Regulations saction 1.871-14(g).

Banks. Excepl in the case of interest paid
on an abligation of the United States, interast
paid to a bank on an extension of credit made
pursuant to a loan agreement entered into in the
ordinary course of the bank's trade or business
does not qualify as portfolio interast.

Controlled foreign corporations. Interast
paid to a controlled foreign corporation from a
persaon related to the controlled foreign corpora-
tion is nat portfolio interest.
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Contingent interest. Portfolio interest gen-
erally does not include contingent interest. Con-
tingent intarest is interast that ks datermined by
reference to any of the fallowing.

* Any raceipts, sales, or olher cash flow af
the debtor or related person.

#* |ncoma or profits of the debtor or related
parson.

* Any change in valee of any property of the
dablor or a related persan.

* Any dividend, partnership distributions, or
similar payments made by the debtor ar a
related person,

The term “related person” is defined in section
871{h){)(B) of the Internal Revenue Cade.

The contingent interest rule doas nat apply 1o
any interest paid or accrued an any indebled-
ness with a fixed tarm that was issued:

# Onoor before April 7, 1993, ar

* After April 7, 1993, pursuant 1o a written
binding contract in effect on that date and
at all times thareafter before that indebted-
ness was Issued.

Interest on real property mortgages (Income
Code 2). Carlain treaties (see Table 1) permit
a reduced rate or exemption for interest paid or
cradited on real property mortgages. This is in-
terest paid on any type of debt instrument that is
secured by a mortgage or deed of rust on real
propery located in the United States, regardless
of whether the mortgagor {or grantor) is a U.3.
citizen or a U.3. business entity.

REMIC excess inclusions. A domestic
partnership must separately state a pariner's
dllocable share of REMIC taxable income or net
lzss and the excess inclusion amount on Sched-
ule K-1 (Form 1085). If the partnership allocates
all or some porion of s allocable share of
REMIC taxable income to a foreign pariner, the
partner must include the partners allocated
amount in income as if that amount was re-
celvad on the earlier of the following dates.

1. The date of distribution by the partnership.

2. The date the foreign partner disposed of its
indirect interest in the REMIC residual in-
terest.

3. The last day of the partnership's tax year.

For purposes of item (2), the disposition may
ocour as a result of;

# A termination of the REMIC,

= A disposition of the partnership's residual
interest in the REMIC,

* A disposition of the foreign partner's inter-
ast in the partnership, of

* Any other reduction in the foreign pariner's
allocable share of the pafnership’s portion
of the REMIC net income or deduction.

The parfnership must withhold tax on the
portion of the REMIC amount that i an axcess
inclugion. Excess inclusion income is treated as
income from sources in the United States and is
not eligible for any reduction in withholding tax
(by treaty or otharwisa).

Page 18

An excess inclusion allocated 1o the follow-
ing foreign persons must be included in that
person's income at the same time as other in-
come from the entity is inclueded in income,

# Shareholder of a real estate investment
frust.

# Shareholder of a regulated investment
company.
#* Paricipant in a common trust fund.

= Patron of a subchapter T cooperative or-
ganization.

The entity must withhold on the excess inclu-
sian.

For infarmation on the taxation and repoing
of excess inclusion income by BEITs, RICs, and
other pass-through entities, see Motice 2006-97,
2006-46 1.R.B. 304, available at www.irs, gowirh’
2006-46_IRBAart4.himil,

Interest paid to controlling foreign corpora-
tions (Income Code 3). A treaty may parmit a
reduced rate or examption for interest paid by a
domestic corporation to a controlling foreign cor-
poration. The interest may be on any type of
debt, incleding open or unsecured accounts
payable, notes, cerificates, bonds, or other avi-
dences of indebtednass.

Interest pald by forelgn corporations (In-
come Code 4). If a foreign corporation is
engaged in & LL5. trade or business, any inter-
est paid by the forgign corporation's trade or
business in the United States (branch intarest) is
subject to NAA withholding as if paid by a do-
mestic corporation (without considering the
“payer having income from abroad” exception),
Az a result, the intarest paid to foreign payees is
genarally subject to NRA withhalding. In addi-
tien, if “allocable interest" exceeds the branch
interest paid, the excess interest is also subject
to tax and reported on the foreign corporation’s
incame tax return, Form 1120-F, Saa Instruc-
tions for Form 1120-F for more information,

Ifthere is no treaty provision that reduces the
rate of withholding on branch interest, you must
withhold tax at the statutory rate of 30% on the
interast paid by a foreign corparation's U5,
trade or business.

In general, payees of interest from a U.5.
trade or business of a foreign corporation are
enfitled to reducad rates of, or exemption from,
tax under a treaty in the same manner and
subject to the same conditions as if they had
received the interest from a domestic corpora-
ftien. Howewver, a foreign corporation that re-
ceives interest paid by a U.S. trade or business
of a foreign corporation also must be a gualified
resident of its country of residence to be entitled
to benafits under that country’s fax treaty. If the
payee foreign corporation iz a resident of a
country that has entered info an income tax
treaty since 1987 that contains a limitation on
benafits articke, the foreign corporation need
anly satisfy the limitation on benefits article in
that treaty to quality for a reduced rate of tax.

Alternatively, a payee may be entitled to
treaty benefits under the payer's treaty if there is
a provision in that treaty that applies spacifically
1o interest paid by the payer foraign corporation.
This provision may exempt all or a part of this
interast. Some treaties provide for an axemplion

regardless of the payee’s residence or citizen-
ship, while others provide for an exemption ac-
cording o the payee's slatus as a resident or
citizen of the payer's country.

A foreign corporation that pays interest must
be a qualified resident (under section 884 of the
Internal Revenue Code) of its country of resi-
dence for the payer's treaty to exempt payments
from tax by the foreign corporation, Howeawver, if
the foreign corporation is a resident of a country
that has entered into an income tax treaty since
1987 that containg a limitation on benelits arti-
cle, the foreign corporation need only satisfy the
limitation on benefits article in that treaty to gual-
ify for the exemption.

Interest on deposits (Income Code 29), For-
eign persans are not subject to withholding on
interast that is not connected with a LS. trade or
business if it is from:

=+ Deposits with persons carrying on the
banking businass,

* Deposis or withdrawable accounts with
zavings institutions chartered and super-
vised under fedaral or state law as savings
and kaan ar similar associations, such as
cradit unions, if the interest iz or would be
deductible by the institutions, or

= Amounts left with an insurance company
under an agreement to pay interast on
them.

Deposits include cerificates of deposit, open
account time deposits, Eurgdollar certificates of
deposit, and other deposit arrangements.

Tha deposit interest exception does not re-
quire a Form W-8BEM. However, a Form
W-BBEN may ba required far purposas of Farm
10493 reporting and backup withholding.

You may have to file Form 1042-5 to report
cerlain payments of interast on deposits.

Interest from foreign business arrange-
ments. In general, interast received from a
resident alien individual or a domaestic corpora-
tion iz not subject to NRA withbolding if at least
B80% of the payer's gross income from all
sources has baan from active foreign businass
for the 3 tax years of the payer before the yearin
which the interast is paid, or for the applicable
part of those 3 years. Active foreign business
income is gross income which is:

+ Derived from sources outside the United
Slates, and

= Altributable 1o the active conduct of a
frade or business in a foreign country or
possession of the United States by the
individual or corparation.

However, limits apply if the recipient is consid-
afed to ba a related porson (see section 881(c)
of the Internal Revenue Code). A foreign benefi-
cial owner does nol nead to provide a Form W-8
of documentary evidence for this exceplion.
However, documentation may be requined for
purposes of Farm 1099 raparting and backup
withholding.

Sales of bonds between interest dates.
Amaunts paid as par of the purchase price of an
obligation sold or exchanged between interest
payment dates is not subject to NRA withhold-
ing. This does not apply if the sale or exchange
is part of a plan the principal purpose of which iz
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to avoid tax and you have actual knowledge or
reason to know of the plan. The exemption from
MRA withhalding applies even if you do not have
any documentation fram the payee. However,
documentation may be required for purposes of
Form 1099 reporting and backup withhalding.

Short-term obligations. Interest and original
issue discount paid on an obligation that is pay-
able 183 days or less from the date of its original
issue (without regard to the perod held by the
taxpayer) is not subject to NRA withhelding. This
axemption applies even if you do not have any
documentation from the payee. However, docu-
mentation may be required for purposes of Form
10499 reporting and backup withholding.

Income from U.S. Savings Bonds of re-
sidents of the Ryukyu Islands or the Trust
Territory of the Pacific Islands.  Interest from
a Series E, Series EE, Series H, or Series HH
.5, Savings Bond is not subject to NRA with-
holding if the nonresident alien individual ac-
quired the bond while a resident of the Ryukyu
Islands or the Trust Teritory of the Pacific Is-
lards.

Dividends

The following types of dividends paid to foreign
payees are generally subject to NRA withhold-
ing.

A substitute dividend payment made to the
transferor of a securty in a securities lending
transaction or a sale-repurchase transaction s
treated the same as a distribution on the trans-
ferred security, Use Income Code 34 to report
thase substitute paymants.

Dividends paid by U.S. corporations — gen-
eral (Income Code 6). This category includes
all distributions of domestic corporations (other
than dividends qualifying for direct dividend
rate — Income Code 7).

A corporation making a distribution with re-
spect to itz stock or any intermediary making a
payment of such a distibution, is reguired to
withhold on the entire amount of the distribution.
However, a distributing corporation or intermedi-
ary may elect to not withhold on the part of the
distribution that:

1. Represents a nontaxable distribution pay-
able in stock or stock rights,

2. Represents a distibution in part ar full pay-
ment in exchange for stock,

3. 15 not paid out of current or accumulated
eamings and profits, based on a reasona-
ble estimate of the anticipated amount of
earnings and profits for the tax year of the
distribution made at a time reasonably
close to the date of the distribution,

4, Represents a capital gain dividend (use
Income Code 35) or an exempt interast
dividend by a regulated investment com-
pany, or

5. Iz subject to withholding under section
1445 of the Code (withholding on disposi-
tions of U5, real property interests) and
the distributing corporation is a U.3. real
property holding corporation or a gualified
investment entity.
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The alection is made by actually reducing the
amount of withholding at the fime the distributicn
is paid.

A gualified investment entity {QIE) is:

1. Any real estate investment trust (REIT), or

2. Any regulated investmeant company (RIC)
that is a U.5. real property holding corpo-
ration.

In determining if the RIC is a U.S. real propey
holding corporation.

Dividends paid by a QIE. A distribution by
a QIE to a nonresident alien or a foreign corpo-
ration Iz treated as a dividend and is not subject
to withholding under section 1445 as a gain from
the sale or exchange of a LS. eal property
interast if:

# The distribution is on stock regularly
traded on a securities market in the United
States, and

# The individual or corporation did nat own
mare than 5% of that stock at any time
during the 1-year period ending on the
date of distribution,

If these requirements are not mat, item (5) in the
previous list applies to the distribution.

Dividends paid by a domestic corporation
(an “80/20" company). Generally, a percent-
age of any dividend paid by a domeastic corpora-
tion that received at least B0% of its gross
income from the active conduct of a foreign
business for a testing period is not subject to
MRA withholding. The testing period is the 3 tax
years before the year in which the dividends are
declared, or shorer period if the corporation was
nod in existence for 3 years. The percentaga is
found by dividing the corporation's foreign gross
income for the testing peried by the corpora-
tion's tofal gross income for that period.

Consent dividends. |f you receive a Form
972, Consent of Shareholder To Include Spe-
cific Amount in Gross Income, from & nonresi-
dent alien individual or othar foreign shareholder
who agrees to treat the amount as a taxable
dividend, you must pay and report on Farm 1042
and Form 1042-5 any withholding tax you would
have withheld if the dividend had been actually
paid,

Dividends qualifying for direct dividend rate
(Income Code 7). A trealy may reduce the
rate of withholding on dividends from that which
generally applies under the treaty if the share-
holder owns a certain percentage of the voling
stock of the corporation. Generally, this prefer-
enfial rate applies only if the shareholder directly
owns the required percentage, although some
treaties permit the percentage to be met by
direct or indirect ownership, The preferential
rate may apply to the payment of a deemed
dividend under section 304(a)(1) of the Code.
Under some treaties, the preferential rate for
dividends qualifying for the direct dividend rate
applies only if no more than a certain percentage
of the paying corporation’s gross income for a
cefain pariod consists of dividends and interast
other than dividends and interest from subsidiar-
ies or fraom the active conduct of a banking,
financing, or iIngsurance business. A foreign per-
son claiming the direct dividend rate shoukd

complete line 10 of Form W-8BEN regarding
special rates and conditions.

Consent dividends. If you receive a Form
872 from a foreign shareholder qualifying for the
direct dividend rate, you must pay and report on
Form 1042 and Form 1042-5 any withholding
tax you would have withhald if the dividend had
been actually paid.

Dividends paid by foreign corporations (In-
come Code 8). Dividends paid by a foreign
corporation are generally not subject to NRA
withholding. This exception does nal reguire a
Form W-BBEM. However, a Form W-8BEM may
be required for purposes of Form 1099 reporting
and backup withholding.

The payment to a foreign corporation by a
foreign corporation of a deemed dividend under
section 304(a){1) of the Code is subject 1o NRA
withholding except to the extent it can be clearly
determined to be from foreign sources,

Corporation subject to branch profits tax.
It & foreign corporation is subject to branch prof-
its tax for any tax year, withholding is not ra-
quired on any dividends paid by the comporation
out of its eamings and profits for that tax year,
Dividends may be subject to NRA withholding if
they are attributable to any earnings and profits
when the branch prafits tax is prohibited by a tax
treaty.

A foreign person may claim a treaty benefit
on dividends paid by a foreign corporation to the
aextent the dividends are pald out of eamings and
profits in a year in which the foreign cormporation
was not subject to the branch profits tax, How-
ever, you may apply a reduced rate of withhold-
ing under an income tax treaty only under rules
similar to the rules that apply to treaty benefits
claimed on branch interest paid by a foreign
corporation. You should check the specific
treaty provision.

Dividends paid to Puerto Rico corporation.
The tax rate on dividends paid 1o a corporation
created or organized in, or under the law of, the
Commonwealth of Puerto Rico is 10%. rather
than 30%, if:

# Al all imas during the tax vear lass than
25% in value of the Puerto Rico corpora-
fien's stock s owned, directly or indirectly,
by fareign parsons,

#* At least 5% aof the Puerto Rico corpora-
tion's gross income is effectively con-
nected with the conduct of a trade or
business in Puerta Rico or the United
States for the 3-year pericd ending with
the close of the tax year of that corpora-
tion (or the period the corporation ar any
predecessor has been in existence, if
less), and

#* ho substantial part of the income of the
Puarto Rico corporation is usad, directly or
indirectly, to satisfy obligations to a person
who iz not a bona fide resident of Puerto
Rico or the United States.

Dividend equivalent payments. Dividend
equivalent payments made after September 14,
2010, are treated as U.S. source dividends. Use
Income Code 34 or 40 to report dividend
equivalent payments.
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A dividend equivalent is a paymant that,
directly or indirectly, is contingent on, or deter-
mined by reference to, the payment of a divi-
dend from LS. sources. Dividend equivalent
payments include the following payments.

1. A substitute dividend made under a securi-
ties lending or sale-repurchase transaction
imvalving a U.S. stock,

2. A payment made under a specified no-
tional principal contract, and

3. Any payment determined by the IRS fo be
substantially similar 1o a payment in (1) ar
(2] above.

Substitute dividend (Income Code 34). A
substitute dividend is any payment made in a
securities lending or sale-repurchase fransac-
tion that (directly or indirectly) is contingent
upon, or determined by reference ta, the pay-
mant of a dividend from sources in the United
States.

Specified notional principal contract
{SNPC). A specified notional principal contract
is any notional principal contract that satisfias
one or mora of the following.

# |n connection with entedng into the con-
tract, any kong party to the contract trans-
fers the underlying security to amy short
party to the contract.

= |n connection with the termination of the
contract, any short party to the contract
fransfers the wnderying security to any
long party ta the contract.

= The underying saecurity is not readily
tradeable on an established securities
market.

# |n connection with entering into the con-
fract, the underlying securily is posted as
collataral by any short party to the contract
with any long party 1o the contract.

+ The IRS identifles the contract as an
SNPC.

Amounts paid to qualified securities lend-
ers. Awithholding agent that makes paymants
of substitute dividends to a qualified securities
lender (Q5L) should treat the Q5L as the recipi-
ent. The withholding agent is not required to
withhold on a substitute dividend payment that is
part of a series of dividend eguivalent paymeants
if It receives, at least annually, a certificate from
the Q5L that includes a statement with the fol-
lowing information.

#» The racipient of the substitute dividend is
a sk, and

#* With respect to the substitute dividend it
receives from the withholding agent, the
QOSL states that it will withhold and ramit
the proper amount of U.S. gross-basis tax.

For more information, see Motice 2010-48,

2010-241.R.B. 757, available at www.irs. gowirh’

2010-24_IRE/arf8.himi,

Gains

You generally do not need to withhold on any
gain from the sale of real or personal propery
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because it is not FOAP income. However, sea
U.5. Real Property Interest, later.

Capital gains (Income Code 9). You must
withhold at 30%, or it applicable, a reduced
treaty rate, on the gross amount of the following
itemas:

= (Gains on the disposal of timber, coal, or
domestic iron ora with a retained eco-
nomic interest, unless an alection is made
to treat those gains as income effectively
connected with a LS. trade or business,

* Gains on contingent payments recaived
from the sale or exchange after October 4,
1966, of patents, copyrights, secret
processes and formulas, goodwill, frade-
marks, trade brands, franchizes, and othar
like property,

# (Gains on certain transfers of all substantial
rights 1o, or an undivided interast in, pat-
ents if the transfers were made before Og-
tober 5, 1966, and

= Certain gains from the sale or exchange of
original issue discount obligations issued
after March 31, 1972, For more on with-
haokding on original issue discount obliga-
tions, sea Interast, earier.

If you do nat know the amount of the gain, you
rmust withhold an amount necassary 10 ensure
that the tax withheld will not be less than 30% of
the recognized gain, The amount to be withhald,
howewar, must not be more than 30% of the
amount payable because of the transaction.

Unless you have reason lo believe other-
wise, you may rely upon the written statement of
the person entiied to the income as to the
amaunt af gain, The Form W-8 ar documentary
evidence must show the beneficial owner's ba-
5is in the property giving rise to the gain,

Tax treaties. Many fax treaties exempt certain
types of gains fram U5, income fax. Be sure to
carafully check the provision of the treaty that
applies before allowing an exemption from with-
halding.

Royalties

In general, you must withhold tax on the pay-
ment of royalties from scurces in the United
States. However, certain types of royalties are
given reduced rates or exemplions under some
tax treaties. Accordingly, these different types of
royalties are treated as separate categorias for
withholding purposes.

Industrial royalties (Income Code 10). This
category of income includes royalties for the use
of, or the right to uge, patents, trademarks, sa-
cret processes and formulas, goodwill,
franchises, "know-how,” and similar rights. It
also may Include rents for the use or lease of
personal property. Under cerain tax treaties,
differant rates may apply to royalties for informa-
tion concerning Industrial, commercial, and sci-
entific know-how.

Motion plcture or televislon copyright royal-
tiez (Income Code 11). This category refers
to royalties paid for the use of motion picture and
television copyrights.

Other royalties (for example, copyright, re-
cording, publishing) (Income Code 12).

This category refers to the rovalties paid for the
use of copyrights on books, periodicals, arlicles,
ele., except motion pictura and television copy-
rights.

Real Property Income and
MNatural Resources Royalties
{Income Code 13)

You must withhold tax on income (such as ranis
and royalties) from real property located in the
United States and held for the production of
incame, unlass the forsign payea alects 1o treat
this income as effectively connected with a U.5.
trade or business. If the foreign payee chooses
to treat this income as effectively connacted, the
payee must give you Form W-8ECI (discussed
earlier). This real property income includes roy-
alties from mines, wells, or other natural depos-
its, as wall as ordinary rents for the use of real
property. For withholding that applies to the dis-
position of U5, real property interests, see U5,
Real Properly interest, latar.

Pensions, Annuities, and
Alimony (Income Code 14)

The following rules apply to withholding on pen-
sions, annuities, and alimony of foreign payvees,

Pensions and annuities. Generally, you
must withhold tax on the grogs amount of pan-
sions and annuities that you pay that are from
sources within the United States. This includes
amounts paid under an annuity contract issued
by a foreign branch of a U.S. life nsurance
company. Howeaver, most fax treaties provide
that private pensicns and annuities are exempt
from withholding.

In the absence of a treaty exemplion, you
rmust withhold at the statutory rate of 30% on the
entire distributicn that is from sources within the
Lnited States. You may, however, apply with-
holding at graduated rates to the porion of a
distribution that arises from the performance of
services in the Unilad States after December 31,
1988,

Employer contributions to a defined benefit
plan covering mare than one individual are not
made for the benefit of a specific participant, but
are made based on the total liabilities to all
participants. All funds held under the plan are
available to provide benefits to any participant. If
the distribution is from such a plan, you can use
the methad in Revenue Procedurs 2004-37 1o
allocate the distribution to sources in the United
States. Revenue Procedure 2004-37, 2004-26
.RB. 1089, is available at www.irs.govidy
2004-26_IRB/ar08.himl,

The withholding rules that apply to payments
to foreign persons generally lake pracedance
over any other withholding rules that would ap-
ply to distributions from qualified plans and ather
qualified retirement arrangements.

Mo withholding. Do not withhold tax on an
annuity payment to a nonresident alien if at the
time af the first payment from the plan, 90% or
more of the employees eligible for benefits
under the plan are citizens or residents of the
Linited States and the payment is:

1. Far the nonresident’s personal services
perormad outside the United States; or
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2. For parsonal services by a nonresident in-
dividual present in the United States for 90
days or less during each tax year, whose
pay for those services does not exceed
23,000, and the perzonal services ara por-
formed for:

a. A nonresident alien individual, foreign
parinarship, or foreign corporation not
engaged in a trade or business in the
United States; or

b. An office or place of business of a LS.
resident or citizen which is mamlained
outside the United States.

It the payment otherwise qualifies under
these rules, but less than 90% of the employees
eligible for benefits are citizens or residents of
the United States, you still need not withhold tax
on the payment if:

= The recipient is a resident of a country that
gives a substantially equal exclusion fo
.S, citizens and residents, or

# The recipient is a resident of a benaficiary
developing country under the Trade Act of
1874

The foreign person enfitled o the payments
must provide you with a Form W-BBEN that
contains the TIN of the foreign person.

Alimony payments. Generally, alimony pay-
ments made by LS. resident aliens to nonrasi-
dent aliens are taxable and subject to NRA
withholding whether the recipients are residing
abroad or are termporarily present in the United
States.

Many tax treaties, however, provide for an
exemption from withholding for alimony pay-
mants. These treaties are shown in Table 1 by a
footnote reference under Income Code number
14.

Alimony payments made 1o a nonresident
alien by a U.5. ancillary administrator of a non-
resident alien estate are from forgign sources
and are not subject ta withholding.

Scholarships and Fellowship
Grants (Income Code 15)

A scholarship or fellowship grant is an amount
given to an individual for study, training, or re-
search, and which does nat constitute compen-
sation for personal services. Whethar a
fellowship grant from LS. sources is subject to
MNRA withholding depends on the nature of the
payments and whether the reciplent is a candi-
date for a degree. See Scholarships, fallow-
ships, and granfs under Souwrce of ncome,
aarlier.

Candidate for a degree. Do not withhold ona
qualified scholarship from U.S. sources granted
and paid to a candidate for a degree. A gualified
scholarship means any amount paid to an indi-
vidual as a scholarship or fellowship grant o the
aextent that, in accordance with the conditions of
the grant, the amount iz to be used for the
following expenses:

# Tuition and leas reguired for enroliment or
attendance at an educational organization,
and
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#* Fees, books, supplies, and equipmeant re-
quired for courses of instruction at the ed-
ucational organization.

The payment of a gualified scholarship to a
nonresident alien is not reportable and is not
subject to MRA withholding. Howewver, the por-
tion of a scholarship or fellowship paid to &
nonresident alien which does not constitute a
qualified scholarship is reportable on Form
1042-5 and is subject fo MRA withholding, For
example, those porions of a schalarship de-
vwoted to travel, room, and board are subject to
MRA withholding and are repored on Form
1042-5. The withhalding rate is 14% on laxable
scholarship and fellowship grants paid to non-
resident aliens tempararily present in the United
States in *F," “J,” "M." or "0 nonimmigrant sta-
tus. Payments made to nonresident alien indi-
viduals in any other immigration status are
subject 1o 30% withholding,

Nondegree candidate. |f the person receiving
the scholarship or fellowship grant is not a candi-
date for a degree, and is present in the United
States in “F," “J," “W." or “07 nonimmigrant sta-
tus, you must withhold tax at 14% on the total
amount of the grant that is from U.5. sources i
the following requirements are mat.

1. The grant must be for study, training, or
research in the United States.

2. The grant must be made by:

a. A tax-exempt crganization cperated for
charitabla, religious, educational, etc.
pUIpOSEs,

b. A foreign govemment,

c. A federal, state, or local govarnmant
agency, ar

d. Aninternational organization, or a bina-
tianal ar multinational educational or
cultural organization created or contin-
ued by the Mutual Educational and Cul-
tural Exchange Act of 1961 (known as
the Fulbright-Hays Act).

If the grant does not meet both (1) and (2)
above, you must withhold at 30% on the amount
af the grant that is from U_S. sources.

Alternate withholding procedure. You may
choose to treat the taxable part of a U.S. source
grant or scholarship as wages. The student or
grantee must have been admitted into the
United States on an “F," “J," “M," or “Q" visa. The
student or grantes will know that you are using
this altermate withholding procedura when you
ask for a Form W-4.

The student or grantee must complete Form
W-4 annually following the instructions given
here and forward it to you, the payer of the
scholarship, or your designated withhalding
agant. You may rély on the information on Farm
W-4 unless you know or have reason 1o know it
is incorect. You must file a Form 1042-5 (dis-
cussed later) for each student or grantee who
gives you, or your withholding agent, a Form
W-4.

Each student or grantes who files a Form
W-4 must file an annual LS. income tax refurn
to be alowed the exemplions and deductions
claimed on that form. If the individual is in the
United States during more than one tax year, he

or she must attach a statement to the annual
Form W-4 indicating that the individual has filed
a L5, income 1ax return for the previous year. If
he or she has not bean in the United States long
enough to have to file a return, the individual
must attach a statemant o the Form W-4 saying
that a timely U.5. income tax return will be filed.

A prorated portion of allowable personal ex-
emplions based on the projected number of
days he or she will ba in this country 12 allowed.
This is figured by multiplying the daily exemption
amaount (F10.14 for 2011} by the number of days
the student or grantee expecls to be in the
United States duning the year. The prorated ex-
emplion amount should ba shown on line A of
the Parsanal Allowances Worksheet that comes
with Form W-4.

Generally, zero (-0-) should ba shown on ling
B of the worksheet, Bul, a student or grantee
whao qualifies under Article 21(2) of the United
States-India income tax treaty can enler the
standard deduction if he or she does not claim
away-from-home expenses or olher ilemized
deductions (discussed later).

Generally, zero (-0-) should be shown on
lines C and O of the worksheel. Bul, an addi-
ticnal daily exemption amount may be allowed
for the spouse and each dependent if the stu-
dent ar grantee is:

+ A resident of Canada, Mexico, or South
Korea;

= A& LS. national (a citizen of American Sa-
maa, or a Nartharm Marana |slander who
chose to bacome a LS. national); or

= Eligible for the benefits of Article 21(2) of
the United States-India income tax treaty.

Thesea additional amounts should be entered on
lines G and O, as appropriate.

Az lines E, F, and G of the worksheet do mol
apply to nonresident aliens subject to this proce-
dure, there should be no entries on those lines.

The nonresident alien student or grantese
may deduct away-from-home expenses (meals,
lodging, and transpartation) on Farm W4 if he or
she expects 1o be away from his or her tax home
for 1 year or less. The amount of the claimed
expenses should be the anlicipated actual
amount, If krowr.

The actual expenses or the per diem allow-
ance should be shown on line A& of the work-
sheet in addition to the perscnal exemption
amaount.

The student or grantee can claim other ex-
penses that will be deductible on Form 1040NR,
LS. MNonresident Alien Income Tax Relurn.
These include student loan interest, certain
state and local income taxes, charitable contri-
butions, casually losses, and moving expenses,
He or she should include these anticipated
amounts on line A of the worksheet.

The student or grantee can also enter on line
A of the worksheet, the part of the grant or
scholarship that is tax exemp! under the statute
OF a tax treaty.

Lines A through D of the Fersonal Ai-
lowances Worksheet are added and the total
should be shown on line H.

The payer of the grant or scholarship must
review the Form W-4 to make sure all the neces-
sary and required information is provided, If the
withholding agent knows or has reason to know
that the amounts shown on the Form W-4 may
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be fatse, the withholding agent must rejact the
Form W-2 and withhold at the appropriate statu-
tory rate (14% or 30%). However, if the only
incomect information is that the student or
grantea's stay in the United States has extended
beyond 12 manths, the withhalding agen may
withhold under these rules, but without a deduc-
tion for away-from-home expenses.

After receipt and acceptance of the Form
W-4, the payer must withhold at the graduated
rates in Publication 15 (Circular E) as if the grant
of scholarship income were wages. The gross
amount of the income is reduced by the total
amount of exemptions and deductions on the
Form W-4 and the withholding tax is figured on
the rest.

When completing Form 1042-5 for the stu-
dent or grantee, enter the taxable part (gross
amaount less gualified scholarship) of the schol-
arship or fellowship grant in box 2, enter the
withholding allowance amaunt from line H of the
Persanal Allowances Worksheel al Form W-4 in
box 3, and show the net of these two amounts in
box 4.

Pay for services rendered. Pay for services
renderad as an employee by an alien who also is
the recipkent of a scholarship or fellowship grant
usually is subject to graduated withholding ac-
cording 1o the rules discussed later in Wages
Paid to Employees — Graduated Withholding.
This includes taxable amounts an individual who
is a candidate for a dagree raceives for teaching,
doing research, and carrying cut other part-time
employment required as a condition far recai-
ing the schalarship or tlellowship grant.

Grants given to students, trainees, or re-
searchers which require the performance of per-
sonal services as a necessary condition for
disbursing the grant do not qualify as schaolar-
ship or fellowship grants. Instead, they ara com-
pensation for personal services considered to
be wages. It does not matter what term is used
to describa the grant (for example, stipend,
scholarship, fellowship, etc.).

Withholaing agents who pay grants
that are in fact wages must report such
grants on Forms 947 and W-2 and
withhald income tax on them at the graduated
rates, Withholding agenfs may not allow tax
treaty exemptions that apply fo scholarships and
fellowships to be applied to grants that are really
wages, It is the respansibility of the withholding
agent to determine whether a grant is “wages” or
a "scholarship or felowship." and fo report and
withhold an the grant accordingly. An alien sfu-
dant, fraineg, or researcher may nol claim a
scholarship or fellowship treaty exemption
against income which has been reported to him
on Form W-Z as wages.

CAUTIN

Per diem paid by the U.S. Government. Per
diem for subsistence paid by the US. Goveme-
ment (directly or by contract) to a nonresident
dlien engaged in a training program in the United
States funded by the U.S. Agency for Intermas-
ticnal Development are not subject to 14% or
30% withholding. This is trug even if the alien is
subject to income tax on those amounis.

Tax treaties. Many freaties contain exemp-
tions from LS. taxation for scholarships and
fellowships, Although useally found in the stu-
dent articles of the tax treaties, many of thaze
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exemplions also apply to research grants re-
celved by researchers who are not studenis.
Table 2 of thiz publication shows a line entry
enfitlted “Scholarship or fellowship grant™ for
those treaties which have such an exempticn.
The treaty provision usually exempts the entire
scholarship or fellowship amount, regardless of
whether the grant is a "gualiied scholarship”
undear LS, law.

An alien student, trainee, or researcher may
claim a troaty axemption for a scholarship or
fellowship by submitting Form W-8BEM to the
payer of the grant. However, a scholarship or
fellowship recipient who receives both wages
and a scholarship or fellowship from the same
institution can claim treaty exemptions on both
kinds of income on Form 8233,

The schalarship or fellowship recipient who
is claiming a traaty exemplion must pravide you
with his or her TIN an Form W-S8BEM or on Form
8233 or you cannot allow the treaty exemplion.
A copy of a completed Form W-7, showing that a
TIM has been applied for, can be given to you
with a Farm 8233, See Form 8233, later under
Pay for Parsonal Sarvices Perfarmed.

Nonresident alien who becomes a resident
alien. Generally, only a nonresident alien indi-
vidual may use the terms of a tax treaty to
reduce or eliminate U.S. tax on income from a
scholarship or fellowship grant, A student (in-
cluding a frainee or business apprentice) or re-
searcher who has become a resident alien for
5. tax purposes may not use the terms of a tax
treaty due to a provision known as a “saving
clause,” However, an exceplion to the saving
clause may parmit an exemption from tax to
continue for schalarship or fallowship grant in-
come even after the recipient has ctherwise
become a LS. resident alien for tax purposes,
In this situation, the individual must give you a
Farm W-2 and an attachment that includes all
the fallowing information.,

# The treaty country.
= The treaty article addressing the income.

#+ The article number {or location) in the tax
freaty that contains the saving clause and
its exceptions.

# The type and amount of income that quali-
fies for tha axemption from tax.

+ Sufficient lacts to justity the exemption
from tax under the terms of the treaty arti-
cle.

Example. Article 20 of the U.5.-China in-
come tax treaty allows an exemption from tax for
scholarship income receivad by a Chinese siu-
dent ternporarily present in the United States,
Under the Internal Revenue Code, a student
may become a resident alien for tax purposes if
his ar her stay in the United States exceads 5
calendar yvears. However, the treaty allows the
provisions of Article 20 to continue to apply even
after the Chinese student becomes a resident
alien of the United States.

Other Grants, Prizes, and Awards

Other grants, prizes, and awards made by grant-
ors that reside in the United States are treated
as incomea from sources within the United

States. Those made for activiies conducted
outside the United States by a foreign person or
by grantors that reside outside the United States
are treated as income from foreign sources.
These provisions do not apply to salaries or
athar pay for services,

Grant. The purpose of a grant must be to
achieve a specific objective, produce a report or
ather similar product, or improve or enhance a
literary, artistic, musical, scientific, teaching, or
other similar capacity, skill, or talent of the
grantee. A grant must also be an amaount which
does not qualify as a scholarship or fellowship.
The grantor must not intend the amount to be
givan fa the grantee for the purpose of aiding the
grantee to perform study, training, or research,

Prizes and awards. Prizes and awards are
amounts received primarily in recognition of ra-
ligious, charitable, scientific, educational, artis-
tic, litarary, or civic achievement, or are received
as the result of entering a contest. A prize or
award is taxable to the recipient unless all of the
fallawing conditions are mat:

# The racipient was selected without any ac-
tizn on his or her parn to enter the contest
ar proceeding,

= The recipient is not required to render sub-
stantial future services as a condition 1
receive the prize or award, and

#» The prize or award is transferred by the
payer o a governmental unit ar
tax-axempt charitable organization as des-
ignated by the recipient.

Targeted grants and achlevement awards.
Targeted grants and achievement awards re-
ceived by nonresident aliens for activities con-
ducted cutside the United States are treated as
incame from foreign sources. Targeted grants
and achievement awards are issued by exemnpt
organizations or by the United States (or one of
its instruments or agencies), a state (or a politi-
cal subdivision of a stale), or the Distret of
Columbia for an activity {or past activity in the
case of an achievement award) undertaken in
the public interast.

Pay for Personal
Services Performed

This section explains the rules for withholding
tax from pay for personal services. You gener-
ally must withhold tax at the 30% rate on com-
pensation you pay to a nonresident alien
individual for labor or personal services per-
formed in the United States, unless that pay is
specifically exempted from withholding or sub-
ject to graduated withholding, This rule applies
regardless of your place of residence, the place
where the contract for service was made, or the
place of payment.

lllegal aliens. Foreign workers who are illegal
aliens are subject to U.5. taxes in spite of their
illegal status, LS. employers ar payers who hire
ilegal aliens may be subject to various fines,
penalties, and sanctions imposed by LS. Immi-
gration and Customs Enforcemeant. If such em-
ployers or payers choose io hire illegal aliens,
the payments made to those aliens are subject
to the same tax withholding and reporting obli-
gations that apply to other classes of aliens.
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llegal aliens who are nonresident aliens and
who receive income from performing indepen-
dent personal services are subject to 3096 with-
holding unless exempt under some pravision of
law or a lax realy. llegal aliens who are resident
aliens and who receive income from performing
dependent personal services are subject to the
same reparting and withholding obligations that
apply ta LS, citizens who receive the same kind
ol ineorme,

Form 8233, Exemption From Withholding on
Compensation for Independent (and Certain
Dependent) Personal Services of a Nonresi-
dent Alien Individual. This farm iz used by a
nonresident alien individual to claim a tax treaty
exemption from withhalding on some or all com-
pensation paid for:

#* |ndependent personal services
(salf-emplaymant),

# Dependent personal services, or

# Parsonal services incame and noncom-
penzatory scholarship or fellowship in-
come from the same withholding agent.

Persons providing independent personal
services can use Form 8233 to claim the per-
sonal exemption amount,

Form W-4, Employee’s Withholding Allow-
ance Certificate. This form is used by a per-
son providing dependant personal services o
clair the personal exemption amount, but ot a
tax treaty exemption. Nonresident alien individu-
als are subject to special instructions for com-
pleting the Form W-4, See the discussion undear
Wages Paid fo Employess —Graduated With-
holaling, latar,

Pay for Independent personal services (In-
come Code 16). Independent personal ser-
ices (a term commonly used in tax treaties) are
persanal services performed by an independent
nonresident alien contractor as contrasted with
those performed by an employee. This category
of pay includes payments for professional sery-
ices, such as fees of an attomey, physician, or
accountant made directly to the person perform-
ing the services. It also includes honoraria paid
by colleges and universities to visiting teachers,
lecturers, and researchers.

Pay for independent personal services is
subject o NRA withholding and reporting as
follows.

30% rate. Youmustwithhold at the statutory
rate of 30% on all payments vnless the alien
enters into a withholding agreement ar receives
a final payment exemption {discussed later).

The amount of pay subject to 30% withhold-
ing may be reduced by the personal exemption
amount {53,700 for 2011) if the alien gives you a
propery completed Form 8233. A nonresident
alien is allowed only one perscnal exemplion.
However, individuals who are residents of Can-
ada, Mexico, or South Korea, or are LS, nation-
als generally are entitted to the same
exemptions as U.5. citizens.

Students and business apprentices covered
by Article 21(2) aof the United States-India in-
come tax treaty may claim an additional exemp-
tien for their spouse if a joint return is not filed,
and if the spouse has na gross income far the
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year and Is not the dependent of another tax-
payer. They also may claim additicnal exemp-
tions for childran who reside with them in the
United States at any time during the year, but
only if the dependents are U.5. citizens or na-
tionals or residents of the United States, Can-
ada, or Mexico. They may not claim exemptions
for dependents who are admitted to the Linited
States on “F-2,"%J-2.7 or “M-2" visas unless such
depandents have bacomea resident aliens.

Each allowable exemgption must be prorated
according to the number of days during the tax
vear during which the alien performs services in
the United States. Multiply the number of these
days by $10.14 (the daily exemption amount for
2011} fo figure the prorated amount. Residants
of Sauth Korea must make a further proration of
their additional exemptions based on their gross
income effectively connectad with a U.S. trade
or business. Tha rules for this proration are
discussed in detail in Publication 519,

AULS. national is an individual wha owes his
sola allegiance to the United States, but whao is
nota U 2. citizen. Such an individual s usually a
citizen of Amencan Samoa or a Northern Mari-
ana lslander who chose to become a LS. na-
tional.

Example 1. Hans Schmidi, who is a resi-
dent of Country X, worked {not as an employes)
for a U5, company in the United States for 100
days during 2011 before returning to his country.
He earmed $6,000 for the services performed
(nof considered wages) in the United States,
Hans is married and has three dependent chil-
dren. His wife did not work and had no income
subject to LS. tax. Hans is allowed $1.014 as a
deduction against the payments for his personal
services performed in the United States {100
days = $10.14). Tax must ba withheld at 30% on
the rest of his eamings, 54,986 (%6000 —
81.014),

Example 2. If, in Example 1, Hans were a
resident of Mexico, warking under contract with
a domestic corporation, $5,070 (100 days =
510.14 per day for each of five exemptions)
would be allowed against the payments for per-
sonal services performed in the United States.
Tax must be withheld at 30% on the rest of his
earnings, $930 (56,000 — $5,070).

Withholding agreements. Pay for personal
services of a nonresident alien who is engaged
during the tax yearin the conduct of a U.S. trade
or business may be wholly or partially exempted
from withholding at the statutory rate if an agree-
ment has been reached between the Commis-
sloner or his delegate and the alien as to the
amount of withholding required. This agreement
will be effective for payments covered by the
agresment that are made after the agreamant i
executed by all parties. The alien must agree to
timely file an income tax retum for the current fax
year.

Final payment exemption. The final pay-
ment of compensation for independent personal
services may be wholly or partially exempt from
withholding at the statutory rate. This exemplion
applies to the last payment of compensation,
othar than wages, lor parsonal sarvices ren-
dered in the United States that the alien expects
to receive from any withholding agent during the
tax year,

To obtain the final payment exemption, the
alien, or the alien’s agent, must file the forms

and provide the information required by the
Commissioner or his delegate. This information
includas, but is not limited to, the following items.,

#= A statement by each withholding agent
from wham amounts of gross income al-
fectivaly connected with the conduct of a
LS. trade or business have been received
by the alien during the tax year. It must
show the amount of income paid and the
amount of tax withheld. The withhalding
agent must sign the statement and include
a daclaration that it is made under penal-
ties of perjury.

= A statement by the withhobding agent from
whom the final payment of compensation
for personal services will be recaived
showing the amount of final payment and
the amount that would be withheld if a final
payment exemption is not granted. The
withholding agent must sign the statement
and include a declaration that it is made
under panalties of parjury.

+ A statemant by the alien that be or sha
does not intend to receive any other
amounts of gross income effectively con-
nacted with the conduct of a U.S. trade ar
business during the currant tax year.

# The amount of tax that has been withheld
{or paid) under any other provision of the
Code or regulations for any income effec-
fively connected with the conduct of a LS.
trade or business during the current tax
year.

= The amount of any culstanding tax liabili-
ties, including any interest and penalties,
from the current tax vear or prior tax peri-
ods,

* The provision of any income tax treaty
under which a parial or complete exemp-
tion from withholding may be claimed, the
country of the alien’s residence, and a
statement of sufficient facts to justify an
axemplion under that treaty.

The alien must give a statemeant, signed and
venfied by a declaration that it is made under the
penalties of perjury. that all the information pro-
vided is true, and that to his or her knowledge no
relevant information has been omitted.

If safisfied with the information provided, the
Cammissianar or his delagata will determing the
amount of the alien’s tentative income tax for the
tax year on gross income effectively connected
with the conduct of a LS. trade or business.
Ordinary and necessary business expenses
may be taken into account if proved to the safis-
faction of the Commissioner or his delegate.

The Commissioner or his delegate will pro-
vide the alien with a letter to you, the withholding
agent, stating the amount of the final paymeant of
compensation for personal services that is ex-
empt from withholding, and the amount that
would otherwise be withheld that may be paid to
the alien due to the axemption. The amourt of
pay exempt from withholding cannot be more
than £5,000. The alien must give two copies of
the letter to you and must also attach a copy of
the letter to his or her income tax return for the
tax year for which the exemption is effective.

Travel expenses. | you pay or reimburse
the travel expanses of a nonresident alien, the
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payments are not reportable to the IRS and are
not subject to NAA withhalding if the payments
are made under an accountable plan as de-
scribed in section 1.62-2 of the regulations. This
treatment applies only to that portion of a pay-
ment that represents the payment of travel and
lodging expenses and not to that portion that
represents compensation for independent per-
sonal services.

Tax treaties. Under some tax treatias, pay
for independent personal semvices performed in
the United States is treated as business income
and taxed according 1o the treaty provisions for
buziness profits.

Under other tax treaties, pay for independent
perscnal services performed in the United
States is exempt from ULS. income tax only if the
independent nonresident alien contractor par-
farms the services during a period of temporary
presence in the United States (usually not more
than 183 days) and is a resident of the treaty
country,

Independent nonresident alien contractors
use Form 8233 to claim an exemption from with-
holding under a tax treaty. For more information,
see Form 8233, earlier.

Form 8233 should be wsed to clalm a

treaty benefif based on a8 business
profits provision or an independent
personal services provision.

Often, you must withhold under the statutory
rules on payments made fto a trealy country
resident contractor for services parformed in the
United States. This is because the factors on
which the treaty exemption is based may not be
determinable until after the close of the tax year.
The contractor must then file a U.S, income tax
return (Form 1040MNR) to recover any

overwithihald tax by providing the IRS with proof
that he ar she is enfitled to a treaty exemption,

Wages Paid to Employees—
Graduated Withholding

Salaries, wages, bonuses, or any other pay for
personal services (referred fo collectivaly as
wages) paid to nonresident alien employees are
subject to graduated withholding in the same
way as for U5, citizens and residents il the
wages are effectively connected with the con-
duct of a U.5. frade or business. Any wages paid
to a nonrasident alien for personal services per-
formed as an employee for an employer are
genarally not subject to the 30% withholding if
the wages are subject to graduated withholding.

Alsa, the 30% withholding does not apply to
pay for personal services performed as an ame-
ployee for an employer if it is effectively con-
nected with the conduct of a U.S. trade or
business and is specifically exempled from the
definition of wages. See Pay that is not wages,
later.

Employer-employee relationship. For pay
for personal services to gualify as wages, there
must be an employver-employee relationship.
Under the commaon law rules, every individ-
ual who performs services subject to the will and
contral of an employer, both as o what shall be
done and how it shall be done, Is an employea. It
does not matter that the employer allows the
employee considerable discretion and freedom
of action, as long as the employer has the lagal
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right to control both the method and the result of
the servicas,

If an employer-employee relationship exists,
it does not matter what the parties call the rela-
tionship. It does not matter if the emplayes is
called a pariner, coadventurer, agent, or inde-
pendent contractor. It does not matter how the
pay is measured, how the individwal is paid, or
what the payments are called. Nor doas it matter
whether the individual works full-time or
part-time,

The existence of the employer-employee re-
lationship under the wsual comman law rules wil
be determined, in doubtful cases, by an exami-
naticn of the facts of each case.

Employee. Anemployee generally includes
any individual who performs services if the rela-

tionship betwaan the individual and the person
for whom the services are parformed is the lagal
relationship of emplover and employes. This
includes an individual who receives a suppla-
mental unemployment pay benefit that is reated
as wagas,

Ne distinction is made between classes of
employees. Superintendents, managers, and
other supervisory personnel are employvees.
Generally, an officer of a corporation is an em-
ployee, but a director acting in this capacity is
not. An officer who does not perform any serny-
ices, of only minor services, and neither ra-
celves nor is entitled 1o receive any pay iz not
considered an employee.

Employer. An employer is any person or
organization for whom an individual performs or
haz performed any sarvice, of whataver natura,
as an employea. The term “employer” includes
not anly individuals and organizations in a trade
or businass, but arganizations exempt from in-
come fax, such as religious and charitable orga-
nizations, educational institutions, clubs, social
organizations, and sacieties, It also includes the
govemments of the United States, the states,
Puerto Rico, and the District of Columbia, as
well as their agencies, instrumentalities, and po-
litical subdivisions.

Two special definitions of employer that may
have considerable application to nonresident
aliens are:

= An employer includes any person paying
wages for a nonresident alien individual,
foreign parnership, or foreign corporation
not engaged in trade or business in the
United States (including Puerto Rico as if
a part of the United Statas), and

= An employer includes any person who has
control of the paymant of wages for serny-
ices that are performed for ancther parson
who does not have that control.

For example, if a trust pays wages, such as
cerain types of pensians, supplemantal unem-
ployment pay, or retired pay, and the persan for
whom the services were performed has no legal
contral over the payment of the wages, the trust
is the employer,

Thesa special definiions have no effect
upan the relationship between an alien em-
ployee and the actual employer when determin-
ing whether the pay received is considered to be
wages.

If an employer-amployes relationship exists,
the employer ordinarily must withhold the in-
come fax from wage payments by using the
percentage method or wage bracket tables as
shown in Publication 15 {Circular E).

Pay that iz not wages. Employment for which
the pay is not considered wages (for graduated
incame tax withholding) includes, but is nat lim-
ited to, the following items.

* Agriculiural [abor if the total cash wages
pakd to an individual worker during the
year is less than $150 and the total paid to
all workers during the year is less than
$2,500. But even if the tatal amount paid
ta all warkers is $2,500 or more, wages of
less than $150 per year pald to a worker
are not subject to income tax withholding if
certain conditions are met, For these con-
ditions, see Publication 51 (Circular A).

#* Services of a household nature performed
in or about the private home of an em-
ployer, or In or about the clubrooms or
house of a local college club, fratemity, or
sorarity. A local college club, fraternity, or
sorority doas not include an alumni club or
chapter and may not be oporated primarily
as a business entarprise. Examples of
these services include those performed as
a cook, janitar, housekeeper, govermess,
gardener, or houseparent.

# Cerlain services performed oulside the
course of the employer's trade or business
for which cash payment is less than $50
for the calendar quarter,

= Services performed as an employee of &
foreign government, without regard to citi-
zenship, residance, or whare services ara
performed. These include services pear-
formed by ambassadors, other diplomatic
and consular officers and employees, and
nondiplomatic representatives. They do
nat include sarvices for a LS. or Puerto
Rican corporation owned by a foreign gov-
emmaent.

=+ Services performed within or cutside the
United States by an employee or officer
(regardless of citizenship or residence) of
an intemational organization designated
under the International Crganizations Im-
munities Act.

& Services performed by a duly ordainad,
commissioned, or icensed minister of a
church, but anly if perfarmed in the exer-
ciga of the ministry and not ag an em-
ployea of the United States, a LS.
passession, or a foreign govermment, or
any of their political subdivisions, Thase
also include services pedormed by a
mamber of a religious order in carrying out
duties required by that order,

#» Tips paid to an employee if they are paid
in any medium other than cash ar, if in
cash, they amount to less than $20 in any
calendar month in the course of employ-
mant.

Services performed outside the United
States., Compensation paid to a nonresident
alien {other than a resident of Puero Rico, dis-
cussed later) for services performed outside the
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United States iz not considered wages and iz not
subject to withholding.

Withholding exemptions. The amount of
wages subject to graduated withholding may be
reduced by the personal exemplion amount
($3.700 for 2011). The personal exemptions al-
lowed in figuring wages subject to graduated
withholding are the same as those discussed
earlier under Fay forindependent personal serv-
ices, except that an employee must claim them
on Form W-4,

Special instructions for Form W-4. A non-
resident alien subject to wage withholding must
give the employer a completed Form W-4 to
enable the employer to figure how much income

tax to withhold.
.A emption from withholding on Form
ENIT]  Wed. Use Form 8233 lo clalm a tax
trealy exemption from withholding. See Form
B233, earlier.

In complating Form W-4, nonresident allens
should use the following instructions instead of
the instructions on Form W-4,

A nonresident alien cannot cfaim ex-

1. Check “Single” on line 3 {regardless of ac-
tual marital status).

2. Claim only one withholding allowance on
line 5, unless a resident of Canada, Mex-
ica, ar South Kerea, or a U.S. national,

3. Write “Nonrasident Alien” or "NRA" above
the dotted line on line &.

Also see Molice 1332, Supplemental Form

W-4 Instructions for Nonresident Aliens,

@ raquired lo reques! an additional with-
holding amount, but they can choose to

have an addifional amount withheld on line &,

Students and business apprentices from
India. Students and business apprentices who
are eligible for the benefits of Article 21(2) of the
United States-India income tax treaty can claim
additional withholding allowances on line 5 for
their spouses. In addition, thay can claim an
additional withholding allowance for each de-
pendent who has become a resident alien.

Nonresigent alen employees arg not

Determining amount to withhold. Employ-
ers are required 1o add an amount ta the wages
of a nonrasident alien employee solely for the
purpose of calculating income tax withholding.
The specific amounts depend on the payroll
period. These amounts can be found in WWith-
holding Adjustment far Nonresident Aliens in
chapter 9 aof Publication 15 (Circular E). This
adjustment doas not apply 1o students and busi-
ness apprentices from India.

Do not include the addifional amount
on the employee's Form W-2, Wage
and Tax Statement.

CAUTIOR

Reporting requirements for wages and with-
held taxes paid to nonresident aliens. The
emplyyer must report the amount of wages and
depasits of withheld income and social security
and Medicare taxes by filing Farm 941. House-
hold employers should see Publication S28,
Househaold Employer's Tax Guide, for informa-
tion on reporting and paying employment taxes
on wages paid to housohold employeeas.
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Form W-2. The employer also must report
on Form W-2 the wages subject to NRA with-
haolding and the withheald taxes. You must give
coples of this form to the employee. Wages
exernpt from tax under a tax treaty are reported
an Farm 1042-5 and nat in block 1 of Form W-2,
Wages exempt under a tax treaty may still be
reported in the state and local wages blocks of
Form W-2 if such wages are subject to state and
local taxation. For more information, see the
instructions for these forms.

Trust fund recovery penalty. If you are a
person responsible for withholding, accounting
for, or depositing or paying employment taxes,
and willfully fail to do so, you can be held liable
for a penalty equal fto the full amount of the
unpaid trust fund tax, plus interast. A respongi-
ble person for this purpese can be an officer of a
corporation, a partner, a sole proprietor, or an
employee of any form of business. A trustee or
agent with authority ower the funds of the busi-
ness can also be held responsible for the pen-
alty.

“Willfully” in this case means voluntarily, con-
scipusly, and intentionally. You are acting will-
fully if you pay other expansas af the business
instead of the withholding taxes.

Federal unemployment tax (FUTA). The em-
ployer must pay FUTA and file Form 240 or
940-EZ, Employer's Annual Federal Unemploy-
mant (FUTA) Tax Retum. Only the employer
pays this tax; it is not deducted from the em-
ployee's wages. In certain cases, wages paid to
students and railread and agricultural workers
are exempt from FUTA tax. For more informa-
tien, see the instructions for these forms.

Wages paid to nonresident alien students,
teachers, researchers, rainees, and other non-
resident aliens in “F-1," “J-1," "M-1," ar *Q" non-
immigrant status are not subject to FUTA tax.

Pay for dependent personal services (In-
come Code 17). Dependent personal serv-
ices are personal services performed in the
United States by a nonresident alien individual
as an employee rather than as an independent
contractor.

Pay for dependent personal services is sub-
ject to NRA withholding and reporting as follows.,

Graduated rates. Ordinarily, you must with-
hold on pay {wages) for dependent personal
services using graduated rates. The nonresi-
dent alien must complete Form W-4 as dis-
cussed earier under Special instructions for
Form W4, and you must report wages and in-
come tax withheld on Form W-2, However, you
do not have to withhold if any of the following
four exceptions applies.

Exception 1. Compensation paid for labor
or parsonal services performed in the United
States is deemed not 1o be Income from sources
within the United States and iz exemipt from U.S.
income tax if;

1. The labar or services are performed by a
nonresident alien temporarily present in
the United States for a perod or penods
not exceeding a total of 90 days during the
tax year;

2. The total pay doas not exceed £3,000; and

3. The pay is for labor or services parformead
as an employee of, or under a contract
with:

a. A nonresident alien individual, foreign
parinership, or foreign corporation that
iz not engaged in a trade or business in
the United States, or

b. & U.S. ciizen or resident alien individ-
ual, a domestic parinership, or a do-
mestic conporation, if the labor or
sarvices are parformed for an office or
place of business maintained in a for-
eign country or in & possassion of the
United States by this individual, partner-
ship, or corporation.

If the total pay is more than $3,000, the entire
amount is income from sources in the United
States and is subject to L).5. tax.

Also, compensation pald for labor or services
performed in the United States by a nonresident
alien in connection with the individual's tempo-
rary presence in the United States as a regular
member of the crew of a foreign vessel engaged
in transpartation belween the Uniled States and
a foreign country or a U.S. possession is not
income from sounces within the United States.

Exception 2. Compensation paid by a for-
eign employer to a nonresident alien for the
period the alien iz temporarily present in the
United States on an “F,” "J," or "Q" visa is ex-
empl from LS. income tax. For this purposa, a
foreign employer means:

* A nonresident alien Individual, foreign
partnership, or foreign corporation, or

# An office or place of business maintained
in & foreign country or in a U5, posses-
sion by a domestic corporation, a domes-
fic partnarship, or an individual U3, citizen
ar resident.

You can exempt the paymeant fram withhold-
ing If vou can reliably associate the payment
with a Form W-8BEN containing the taxpayer
identification number of the payee.

Exception 3. Compensation paid o cerain
residants of Canada or Mexico who enter or
leave the United States at frequent intervals is
not subject to withholding. These aliens must
aither:

= Perform duties in transportation services
{such as a railroad, bus, truck, farry,
steamboat, aircraft, or ather type) between
the United States and Canada or Mexico,
ar

# Perform duties conmected with an interna-
tional project, ralating to the construction,
maintenance, or operation of a waterway,
viaduct, dam, or bridge crossed by, or
crozsing, the boundary between the
United States and Canada or the bound-
ary between the United States and Mex-
ico.

To quality for the exemplion fram withholding
during a tax year, a Canadian or Maxican rasi-
dent must give the employer a statement with
namea, addrass, and identification numbear, and
ceifying that the resident:

#* |z nota US. citizen or resident;
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#* |z a resident of Canada or Mexico, which-
ever applies; and

+ Expects to perform the described duties
during the tax year in guestion.

The statement can be in any farm, but it must
be dated and signed by the employee, and must
include a written declaration that it is made
under penalties of perjury.

Canadian and Mexican residents em-
ployed entirely within the United States.
Meither the transportation service exception nor
the intemational projects exception applies to
the pay of a resident of Canada or Mexico who is
employed entirely within the United States and
who commutes from a home in Canada or Mex-
ico to work in the United States. If an individual
works al a fixed point or points in the United
States (such as a factory, store, office, or desig-
nated area or areas), the wages for services
performead as an employes for an employer are
subject to graduated withholding.

Exceplion 4. Compensation paid for sery-
ices performed in Puerto Rico by a nonresident
alien who is a resident of Puerlo Rico for an
emplxyer (other than the United States ar ona of
its agencies) is not subject to withholding.

Compensation paid for either of the following
types of services is not subject to withholding i
the alien does not expect to be a resident of
Puerto Rico during the entire tax year.

# Services parformed outside the United
States but not in Puerto Rico by a nonresi-
dent alien who is a resident of Puerto Rico
far an employer athar than the United
States or one of its agencies; or

= Services performed cutside the United
States by a nonresident alien whois a
resident af Puerto Rico, as an employes of
the United States or any of its agencies.

To gualify for the exemption from withholding
for any tax year, the employee must give the
emplayer a statement showing the employee's
namea and address and cartifying that the am-
ployee:

# |5 not a citizen or resident of the United
Stataz, and

#* |z a rasident of Puerto Rico who does not
expect to be a resident for that entire tax
Ve

The statement must be signed and dated by the
employes and contaln a witten declaration that
it iz made under penalties of perjury.

Tax treafies. Pay for dependent personal
services under some tax treaties is exempl from
U5, income tax only If both the employer and
the employee are treaty country residents and
the nonresident alien employee performs the
sefvicos while temporarily living in the United
States (usually for not more than 183 days).
Other treaties provide for exemphion from LS.
tax an pay for dependent parsonal services if the
employer is any foreign resident and the em-
ployee is a treaty country resident and the non-
resident alien employee performs the servicas
while temporarily in the United States.

Pay for teaching (Income Code 18). This
category is given a separate income coda num-
ber because some tax treaties provide at least
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partial exemption from withholding and from
5. tax. Pay for teaching means payments toa
nenresigent alien professor, teacher, or re-
searcher by a U5, university or other accredited
educational mstitulion for teaching or research
work at the institution.

Graduated rates. Graduated withholding of
income tax usually applies to all wages, salaries,
and cther pay for teaching and research paid by
a LS. educational institution during the period
the nonresident alien is teaching or performing
resgarch at the institution.

Social security and Medicare tax. A non-
resident alien temporarily in the United States
on an "F-1,7 "J-1,7 "M-1,7 or "Q-1" visa is not
subject to social security and Medicare taxes on
pay for services performed to carry out the pur-
pose for which the alien was admitted to the
United States. Social security and Medicare
taxes should not be withheld or paid on this
amaunt.

Example. A nonresident alien is issued a
viga to teach for a university. While in the Linited
States, he takes a part-time job working for a
chemical company. The wages earmed while
teaching at the university are exempt from social
security and Medicare taxes. The wages earmed
at the chemical company are subject 1o social
security and Medicare taxes.

If an alien is considered a resident alien, as
diseussed earliar, that pay is subject to social
security and Medicare taxes even though the
alien is still in one of the nonimmigrant statuses
mentioned above. This rula also applies to
FUTA {unemployment) taxes paid by the em-
ployer. Teachers, researchors, and other am-
ployees temporarily present in the United States
on other nonimmigrant visas or in refueges, or
asyles immigration status are fully liable for so-
clal security and Medicara taxes unless an ex-
emption applies from one of the totalization
agregments in force between the United States
and several other nations.

E The Social Security Administration
publishes the complete lexls and ex-
planatory pamphlets of the totalization

agreements, which are available by calling
1-B00-772-1213 or by visiting the Social Secur-
ity Administration web site at:

WIWW. socialsecurity. govinternational,

Tax treafies. Under most tax treaties, pay
for teaching or research is exempt from U3,
incame tax and from withholding for a specified
period of time when paid to a prolessar, teacher,
or researcher who was a resident of the treaty
country immediately prior to entry into the United
States and who is not a citizen of the United
States (see Table 2). The .5, educational insti-
tution paying the compensation must report the
amount of compensation pald each year which
is exempt from tax under a tax treaty on Form
1042-5. The employer should also report the
compensation in the state and local wages
blocks of Form W-2 if the wages are subject to
state and local taxes, or in the social security
and Medicare wages blocks of Form W-2 if the
wages are subject to social security and Medi-
care taxes.

Claimants must give you either Farm
W-SBEM or 8233, as applicable, to oblain these
treaty benefits,

Pay during studying and training (Income
Code 18). This category refers to pay (as
contrasted with remittances, allowances. or
other forms of scholarships or fellowship
grants—sea Scholarships and Fellowship
Grants, earlier) for personal sarvices perdormed
while a nonresident alien is temporanly in the
United States as a student, trainee, or appren-
tice, or while acquiring technical, professional,
or business expearience.

Graduated rates. Wages, salaries, or other
compensation paid to a nonresident alien stu-
dent, trainee, or apprentice for labor or personal
services performed in the United States are sub-
ject to graduated withholding.

Social security and Medicare tax. A non-
resident alien temporarily in the United States
an an “F-1.7 “J-1.7 "M-1." or “Q-1" wisa is notl
subject to social security and Medicare taxes on
pay for services performed to carry out the pur-
pose for which the alien was admitted to the
United States. Social security and Medicare
taxes should nol be withheld or paid on this
amaunt. This exemplion from social security and
Medicare taxes also applies to employment per-
formed under Curricular Practical Training and
Optional Practical Training, on or off campus, by
foreign students in "F-1,7 “J-1," "M-1.7 or "Q"
status as long as the employment is authorized
by the LS. Citizenship and Immigration Serny-
ices,

Example. A nonresident alien is admitted to
the United States to study surveying. As part of
her course, she apprenfices to a surveyor, She
also works part time at a restaurant to supple-
ment her income, The wages she eams as an
apprentice are not subject to social securnty and
Medicare taxes. The wages and tips she eamns
at the restaurant are subject to social security
and Medicare faxes.

If an alien is considered a resident alien, as
dizcussed earlier, that pay is subject to social
security and Medicare taxes even though the
alien is still in one of the nonimmigrant statuses
mantioned above. Thiz rule also applies to
FUTA (unemployment) taxes paid by the em-
ployer.

Any student who is enrolled and regularly
attending classes at a school may be exempt
from soclal security, Medicare, and FUTA taxes
on pay for serices perdormed for that school.
See Publication 15 (Clrcular E).

Tax treaties. Many tax treaties provide an
exemplion from LS. income tax and from with-
holding on compensation paid to nonresident
dlien students or trainees during fraining in the
United States for a limited periad. In addition,
some trealies provide an axemplion from tax
and withholding for compensation paid by the
LS. Government or its contractor to a nonrasi-
dent alien student or trainee wha is temporarily
present in the United States as a participantin a
program sponsored by the U.S. Gowvernment
(see Table 2). Howewver, a withholding agent
who is a W5, resident, a U.5. Government
agency, of its contractor must report the amount
of pay on Form 1042-5.

Claimants must give you either Form
W-BBEMN or 8233, as applicable, to obiain these
treaty benafitz.
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Artists and Athletes
(Income Code 20)

Because many fax treaties contain a pravision
for pay to artists and athletes, a separate cate-
gory is assigned these payments for withholding
purposes, This category includes payments
made for performances by public entertainers
(such as theater, motion picture, radia, or telavi-
sion artists, or musicians) or athletes.

Withholding rate. “You must withhold tax ata
30% rate on payments o artists and athlates for
servicas performed as independant contractors,
See Pay for independent personal senices, ear-
lier, far more information. You must withhold tax
at graduated rates on paymenis to artists and
athletes for services performed as emplovees.
Sea Fay lor dependen! personal services, ear-
ligr, for more information. Howeaver, in any situa-
tion where the nature of the relaticnship
between the payer of the incomea and the artist
or athleta is not ascertainable, you should with-
hold at a rate of 30%.

Central withholding agreament (CWA).
Maonresident alien entertainars and athletes who
perform or paricipate in events in the United
States can request a CWA for a lower rale of
withholding., A CWA is an agreement entered
into by the athlete or entertainer, a designated
withholding agent, and the IRS. Under no cir-
cumstances will a CWA reduce taxes withheld to
less than the anticipated amount of income tax
liabilivy.

Monresident alien entertainers or athletes re-
quasting a CWA must submit a written applica-
tion and appropriate attachments. Use Form
13930, Application for Cenfral Withholding
Agreement, and its instructions o apply for a
CWa,

The designated withholding agent must
agree 1o withhold income tax from payments
made to the nonresident alien, to pay over the
withheld tax to the IRS on the dates and in the
amaunts specified in the agreement, and fo
have the IRS apply the payments of withheld tax
to the withholding agent's Form 1042 account,
The designated withhalding agent will be re-
quired to file Form 1042 and Form 1042-5 for
each tax year in which income is paid to a
nonresident alien covered by the CWA. The
designated withholding agent will issue Form
1042-5 to each nonresident alien athlete and
entartainer afected by the agreement.

@ ted to the following address at least 45
days before the agreement is to take

effect. Exceptions will be considered on a case
by case basis.

Central Withholding Agreement Program

Intemnal Revenue Service

3651 5. Interregional Hwy. 35

Stop 3402 AUSC

Austin, TX 7874

A raquest for a CWA must be submit-

Tax treaties. Under many tax ireaties, com-
pensation paid to public entartainers or athlatas
for services perfarmed in the United States is
exempt from U5, income tax only when the
glien is present for a limited period of tima and
the pay Is within limits provided in the tax treaty
(see Table 2).

Employees and independent contractors
ray claim an axemption from withholding under
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a tax traaty by filing Form 8233, Often, however,
you will have to withhold at the statutory rates on
the total paymeants to the entertainer or athlete,
This is because the exemption may be based
upon factors that cannot be determined until
after the end of the year.

Other Income

Far the discussion of Income Codes 24, 25, and
26, see U5 Real Properfy Interest, later. For
the discussion af Incomea Code 27, see Publicly
Traded Partnarships, later.

Gambling winnings (Income Code 28). In
general, nonresident aliens are subject to NRA
withhalding at 30% on the gross proceeds from
gambling won in the United States if that income
is not effectively connected with a LS. trade or
business and is not exempled by treaty, The tax
withheld and winnings are reportable on Forms
1042 and 1042-5,

Mo tax is imposed on nonbusiness gambling
income a nonresident alien wins playing black-
jack, baccarat, craps, roulette, or big-6 wheel in
the United States. & Form W-8BEM is not re-
quirad to abtain the exemption from withhaoldirg,
but a Form W-BBEMN may be reguired for pur-
poses of Form 1089 reporting and backup with-
halding. Gambling income that is not subject to
MRA withholding is not subject 1o reporing on
Form 1042-5.

Monresident aliens are taxed at graduated
rates on net gambling income won in the U5,
that is effectively conneclad with a U.S. trade or
business.

Tax treaties. Gambling income of residents
(as defined by treaty) of the following foraign
countries is not taxable by the United States:
Austria, Belgium, Bulgaria, Czech Republic,
Denmark, Finland, France, Germany, Hungary,
lceland, lreland, Italy, Japan, Latvia, Lithuania,
Luxembourg, Metherlands, Russia, Slovak Re-
public, Slovenia, South Africa, Spain, Sweden,
Tunisia, Turkey, Ukraine, and the United King-
doemi.

Gambling income of residents of Malta is
taxed at 10%,

Claimants must give you a Form W-8BEM
(with a TIN) to claim treaty benefits on gambling
income that is not effectively connected with a
U.E. trade or business. See U5, Taxpayer lden-
lification Numbers, later, for when you can ac-
cept a Form W-8BEN without a TIM.

Transportation income. U.S. source gross
transportation income is generally not subject to
MRA withholding.

Transportation income is income from the
use of a vessel or aircraft, whether owned, hired,
or leased, or from the performance of services
directly related to the use of a vessel or aircraft,
U.5. source gross transportation income in-
cludes 50% of all transportation income from
transportation that either begins or ends in the
United States. For personal service incorme
other than income derived from, orin connection
with, a vessel, the use must be between the
United States and a U 5. possassion.

The recipient of LS. source gross transpor-
tation income must pay tax at the rate of 4%
unless the income is effectively connectad with
the conduct of a .5, trade or business, Il the
income is effectively connected with a U.S_ trade

of business, it Iz taxed on a net basis at a
graduated rate of tax.

Payments to certain expatriates. Ceriain
payments to nonresident aliens who are cov-
ered expatriates under section 877AIgH1) are
subject to NRA wilhhalding at 30%. In general,
nonresident aliens are covered expatriates if
they were L.5. citizens or long-term residents
whao renounced their citizenship or ceased to be
long-term residents for LS, fax purposes after
June 16, 2008, and satishied other tests for aver-
age annual net income tax and nat worth. For
more information on the definition of covered
expatriates, see the Instructions for Form 8854,

Eligible deferred compensafion items {In-
come Code 38). |ngeneral, you mustwithhokd
tax at a 30% rate on any payment of an eligible
defarrad compansation item. Tha amount sub-
ject 1o tax is the amount of the payment that
would have been included in the nonresident
glien's U5, gross income if he had continued to
be taxed as a .S, citizen or resident.

Distributions from a nongrantor trust (in-
come Code 38). |n general, you must withhold
tax at a 3% rate on any direct or indirect distri-
bution fram a nongrantor trust. The amount sub-
jectto tax is the pan of the distribution that would
have been included in the nonresident alien's
LLS. gross income if ha had continued to be
taxed as a LS. citizen or resident. If the nonrasi-
dent alien was not a beneficiary of the nongran-
tor trust on the day before he gave up his U5,
citizenship or long-term residence, you do not
have to withhold tax.

Guarantes of indebtedness (Income Code
41).  An amount paid to a foreign payee for the
provision of a guarantee of indebtedness issued
after September 27, 2010, may be subject to
MRA withholding. The amounts must be paid by
ana af the following:

1. A noncorparate LS. resident,
2. A domestic corparation, or

3. Any foreign person if the amount paid is
connected with effectively connected in-
come, or income that is treated as eifec-
tivaly connactad income,

An indirect payment Includes a payment by a
foreign bank to a foreign corporation for the
foreign corporation’s guarantee of indebtedness
owed to the forelgn bank by the forelgn corpora-
tion's domestic subsidiary, where the cost of the
guarantee fee is passed on to the domestic
subsidiary through additional interest charged
on the indebtedness.

Other income (Income Code 50). Use this
category to report LS. source FDAP income
that is not reportable under any of the aother
income categories. Examples of income that
may be reportable under this category are com-
rmissions, insurance proceeds, patronage distri-
buticns, prizes, and racing purses.

As discussed earlier under income Subject
fa NRA Withholding, every Kind of FOAP income
from U5, sources that is nol affectively con-
nected with a U.S. tfrade or business is subject to
MRA withholding unless the income is specifi-
cally exemnpt under the Coda or a tax treaty. You
generally must withhold at the 30% rate on this
income.
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Foreign Governments
and Certain Other
Foreign Organizations

Investment income earmed by a foreign govem-
mant Is mot included in the gross income of the
foreign government and is not subject to U.5.
withholding tax. Investment income means in-
come from investments in the United States in
stocks, bonds, of olher domestic securitias, fi-
nancial instruments held in the execution of gov-
emmental financial or monetary policy, and
interest on maney deposited by a foreign gov-
emment in banks in the United States. A foreign
govemment must pravide a Form W-BEXP ar, in
the case of a payment made outside the United
States to an offshore account, documentary evi-
dence to obtain this exemption. Investment in-
come paid to a foreign government is subject to
reporting on Form 1042-5.

The following types of income received by a
foreign government are subject to NRA with-
holding.

1. Income (including investment income) ra-
ceived from the conduct of a commercial
activity or from sources other than thase
stated above.

2. Income recelved from a controlled commaer-
cial entity (including gain from the dispasi-
tion af any interest in a controlled
commercial entity) and income recaived by
a controlled commercial enfity.

If the foreign governmant is a partnar in a
partnership carrying on a trade or business
im the United States, the effectively con-
nected incamea allocable to the foreign gov-
ernment is considered derived from a
controlled commercial activity and is subject
to withholding under section 1446,

3. Gain derived from the disposition of a LLS.
real propery interast, Withholding on thesea
gains is discussad later under U5, Raal
Properly Inferest,

A government of a US. possession is ex-
empt from LS. tax on all LS. source income.
This income is not subject to NRA withholding.
Thesa governments should use Form W-8EXP
to get this exemption.

International organizations. International or-
ganizations are exampt from US_ tax on all .S,
source income. This income is not subject to
withholding, Intermational organizations are not
required 1o provide a Form W-8 or documentary
evidence to receive the exemption if the name of
the payee is one that is designated as an inter-
nafional organization by executive arder.

Foreign tax-exempt organizatioms. A for-
eign arganization that is a tax exempt organiza-
tian under section 501{c) of the Internal
Revenue Code is not subject to a withholding tax
on amounts that are nat income includible under
section 512 of the Internal Revenus Code as
unrelated busingss taxable income. However, if
a foreign organization is a foreign private foun-
dation, it is subject 1o a 4% withholding tax on all
5. source investment income. For a foreign
tax-exempt organization to claim an exemption
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from withholding bacause of its tax exempt sta-
tus under section 5071 (c), or to claim withholding
at a 4% rate, it must provide you with a Form
W-BEXP, However, if a foreign organization is
claiming an exemption from withholding under
an income tax treaty, or the income is unrelated
business taxable income, the organization must
provide a Form W-8BEN or W-BECI. Income
paid to foreign tax-exempt organizations is sub-
jectia reporting on Form 1042-5. If the organiza-
tion is a partner in a partnership carrying on a
trade or business in the United States, the effec-
tively connected income allocable to the argani-
zation is subject to withholding under section
1448,

U.S. Taxpayer
Identification Numbers

Az the withholding agent, you generally must
request that the payee provide you with its U.3.
taxpayer idontification number (TIM). You must
include the payee’s TIMN on forms, statements,
and ather tax documenis. The payee's TIN may
be any of the fallowing.

* Anindividual may have a social security
number (SSM). If the individual does not
have and is eligible for an S5M, he or she
must use Form S3-5, Application for a So-
cial Security Card, to get an S5N. The
Social Securty Administration will tell the
individual If he or she is eligible to gat an
SEM.

= An individual may have an IRS individual
taxpayer identification number (ITIM). f
the individual does not have and is not
aligible for an S3M, he or she must apply
for an ITIN by using Form W-7.

* Any person other than an individual, and
any individual wha is an employer or who
is engaged ina L5, trade or business as
a =ole proprietor, must have an employer
identification number (EIN). Use Form
S5-4to get an EIM,

A TIMN must be on a withholding certificate i
the baneficial owner is claiming any of the fol-
lowing.

» Tax treaty benefits (see Exceptions to TIN

reguirament, later).

#* |[ncomae is effectively connected with a
UL.S. trade or business.

# Exemption for certain annuities (see Pan-
sions, Annuithes, and Alimony, earlier).

# Exemption based on exempt arganization
or private foundation status.

In addiion, a TIN must ba on a withholding
cerificate from a person claiming to be any of
the fallawing.

# Qualified intermediany.

Withhelding foreign partnership.

-

Withholding foreign trust.
* Exempl organization.

# LS. branch of a foreign person treated as
a U.S. person [see section
1.1441-1(b)2}Hiv) of the regulations).

* LS. person.

Exceptions to TIN requirement. A foraign
person does not have to provide a LS. TIN to
claim a reduced rate of withholding under a tax
treaty if tha requirements for the following ex-
ceptions are met.

# |ncome from marketable securities (dis-
cussed earlier under Form V-88EN).

#* Lnexpacted paymeant to an individual {dis-
cussad next).

Unexpected payment. A Form W-SBEMN or
a Form 8233 provided by a nonresident alien to
get treaty benefits does not need a LS, TIN if
you, the withholding agent, mael all the following
requirements.

* ‘You are an acceptance agent.

= You can request an ITIM for a payee on an
expedited basis.

* ‘You are required to make an unexpected
payrment 1o the nonrasident alien.

= You cannot get the ITIN because the IRS
is not izsuing ITIN: at the time you make
the payment or al any earlier time aftar
you know you have to make the payment.

= You cannot reasonably delay making the
unexpected payment.

= You submit a completed Form W-7 far the
payee, with a cedification that yau hava
reviewed the required documentation and
have no actual knowledge or reason to
know that the documentation is not com-
plete or accurate, to the IRS during the
first business day after you made the pay-
meant.

An acceptance agent is a person who, under a
written agreament with the IRS, ks authorized o
assist alien individuals and other foreign per-
sons get ITINS or EINs. Far information on the
application procedures for becoming an accept-
ance agent, see Rev. Proc, 2006-10, 2006-2
[.R.B. 293, available al www.irs.gowirh/
2006-02_IRB/ar13.htmi.

A payment is unexpectad if you or the benefi-
cial owner could not have reascnably antici-
pated the payment during a fime when an ITIM
could be cbtained. This could be due 1o the
nature of the payment or the circumstances in
which the payment is made, A payment is not
considered unexpected solely because the
amount of the payment is not fixed.

Example. Mary, a citizen and resident of
Ireland, visits the United States and wins £5 000
playing a slot machine in a casino. Under the
treaty with Ireland, the winnings are not subject
to LS. tax. Mary claims the treaty benefits by
providing & Form W-8BEN to the casing upon
winning at the slot machine. Howewver, she does
not have an ITIN. The casino is an acceptance
agent that can request an ITIN on an expedited
basis.

Situation 1. Assume that Mary won the
manay on Sunday. Since the IRS does not issue
ITINg on Sunday, tha casino can pay 25,000 to
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Mary without withholding U.S. tax. The casing
must, on the following Monday, fax a completed
Form W-7 for Mary, including the required cerifi-
cation, to the IRS for an expedited ITIN.

Situation 2. Assume that Mary won the
money on Monday, To pay the winnings without
withholding ULS. tax, the casino must apply for
and get an ITIMN for Mary because an expedited
ITIN is available from the IRS at the time of the
payment.

Depositing
Withheld Taxes

This section discusses the rules for depositing
income tax withheld on FOAP income, The de-
posit rules discussed here do not apply to the
following items.

= Taxes on pay subject to graduated with-
halding as discussed earlier. (See Form
941 for the deposit rules.)

# Tax withheld on pensicns and annuities
subject to graduated withholding or the
10% tax on nonpenodic distributions. (Ses
Form 945 for the deposit rules.)

# Tax withheld on a foreign partner’s share
of effectively connected income of a part-
narship. Sea Parnarship Withholding an
Effactively Connected Incamae, later.

#* Tax withheld on disposiions of LS. real
property interests by foreign persons, See
LS. Real Prapery Interasl, later,

* Taxes on household employee. See
Schedule H (Form 1040), Household Em-
ployment Taxes, to report social security
and Medicare taxes, and any income tax
withheld, on wages paid to a nonresident
alien household employee.

When Deposits
Are Required

A deposit required for any period occurring in
one calendar year must be made separately
from a deposit for any perod occurring in an-
othar calendar year. A deposit of this tax must
be made saparately from a deposit of any othar
type of tax.

The amount of tax you are requirad to with-
hold determines the fraguency of yvour deposits.
The following rules show how often deposits
must be madea.

1. If at tha end of a calendar year tha total
amount of undeposited taxes is less than
3200, you may either pay the taxes with
your Form 1042 or deposit the entire
amaount by March 15 of the following calen-
dar year.

2. If at the end of any month the total amount
of undepaosited taxes is $200 or mora but
less than 52,000, you must deposit the
taxes within 15 days after the end of the
manth. If the 15th day is a Saturday, Sun-
day, or kegal holiday in the District of Co-
lumbia, you must deposit the taxes by the
next day that is not a Saturday, Sunday, or
legal holiday in the District of Columbia. If

Publication 515 (2011)

you made a deposit of $2,000 or more
during the month (except December)
under rule 3 below, carry over any end of
the month balance of less than $2,000 to
the next manth. If you made a deposit of
%2 000 or more during December, any end
of December balance of less than $2,000
shiould be remitted with your Form 1042 by
March 15 of the following year.

3. If at the end of any quarter-manthly period
the total amount of undeposited taxes is
22 000 oF more, you must deposit the
taxes within 3 business days after the end
of the quarter-monthly pericd. (A quar-
ter-mantihly period ends on the 7ih, 15th,
22nd, and last day of the month.) In figur-
Ing business days, exclude Saturdays,
Sundays, and legal holidays.

Special rule for 2071. Motice 2010-87,

2010-52 |.A.B. 208, available at www.irs. gowinh’

2010-52_IRB/ar12.html, provides that the IRS
will not assert penalties for deposits due during
calendar year 2011 that ane untimely only be-
cause you relied on a statewide legal holiday
rather than a legal holiday in the District of Co-
lurmbia.

Tax on substitute dividend payments. If you
made substitute dividend payments after Sep-
tember 13, 2010, you do not need to deposit the
tax relating to such payments until January 31,
2011. Sea Notice 2010-46.

Electronic deposit requirement. Beginning
January 1, 2011, you must deposit all withhekd
taxes by electronic funds transfer. Farms 8108
and 8102-B, Federal Tax Deposit Coupon, can-
not be used after December 31, 2010. Gener-
ally, electronic funds ransfers are made using
the Electronic Federal Tax Payment System
(EFTPS). ¥ you do not want to use EFTPS, you
can arrangea for your tax professional, financial
institution, or other trusted third party to make
deposits on your behali. Alsa, you may arrange
for your financial institulion to initiate a
same-day wire payment cn your behalf. EFTPS
is a free service provided by the Department of
Treasury, Services provided by your lax profes-
sional, financial institution, or other third pary
may have a fee, For more information about
EFTPS or to enmll in EFTPS, visit www.efips,
gov or call 1-800-355-4477. Additional informa-
tien about EFTPS is also available in Publication
966, The Sacure Way to Pay Your Federal

Taxes.

@ quest an EIN will aufomatically be en-
rafled in EFTPS. They will recolve

infarmation on how fo activate their account.

Qualifiad business taxpayers that re-

Note. Al payments should be stated in U.S.
dollars and should be made in U.S. dollars.

Penalty for failure to make deposits on time.
I you fail to make a required deposit within the
time prescribed, a penalty is imposed on the
underpayment (the excess of the required de-
posit aver any actual timely deposit far a pariod).
You can aveid the penalty if you can show that
the failure fo deposit was for reasonable cause
and not because of willlul naglect. Alsa, the IRS
may waive the penalty if certain reguirements
are met,

Depositing on time. For deposits made by
EFTPS to be on time, you must initiate the de-
posit by & | Eastern time the day before the
date the deposit is due. If you use a third party to
make deposits on your behalf, they may have
different cutoff times.

Penalty rate. |f the deposit is:

= 1 ta 5 days late, the penalty is 2% of the
underpayment,

= §ta 15 days late, the penalty is 5%, or
* 16 or more days late, the penally is 10%.

However, if the deposit is not made within 10
days after the IRS issues the first nofice de-
manding payment, the penally is 15%.

If you owa a panalty for failing to deposit tax
for more than one deposit pericd, and you make
a deposit, your deposit s applied to the most
recent period to which the deposit relates unless
you designate the deposit period or periods to
which your deposit is to be applied. You can
make this designaticn only during a 90 day pe-
ricd that begins an the date of the penalty notice.
The notice contains instructions on how to make
this designation,

Adjustment for
Overwithholding

What to do if you overwithheld tax depends on
whean you discover the overwithhalding.

Overwithholding discovered by March 15 of
following calendar year. |f you discover that
you overwithheld tax by March 15 of the follow-
ing calendar year, you may use the undeposited
amount of tax to make any necessary adjust-
mants batween you and the recipient of the
income. However, if the undeposited amount is
not encugh to make any adjustments, or if you
discover the overwithholding after the entire
amount of tax has been deposited, you can use
either the reimbursement or the set-off proce-
dure to adjust the ovenwithhalding.

If March 15 is a Safurday, Sunday, ar
@ legal holiday, the next business day is
the final date for these actions.
Reimbursement procedure. Under the re-
imbursement procedure, yvou repay the benefi-
cial owner or payee the amount cverwithhekd,
You use your own funds for this repayment. You
must make the repayment by March 15 of the
year after the calendar year in which the amount
was overwithheld. For example, if you
overwithhold tax in 2011, you must repay the
benaficial owner by March 15, 2012, You must
keep a receipt showing the date and amount of
the repayment and provide a copy aof the recaipt
to the beneficial owner.

You may reimburse yourself by reducing any
subsequent deposits you make before the end
of the year after the calendar year in which the
amaunt was ovanwithheald. The reduction cannat
be more than the amount you actually repaid.

If you will reduce a deposit due in that later
year, you must show the total tax withheld and
the amaunt actually repaid on a timely filad {not
including extensions) Farm 1042-5 for the cal-
endar year in which the amount was
overwithheld. You must state on a timely filed
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(not including extensions) Form 1042 that you
are claiming a credit.

Example. James Smith is a resident of the
United Kingdom. In December 2011, domestic
corparation M paid a dividend of 5100 to Jamas,
at which time M withheld $30 and paid the bal-
anee of 570 to him. In February 2012, Jameos
gave M a valid Form W-8BEN. He advises M
that under the income tax convention with the
United Kingdom, only $15 should have been
withheld from the dividend and requests repay-
ment of the $15 averwithheld. Althaugh M Cor-
poration had already deposited the 530, the
corparation repaid James 515 before the end of
February.

During 2011, M made no other payments
from which tax had to be withheld. Cn its timely
filed 2011 Form 1042, M reports 315 as its total
tax liability and $30 as its total deposits. M re-
quests that the 515 overpayment be credited to
its 2012 Farm 1042 rather than refunded.

The Farm 1042-5 that M files for the dividend
paid to James in 2011 must show a tax withhelkd
of $30 in boxes 7 and 9 and $15 as an amount
repaid in bax 10,

In Jung 2012, M made payments from which
it withheld tax of S200. On July 15, 2012, M
depasited S$185, that s, $200 less the $15 cradi
claimed on its Form 1042 for 201 1. M timely filed
its Form 1042 for 2012, showing tax liability of
§200, $185 deposited, and $15 credit from
2011.

Set-off procedure. Under the set-off proce-
dure, you repay the beneficial owner or payee
the amount ovarwithheld by reducing the
amount you would have been required 1o with-
hold on later payments you make to that person.
Thesa later payments must be made befare the
aarlier of:

=+ The date you actually file Form 1042-3 for
the calendar year in which the amount
was overwithheld, ar

=+ March 15 of the year after the calendar
year in which the amount was
aoverwithheld.

On Form 1042 and Form 1042-5 for the calen-
dar year in which the amount was overwithhald,
show the reduced amount as the amount re-
quired o be withheld.

Overwithholding discovered at a later date.
I you discover after March 15 of the fallewing
calendar year that you overwithheld tax for the
prior year, do not adjust the amount of tax re-
ported on Forms 1042-5 (and Form 1042} ar on
any deposit or payment for that prior year. Do
not repay the beneficial owner or payee the
amaunt overwithheld.

In this situation, the recipient will have o file
a LS, income tax return (Form 1040MR, Form
1MONR-EZ, ar Form 1120-F) or, if & tax refurn
has already been filed, a claim for refund (Form
1040X or amended Form 1120-F) to recover the
amount overwithheld.

Returns Required

Every withholding agent, whether LS. or for-
eign, must file Forms 1042 and 1042-5 to report
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payments of amounts subject to NRA withhold-
ing unless an exception applies. Do not use
Forms 1042 and 1042-5 to repor fax withhald
on the following:

» Wages, salaries, or othar compensation
reported on Form W-2 (see Wages Faid fo
Employess — Graduated Withholding, ear-
lier, under Pay for Parsonal Sarvices Par-
formed:

= Any portion of a U.S. or forgign pariner-
ship's (olher than a publicly traded part-
nershipy effectively connected taxable
income allocable to a foreign partner (see
Farinarship Withholding on Effactivaly
Connected Income, later);

# Dispositions of .S, real propery interests
by forgign persons (see U5, Real Prop-
erly interast, later);

+ Penszions, annuities, and cortain other de-
ferred income reported on Form 1029; and

= |ncome, social security, and Medicare
taxes on wages paid to a household em-
ployee reported on Schedule H (Form
1040).

Forms 1042 and 1042-5 mus! be filed
by March 15 of the year following the
calendar year in which the income sub-
ject to reporting was paid. If March 15 falls on a
Saturday, Sunday, or legal holiday, the due date
is the next business day,

Form 1042. Every U5, and foreign withhold-
ing agent that is required to file a Form 1042.5
also must file an annueal retum on Form 1042,
You must file Form 1042 even il you weare not
reguired to withhold any incomea tax,

You must file Form 1042 with the:

@D den Service Center

. Box 409101
Ogden, UT 84405

Form 1042-S. Ewvery .S, and foreign with-
holding agent must file a Form 1042-5 for
amounts subjact to NARA withholding unless an
exception applies. The form can be filed elec-
tronically or on paper. A separate Form 1042-5
is required for each reciplent of income to whom
you made payments during the preceding calen-
dar year regardless of whethar you withhald or
were required to withhold tax. You must use a
separate Form 1042-5 for each type of income
that you paid to the same recipient. See Slafe-
mants fo reciplents, later.

You must furnish a Form 1042-5 for each
recipient even if you did not withhold tax be-
cause you repaid the tax withheld to the recigi-
ent or because the income payment was exempt
from tax under the Internal Revenue Code or
under a U.5. income tax treaty.

You must get prior annual approval to use a
substitute Form 1042-5 unless it meels the re-
quirements listed in Publication 1179, General
Rules and Specifications for Substitute Forms
1086, 1098, 1099, 5488, W-2G, and 1042-5.
Get Publication 1179 for more information.

Jolnt owners.  |f all the owners provide doc-
umentation that permits them to receive the
same raduced rate of withholding (for example,
undar an income tax treaty), you should apply

the reduced rate of withholding. You are re-
quired, however, to report the payment on cne
Form 1042-5 to the person whose status you
rely upon to determine the withholding rate, If,
howevar, any ane of the awners requests its
own Form 1042-5, you must fumish Form
1042-5 to the person who requests it. If more
than one Form 1042-5 is issued for a single
payment, the total amount paid and tax withhekd
reported an all Forms 1042-5 cannot exceed the
total amounts paid to joint owners.

Elsctronle reporting. Withholding agents
or their agents generally must file electronically
if required to file 250 or mare Forms 1042-5 with
the IRS. You are encouraged fo file electroni-
cally even if you are not required to.

A completed Form 4419, Application for Fil-
ing Informaticn Returns Electronically (FIRE}),
should be filed at least 30 days befare the due
date of the return. Retums may not be filed
electronically until the application has been ap-
proved by the IRS.

For nformation and instructions on filing
Forms 1042-5 electronically, get Publication
1187, Specifications for Filing Form 1042-5
Foreign Person's LS. Source Income Subject
to Withholding, Electronically. If vou file elec-
tronically, you will use the Filing Information Re-
turns Electronically (FIRE) system. You gel to
the system through the Internat at fireirs.gov.

Form 1042-T. If Form 1042-5 is filed on paper,
it must be filed with Form 1042-T. ¥ou may need
to fike more than one Form 1042-T. Sea the
instructions for that form for more information.

Deposit interest paid to alien individuals who
are resldents of Canada. If you pay deposit
interest of $10 or more o a nonresident alien
individual who resides in Canada and is not a
LLS. ciizen, you may have to repor it an Form
1042-5. This reporting reguirement generally
applies to interest that (a) is on a deposit main-
tained at a bank’s office in the United States,
and (b) is not effectively connected with a trade
ar business within the Unitad States. However,
this reporting requirement doas not apply o in-
terest paid on certain bearer certificates of de-
posit as described in section 1.6042-8{b) of the
regulations if you pay that interest outside the
United States.

Determining residency. You delerming
whether a payee is a Canadian resident based
on the permanent residence address required to
be provided on the Form W-BBEM. If you have
actual knowledge that the payee is a U.5. per-
son, you must report the payment on Form
10939-INT.

Statements to recipients. You must furnish a
staterment to each racipiant for whom you are
filing a Form 1042-5 by the due date for filing
Forms 1042 and 1042-5 with the IRS. You may
use a copy of the official Form 1042-5 for this
purpose. Or, you may provide recipients with the
information together with, ar on, other (commer-
cial) statements or natices. Thase stalemanis
rust clearly identify the type of income (as de-
scribed on the official form), the amount of fax
wilhheld, the withhalding rate (including 00.00 il
exemnpt)., and the country involved. You may
include more than one type of income on the
copies of the Form 1042-5 that you provide o
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the recipient of the income. You may not, how-
ever, includa more than one income ling on the
copy of the form filed with the IRS.

Extension of time to file. You can get an
autormatic 6-month extension of time to file Form
1042 by filing Form 7004, Application for Auto-
matic Extension of Time To File Cerlain Busi-
ness Income Tax, Information, and Other
Retwrns. File Form 7004 on or before the due
data af Form 1042, Farm 7004 doas nol extend
the time for payment of tax.

Substitute dividend payments.  If you made
substitute dividend payments after September
14, 2010, and before January 1, 2011, you have
an automatic six-month axtension to file the
Faorm 1042-5 reporting tax on those payments,
In this caze, you must do ane of the following.

1. File Form 7004 to request an extension of
tirme to file Form 1042,

2. File Farm 1042 by March 15, 2011, and
attach all Forms 1042-5 that do not include
substitute dividend payments and file an
amendad Farm 1042 to include all Farms
1042-5 that do include substitute dividend
payments. See Amanded Returns in the
Instructions for Form 1042,

The avtomalic and any approved addi-
tional request enly extend the due date
for filing the returns with the IRS. It
does not extend the due dafe for furnishing
statemants to recipiants.

You can get an automatic 30-day extension
of time to file Form 1042-5 by filing Form 88049,
Application for Extension of Tima Ta File Infor-
mation Returns. You should request an exten-
Si0n as s00n as you are aware that an extension
is necessary, but no latar than the due date for
filing Farm 1042-5, You may request one addi-
tional extension of 30 days by submitting a sec-
ond Form BA0D before the end of the first
extension penod, Requests for an additional ex-
tension are not automatically granted. Approval
or denial is bazed on administrative critena and
guidelines, The IRS will send you a letter of
explanation approving or denying your request

for an additional extension.
to file for more than 10 withholding
QL] agents or 10 or mare payers, you must

submit the axtension regueast electromcally.

You may request an extension of time to
provide the statements o reciplents by sending
a letter to Internal Revenue Service; Information
Returns Branch; Atin: Extension of Time Coordi-
nator; 240 Murall Drive, Mail Stop 4380; Kear-
neysville, WY 25430, The letter must include (a)
wour name, (&) your TIM, {c) your address, (d)
type of retum, (e} a statemnent that your exten-
sion reguest is for providing statements 1o recipi-
ents, (f) reason for delay, and (g) the signature
of the payer ar autharized agent. Your requast
must be postmarked by the date on which the
statements are due to the recipients. If your
reguest for an extension is approved, gonarally
you will be granted a maximum of 30 extra days
to furnish the recipient statements. See Publica-
ticn 1187,

CAUTIOR

If you are reguesting extensions of ime
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If you are requasting extensions of time
to file for recipients of 10 or more with-
hoiding agents, you must submit the
exlansion requests alectranically. See Publica-
tign 1187, Part D, section 4, for more informa-
g,

CAUTIIN

Penalties. The penalty for not filing Farm 1042
when due (including extensions) is usually 5% of
the unpaid tax for each month or part of a month
the return is lale, bul not more than 25% of the
unpaid tax.

A penalty may be imposed for failure to file
Form 1042-5 when due {including extansions)
or for failure to provide complete and correct
information. The amount of the penalty depends
on when you file a correct Farm 1042-5. The
penalty for each Form 1042-5 is:

= 530 if you file a comect form within 30
days, with a maximum penalty of
$250,000 per year (575,000 for a small
business);

= S0 if you file after 30 days but by August
1, with a maximum panalty of $500,000
{200,000 for a small business): of

® 5100 if you file after Awgust 1 or do not file
a correct form, with a maximum penalty of
$1,500,000 per year (500,000 for a small
business).

A small business is a business that has aver-
age annual gross receipts of $5 million or less
far the mast recent 3 tax years {or for the perod
of ils existence, if shorler) ending before the
calendar year in which the Forms 1042-5 are
due.

A penalty may be imposed for failure to pro-
vide Form 1042-5 to the recipient when due
(inzluding extensions) or for failing to provide
complete and correct information. The amount
of the penalty depends on when you provide the
correct Form 1042-5. The penalty for each Form
1042-5 is:

* 530 if you provide the correct Form
1042-5 within 30 days, with a maximum
penalty of $250,000 per year (75,000 far
a small business);

= 560 if you provide the correct Form
1042-5 after 30 days but by August 1, with
a maximum penalty of $500,000 par year
(H200,000 for a small business); or

® 5100 if you provide the correct Fomm
1042-5 after August 1, with & maximum
panalty of $1,500,000 per year ($500,000
for a small business).

Excepltion. MNo penalty Iz imposed if you
meet all the following reguirements.

1. You provided a Form 1042-3 to a recipient
on time, but it was incorract or incomplete,

2. You provide a correct Farm 1042-5 1o the
reciplent by August 1.

3. The number of incorrect of incomplate
Form(s) 1042-5 is not more than the
greater of 10 ar 5% of the total forms you
had to file during the calendar year.

If you intentionally disregard the requirement
ta file Farm 1042-3 when due, to provide Form
1042-5 1o the recipient when due, or 1o raport
cormect information, the penalty ks the groater of

5250 or 10% of the total amount of the items that
must be repored, with no maximum penalty.

Fallure to file electronically. If you are re-
quired to file Form 1042-5 electronically but you
fail to do =0, and you do not have an approved
walver, you may be subject to a penalty of 550
per form unless you show reasonable cause,
The penalty applies separataly 1o original and
ameanded returns,

Partnership
Withholding on
Effectively Connected
Income

Under section 1446, a partnership (foreign or
domastic) that has income effactivaly connected
with a LS, trade or business (or ncome ireated
as effectively connected) must pay a withholding
tax on the effectively connected taxable income
that is allocable to its forgign partinars. A publicly
traded partnership must withhold tax on actual
distributions of effectively connected income.
See Publicly Traded Partnarships, later,

Thiz withholding tax does not apply to in-
come that is not effectively connected with the
partnership's LL.5. trade or business. That in-
come is subject to NRA withholding tax, as dis-
cussed earlier in this publication,

Who Must Withhold

The partnarship, or a withholding agent far the
partnership, must pay the withholding tax. A
partnership that must pay the withholding tax but
fails to do so may be liable for the payment of the
tax and any penalties and interest.

The partnership must defermine whether a
partner is a fareign pariner. A fareign pariner
can be a nonrasident alien individual, foraign
corporation, foreign partnarship, foreign estate
of frust, forelgn tax-exempt organization, or for-
eign governmant.

U.5. partner. A pariner that iz a U.S. person
should provide Form W-9 to the parinership.

A partnership may rely on a parner's certifi-
cation of nonforeign status and assume that a
partner is not a foreign partner unless the form:

# Does not give the partners name, LS.
taxpayer identification number, and ad-
dress, or

* |z not signed under penalties of perjury
and dated.

The parnarship must keep the certification for
as long as it may be ralevant to the partnership's
liability for saction 1446 fax,

The partnership may not raly on the cerifica-
tion if It has actual knowledge or has reason to
know that any information on the form is incor-
rect or unreliable.

If & partnership does not receive a Form W-9
{or similar documentation) the parinership must
presume that the partner is a foreign persan.
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Foreign Partner

A partner that is a fareign person should provide
the appropriate Form W-8 (as shown in Chart D)
to the partnership.

Partners who have otherwise provided Form
W-8 to a parinership for purposes of section
1441 or 1442, as discussed earlier, can use the
same form for purposes of section 1446 if they
meet the requirements discussed earier under
Documentation, Howeaver, a hraign simple trust
that has provided documentation for its benefi-
ciaries for purposes of section 1441 must pro-
vide a Form W-8 on its own behall for purposas
of section 1446,

The partnership may not rely on the cerifica-
tizn if it has actual knowledge or has reason to
know that any information on the form is incor-
rect or unreliable.

The partnership must keap the cedification
for as long as it may be ralevant to the partner-
ship's liability for section 1446 tax.

Chart D. Documentation for
Foreign Partners*

THEN provide to the
IF you are a: partnership Form:
Monresident alien W-BBEN
Foreign corporation | W-8BEN
Fareign parinership | W-8IMY
Foreign government | W-BEXP
Fareign grantor
trust™ Wi-8IMY
Certain foreign trust
or foreign estate W-8BEN
Fareign tax-exempt
organization
{including a private
foundation) W-8EXF
Mominee W-B used by
beneficial owner
* A parinership may substibute its own form for the
official wersion of Form W-8 to ascartain the identity
ol its pariners.
A domestic grantor trust maust provide a
staternent as shown in Regulations section
1. 1446-1[cH2)IIWE) and documentalion lor its
gramnr.

Amount of Withholding Tax

The amount a parnership must withhold is
based on its effectively connected taxable in-
come that is allocable to its foreign partners for
the parinership's tax year. However, see Fub-
licly Traded Parfnerships, latar.

Reduction of withholding. The foreign part-
ner's share of the parnership's gross effectively
connected incomea is reduced by;

* The pariner's share of parnership deduc-
tions connectad to that income for the
year.

#» The partner's tax treaty benefits related to
that income (sea Chan D for documenta-
tion).

Page 32

Tha partnership may reduce the foreign part-
ner's share of partnership gross effectively con-
nected income by:

1. State and local income taxes the partner-
ship withholds and pays on behalf of the
partner on current year effectively con-
nected taxable income allocatad o the
partner,

2. The foreign pariner’'s partner-level deduc-
tions and losses that the partner cerifies to
the partnership as:

a. Carried forward from a prior year,

b. Properly allocatad to gross effectively
connected income of the partner's trade
or business in the Linited States, and

c. Reascnably expacted to be available
and claimead on the partner's U.S. in-
come tax retum.

To certify the deductions and losses, a part-
ner must submit to the partnership Form
8804-C, Cartificate of Partnar-Lavel ltems to Re-
duce Section 1448 Withholding.

It the partner's investment in the partnership
is the only activity producing effectively con-
nected income and the section 1446 tax is less
than 1,000, no withholding is required. The
partner must provide Form B804-C to the part-
nership to receive the exemption from withhold-
ing.

A toreign partner may submit a Form 8804-C
to a partnership at any time during the partner-
ship's year and prior to the partnership's filing of
its Farm 8804, An updated ceartificate is reguired
when the facts or representations made in the
onginal certificate have changed or a status re-
port is reguired.

For more information, see the Instructions for
Form 8804-C,

Tax rate. The withholding tax rate on a part-
ner's share of effectively connected income is
35%. However, the partnership may withhold at
the highest rate applicable to & particular type of
income allacated to a noncorporate pariner pro-
vided the partnership received the appropriate
documentation, See Regulations section
1. 1446-3(a) [ 2) ().

Instaliment payments. A parinership must
make installment payments of withholding tax
on its foreign partners' share of effectively con-
nected faxable income whethar or not distribu-
tions are made during the parnarship’s tax year.
The amount of a partnership’s installment pay-
ment is the sum of the installment payments for
each of its foreign partners. The amaunt of each
installment payment can be figured by wsing
Form 8804-W.

Date payments are due. Payments of
withholding tax must be made during
the partnership's tax year in which the
effectivaly connected taxable income is derived.
A partnership must pay the IRS a portion of the
annual withholding tax for its foreign partners by
the 1510 day of the 4th, Gth, Sth, and 12th
manths of its tax year for U.S. income tax pur-
poses. Any additional amounts due are to be
paid with Form 8804, the annual parinership
withholding tax return, dizgcussad latar.

A foreign partner's share of withholding tax
paid by a parinership is treated as distributed to
the partner on the earliest of:

* The day on which the tax was paid by the
partnerzhip,

= The last day of the partnership’s tax year
fior which the tax was paid, ar

# The last day on which the partner owned
an interest in the partnarship during that
year.

The amount treated as distributed to the pariner
is generally treated as an advance or draw
under Reqgulations saction 1.731=1{@)1}il) to
the extent of the partners share of income for
the partnership year,

Motification to partners. Genorally, a par-
nership must notify each foreign partner of the
tax withheld on its bahalf within 10 days of the
instaliment payment date. No particular form iz
required for this notification. For more informa-
tion an the substance of the notiication and
excaplions, see Regulations section
1.1448-3(0d)( 1)00).

Real property gains. If a domestic partner-
ship disposes of a .5, real properly interest, the
gain is freated as effectively connected income
and the parnership or withholding agent must
withhold following the rules discussed here. A
domastic parinership's compliance with thase
rules satisfies the requirements for withholding
on the disposition of U.3, real property interests
[discussed later).

It & foreign parnership disposes of a U5,
propery interast, while the gain also is treated
as effectively connected income, the transferee
must withhold under section 1445(a). Tha lor-
eign partnership may credit the amount withhealkd
under section 1445(a) that is allocable to foreign
partners against its section 1446 fax liability.

Reporting and Paying the Tax

Three forms are required for reporting and pay-
ing aver tax withheld on effectively connected
income allocable to foreign partners. This does
not apply to publicly traded parinerships, dis-
cussed later.

Form 8804, Annual Return for Partnership
Withholding Tax (Section 1446). The with-
holding tax liability of the parfnership for its tax
year is reported on Form 8804, Form 8804 is
also & transmittal form for Forms 8805,

Any additional withholding tax owed for the
partnership's tax vear is paid (in U.S. currency)
with Form BBO4. A Form 8805 for each foraign
partner must be attached to Form 8804, whether
ar not any withholding tax was paid.

File Farm 8804 by the 15th day of the
4th month after the close of the part-
nership’s tax year. However, a partner-
ship that keeps its books and records outside
the United States and Puerte Rico has until the
154h day of the 6th month after the close of the
partnership's tax year o file. If you need more
time to file Form 8804, yvou may file Form 7004
to request an automatic S-month extension of
tirme ta file. Form 7004 doas not extand the time
to pay the tax.
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Form BB0S, Foreign Partner's Information
Statement of Section 1446 Withhelding Tax.
Form 8805 is used to show the amount of effec-
tively connected taxable income and any with-
holding tax payments allocable to a foraign
partner for the partnership's tax year. At the end
ofthe partnership's tax year, Form 8805 must be
sent to each foreign pariner an whose bahalf
section 1446 tax was withheld or whose Form
8804-C the parnership considered, whether or
not any withholding tax is paid. It must be deliv-
ered 1o the foraign parner by the due date of the
partnership return (including extensions), A
copy of Form 8805 for each loraign partner also
must be attached 1o Form 8804 when it is filed.
Also attach the most recent Form 8804-C, dis-
cussed earlier, to the Form 8805 filed for the
partnership's tax year in which the Form 8804-C
was considerad.

A copy of Form 8805 must be attachead to the
foreign partner's U.S. income tax return to take a
credit on its Form 1040MR or Form 1120-F.

Form 8813, Partnership Withholding Tax
Payment Voucher (Section 1446}). This form
is usad o make payments of withheld tax to the
United States Treasury. Payments must be
madea in LS. currency by the payment dates
(sea Date payments are due, earlier). See the
Instructicns for Form 8804-C for when you must
attach a copy of that form to Farm 8813,

Penalties. A penalty may be imposad for fail-
ure to file Form 8804 when due (including exten-
sions). It is the same as the penalty for not filing
Form 1042, discussed earlier under Refurms He-
quired.

A penalty may be imposed for failure to file
Form 8805 when due (including extensions) or
for failure to provide complete and correct infor-
mation, The amount of the penalty depends on
whan you file a coract Form BEOS. The penally
for each Form 8805 is:

= £30 if you file a comect form within 30
days, with a maximum penalty of
$250,000 per year (575,000 for a small
business); or

& 5100 if you file after 30 days or do naot file
a correct form, with a maximum penalty of
$1,500,000 per year (5500,000 for a small
business).

A small business is a business that has aver-
age annual gross receipts of $5 million or less
for the most recent 3 tax years (or for the penod
of its existence, if shorter) ending before the
calendar year in which the Forms 8805 are due.

It yau fail to provide a complata and corract
Form 8805 to each partner when due (including
extensions), a penalty may be imposed. The
amount of the penalty depends on when you
provide the comrect Form 8805. The penalty for
each Form 8805 is:

# 330 if you provide the correct Form 8805
within 30 days, with a maximum penalty of
$250.000 per year (575,000 for a small
business),

# 560 if you provide the correct Form 8805
after 30 days but by August 1, with a maxi-
mum penalty of $500.000 ($200.000 for a
small business), or

* 5100 if you provide the correct Form 8805
after August 1, with a maximum penalty of
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$1,500,000 per year (5500,000 for a small
business).

Exception. Mo penalty is imposed if you
meeat all the following requiremeants.,

1. You provided a Form 8805 to a recipient
on time, but it was incorrect or incomplete,

2. You provide a correct Form 8805 to the
recipient by August 1.

3. The number of incorrect or incomplete
Form(s) 8805 is not more than the greater
of 10 or 5% of the total forms you had to
file during the calendar year.

If you intentionally disregard the requirement
to file Form 8805 when due, 1o provide Form
BBOS to the recipient when due, or 1o raport
corect information, the penalty for each Form
BBOS (or statement to recipient) is the greatar of
5250 or 10% of the total amount of the itams that
must be reported, with no maximum penalty.

Identification mumbers. A partnership that
has not been assignad a LS. TIN must abfain
ane. If a number has not been assigned by the
due date of the first withhaolding tax payment, the
partnership should enter the date the number
was applied for on Form 8813 when making its
payment. As s00n as the partnership receives
its TIM, it must immediately provide that number
to the IRS.

To ensure proper crediting of the withholding
tax when reporting to the IRS, the partnership
must include each partners U.S. TIN on Form
8805, If thare are partners in the partnership
without identification numbers, the partnership
should inform them of the need to get a number,
See LS. Taxpayer Idantification Nurmbers, ear-
lier.

Publicly Traded Partnerships

A publicly traded parinership (PTP) that has
effectively connected income, gain, or 1058 must
pay withholding tax on any distributions of that
incame made to its foreign pariners. A PTP must
use Forms 1042 and 1042-3 {Income Code 27)
ta report withholding from distributions. The rate
of withhalding is 35%.

A PTP is any partnership an interest in which
is regularly traded on an established securities
market or s readily tradable on a secondary
market. These rules do not apply to a PTP
treated as a corporation under section 7704 of
the Code.

Forelgn partner. The partnership determines
whether a pariner is a foreign pariner using the
rules discussad earlier under Forgign FParkner.

Mominee. The withholding agent under this
seclion can be the PTP or a nominea. For this
purpose, a namines s & domestic persen that
holds an interest in a PTP on behalf of a foraign
person. The nominee s treated as the withhold-
ing agent only to the extent of the amount spaci-
fied in tha qualified natice given to the nomines
by the PTP. If a nominee is designated as the
withholding agent, the obligation to withhold is
imposed solely on the nomines. The nomines
must report the distributions and withheld
amounts on Forms 1042 and 1042-5. For more
information, see Regulations section
1.1446-4(b) and (d).

Distributions subject to withholding. The
partnership or nominee must withhold tax on
any actual distributions of money or property 1o
foreign partners. The amount of the distribution
includes the amount of any section 1446 tax
required to be withheald. In the case of a partner-
ship that receives a partnership distribution from
another partnership (a tiered partnership). the
distribution alse includes the tax withheld from
that distribution.

If the distribution is in propery other than
manay, the partnarship cannot releasa tha prop-
ey until it has enough funds o pay over the
withholding tax.

A publicly traded partnership that complias
with these withholding requirements satisfies
the requirements discussed later under U5,
Real Properly Interest. Distributions subject to
withholding include:

= Amounts subject 1o withholding under sec-
fion 1445{e)(1) of the Code on distribu-
tions purseant to an election under
Regulations section 1.1445-5(c)(3), and

= Amounts not subject to withholding under
section 1445 of the Code because the dis-
fributes is a partnership or is a foreign
corporation that has made an election o
be treated as a domestic corporation,

Excluded amounts. Parinership distribu-
tions are considerad 10 be paid out of the follow-
ing types of income in the order listed.

1. Amounts of nonaffectivaly connectad in-
come distributed by the partinership and
subject to NRA withholding under section
1441 or 1442, as discussed earlier.

2. Amounts of effectively connected income
not subject to withholding under section
1446 (for example, amounts exempt by
traaty).

4. Amounts subjeet to withholding under
these rules,

4. Amounts not listed in (1) thraugh (3).

U.S. Real
Property Interest

The disposition of a U.S. real property interast
by a forelgn person (the transferar) ks subject to
income tax withholding. K you are the trans-
feres, you must find out if the transferar is a
forelgn person. If the transfaror s a foralgn por-
son and you fail to withhold, you may be hekd
liable for the tax.

Foreign person. A foreign parson is a nonres-
ident alien individual, forgign corporation that
has not made an election under section 897 (1) of
the Intermal Revenue Code to be treated as a
domestic corporation, foreign partnership, for-
eign trust, or foreign estate. It does not include a
resident alien indvidual,

Transferor. A transieror is any foreign person
that disposes of a U.S. real praperly intarest by
sale, exchange, gifi, or any other transfer. A
transfer includes distributions o shareholders of
a corporation and beneficiaries of a trust or es-
tata.
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The owner of a disregarded entity is treated
as the transfercr of the property, not the entity.

Transferee. A transferee is any person, for-
eign ar domestic, that acquires a LS. real prop-
erty interest by purchase, exchange. gift. or any
ather transfer.

U.5. real property interest. A U.S. raal prop-
ety interest i an interast, other than as a credi-
tar, in real property (including an interest in a
mine, well, ar other natural deposit) localed in
the United States or the U.S. Virgin Islands, as
well as certain personal property that is associ-
ated with the use of real property (such as farm-
ing machinery}. It also means any interast, other
than as a creditor, in any domestic corporation
unless it is established that the corporation was
at no time a U.S. real property holding corpora-
tion during the shorter of the period during which
the interest was held, or the S-year period end-
ing on the date of dizposition. If on the date of
disposition, the corporation did not hold any U3,
real property interests, and all the interesis hakd
at any time during the shorter of the applicable
periods were disposed of in transactions in
which tha full amount of any gain was recog-
nized, then an interest in the corporation is not a
LS. real property interest.

Amount to withhold. The transferee must de-
duct and withhold a tax equal to 10% (or ather
amaunt) of the total amaunt realized by the for-
eign person on the disposition (for example,
105 of the purchase price).

The amount realized is the sum of:

# The cash paid, or to be paid (principal
anly);

# The fair market value of ather prapearty
transferred, or to be transferred; and

# The amount of any liability assumed by
the transferee or to which the property is
subject immeadiately before and after the
fransfer.

If the property transferred was cwned jointly by
LS. and foreign persons, the amount realized is
allocated between the transferors based on the
capital contribution of each transferor.

Foreign corporations. A foreign corpora-
tion that distributes a LS. real property interast
must withhold a tax equal 1o 35% of the gain it
recagnizes on the distribution to its sharehold-
ers.,

Domestic corporations. A domeastic corpo-
ration must withhold a tax equal to 109 of the
fair market value of the property distributed to a
fareign shareholder if:

+ The sharaholder's interast in the corpora-
tion is a U.5. real property interest, and

# The property distributed is either in re-
demption of stock or in liquidation of the
corparation.

U.5. real properly holding corporations.
A distribution from a domestic corporation that is
a WS, real property holding corporation
(USAPHC) is generally subject to NRA withhold-
ing and withholding under the LLS. real property
interest provisions. This also applies to a corpo-
ration that was a USRPHC at any time during
the sharter of the period durng which the U5,
real property interest was held, or tha S-year
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period ending on the date of disposition. A
USRPHC can satisfy both withholding provi-
sions if it withholds under one of the following
procadures,

* Apply NRA withholding on the full amount
aof the distibution, whether or not any por-
tion of the distribution represents a retum
of basis or capital gain. If a redueced tax
rate applies under an income tax treaty,
then the rata of withholding must not be
less than 10%:, unbess the treaty specifies
a lower rate for distributions from a
USRPHC.

= Apphy NRA withholding to the portion of
the distribution that the USRPHC esti-
malas is a dividend. Than, withhold 10%
on the remaindar of the distribution {or on
a smaller amgunt if a withholding certifi-
cate is obtained and the amount of the
distribution that is a retum of capital is
astablished).

The same procedurs must be usad for all distri-
butions made during the year. A different proce-
dure may be used each year.

Partnerships. If a parinership disposesof a
U.5. real property interest at & gain, the gain is
treated as effectively connectad income and is
subject to the rules explained earliar under Fart-
narship Withholding on Effectively Conneclad
Income.

Trusts and estates. You are a withholding
agent if you are a trustee, fiduciary, or executor
of a trust or estate having one or mora foraign
beneficlaries. ¥ou must establish a U.S. real
propery interest account. You enter in the ac-
count all gains and losses realized during the
taxable year of the trust or estate from disposi-
tions of LS. real property interests. You must
withhold 35% on any distribution to a foreign
beneficiany that iz attributable to the balance in
the real property interast account on the day of
the distribution. A distribution from a trust or
estate to a beneficiary (foreign or domestic) will
be treated as attributable first 1o any balance in
the U.5. real property interest account and then
to other amounts,

A trust with more than 100 beneficiaries may
alect to withhold from each distribution 35% of
the amount attributable to the foreign benefi-
ciary's proporticnate share of the current bal-
ance of the trust's real property interest account,
This election does not apply to publicly traded
trusts or real estate investment trusts (REITs).
For more information about this election, see
Regulations section 1.1445-5(c).

Qualified investment entities. Speacial rules
apply to gualified investmant entities (QIEs). A
QIE is:

1. Any real estate investment trust (REIT), or

2. Any regulated investment company (RIC)
that is a U.S. real property holding corpo-
ration.

In determining it a RIC is a U5 real propery
holding corparation, the RIC is reguired o in-
clude as LS. real property interasts its holdings
of stock in a RIC or REIT that is a U.S. real
propery holding corporation, evean if thal stock is
regularly raded and the BIC owns less than 5%
of the stock.

Generally, any distribution from a GIE attrib-
utable to gain from the sale or exchange of a
LLS. real property interest is trealed as such
gain by the nonresident alien, foreign corpora-
tion, or other QIE receiving the distibution. A
distribution by a QIE an stock regularly raded on
an established securities market in the United
States is not treated as gain from the sale or
exchange of a U5, real property interest if the
nonresident alien or foreign corporation did not
own more than 5% of that stock at any time
during the 1-year perod anding on the date of
the distribution. A distribution that is not treated
as gain from the sale or exchange of a U.5. real
property interest is included in the sharaholdar's
gross income as a dividend.

A distribution by a QIE to a nonresident alien
or foreign corporation thatis treated as gain from
the sale or exchange of a LS. real propery
interast by the shareholder is subject ta with-
hodding at 35%.

Domestically controlled QIE. The sale of
an interest in a domestically controlled QIE is not
the sale of a U.S. real property interest. The
entity is domestically controlled if at all timas
during the testing period less than 50% in value
of its stock was held, directly or indiractly, by
foreign parsons. The testing period is the shorer
of (a) the 5-year perod ending on the date of
disposition, or (b) the period during which the
antity was in existence.

It a foreign sharshalder in & domestically
controlled QIE disposes of an interest in the QIE
in an applicable wash sale fransaction, special
rules apply. In this transaction, the nonresident
alien, forelgn corporation, or other QIE:

1. Disposas of an interest in the domeostically
controlled QIE during the 30-day period
before the ex-dividend date of a distribu-
tion that would have been treated by the
shareholder as gain from the sale or ex-
change of a US. real proparty intarest;
and

2. Acquires, or entars into a eontract or op-
tion to acquire, a substantially identical in-
terest in that enlity during the &61-day
period that began on the first day of the
3-day period.

If this ooours, the shareholder is treated as hav-
ing gain from the sale or exchange of a U5, real
propery interest in an amount egual to the distri-
bution that would have been freated as such
gain. This also applies o any substitute dividend
payment. Mo withhalding is required on these
transactions.

A transaction is not treated as an applicable
wash sale transaction if;

# The sharehalder actually receives the dis-
tributicon from the domestically controlled
QIE on either the interest disposed of, or
acquired, in the transaction, or

# The shareholder dizposes of any class of
stock in a QIE that is regularly traded on
an established secunties market in the
United States but anly if the shareholder
did not own more than 5% of that stock at
any time during the 1-year period ending
an the date of the distribution.

Additional information. For addiicnal infor-
rmation on the withholding rules that apply to
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corporations, trusts, estates, and gualified in-
vestment entities, see section 1445 of the Inter-
nal Revenue Code and the related regulations.
For additional information on the withholding
rules that apply to partnerships, see the previ-
ous discussion,

You also may write to the:

=

Exceptions. You do not have to withhold i
any of the following apply.

Intermal Revenue Sarvice
Fhiladelphia, PA 19255-0725

1. You (the transferae) acquire the property
for use as a residence and the amount
realized (sales price) is not more than
$300,000. You or a member of your family
must have definite plans to reside at the
property for at least 50% of the number of
days the property is used by any parson
during each of the first two 12-month peri-
ods following the date of transfer. When
counting the number of days the property
is used, do not count the days the propery
will be vacant, Faor this exception, the
transfaree must be an individual.

2. The proparty dizpesed of is an interest in a
domestic corporation if any class of stock
of the corporation is regularly traded on an
established securities market. Howeaver,
this exception does not apply to certain
dispositions of substantial amounts of
non-publicly traded interests in publichy
traded corporations.

3. The disposition is of an interest in a do-
mestic corporation and thal corporation
furnishes you a certification stating, under
penalties of perjury, that the interest is not
a LLS. real property interest. Genarally, the
corporation can make this certification only
if either of the following is true.

* During the previous 5 years (or, if
sharter, the penod the interast was
held by its present owner), the corpo-
ration was not a USRPHC.

* As of the date of disposition, the in-
terest in the corporation is not a ULS.
real property interest by reason of
section B97(c){1){B) of the Code. The
cartification must be dated not more
than 30 days before the date of
transfer.

4, The transferor gives you a cerification stat-
ing, under penalfies of perjury, that the
transfaror i= not a forelgn persen and con-
taining the transferor's name, U5, taxpayer
identification number, and home address
{or office addrass, in the case of an antity).

The transferor can give the certification to a
qualified substitute. The gqualified substitute
gives you a stalement, under penalties of per-
jury, that the cartification is in the possession of
the qualified substitute. For this purpose, a
qualified substitute is (a) the person (including
any attorney or tithe company) responsible for
closing the transaction, other than the trans-
feror's agent, and (b) the fransferes’s agent.

5. You receive a withholding cerificate from
the Internal Revenue Service that excuses
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withholding. See Withholding Cerlificales,
ater,

6. The transferar gives you written notice that
no recognition of any gain or loss on the
transfer s reguired bocause of a nonrec-
ognition provision in the Internal Revanue
Codea or a provision in a LLS. tax treaty.
You must file a copy of the notice by the
20th day after the date of fransfer with the
Qgden Service Center, - Box 409101,
Ogden, UT 84409,

7. The amount the transferar realizes on the
transfar of a LS. real properly interest is
ZETD,

8. The property is acquired by the United
States, a U.3. state or possession, a politi-
cal subdivision, or the District of Columibia.

9. The grantor realizes an amount on the
grant or lapse of an option to acguire a
5. real property interest. However, you
miust withhold on the sale, exchanga, or
exarcise of that option.

10. The dispasition is of an interast in a pub-
licly traded partnership or trust. However,
this exception does not apply to certain
dispasitions of substantial amounts of
non-publicly traded interests in publicly
traded parinerships or trusts.

Late filing of certifications or notices. |If
you became aware that you have failed to timely
file certain cerifications or notices, you still may
be able to apply.

Complete the required certification or notice
and file it with the appropriate person or the IRS.
Alsa include the following.

1. A statement at the top of the documentis)
that it is “FILED PURSUANT TO REV.
PROC, 2008-27".

2. An explanation describing why the failure
was due to reasonable cause, Within the
explanation, provide that you filed with, or
obtained from, an appropriate parson the
required certification or notice,

The completed cerification or notice at-
tached to the explanation must be sent to the
Ogden Service Center, | Box 408101,
Ogden, UT 84409,

Certifications. The certifications in items
(3) and (4) are not effective it you (ar the quali-
fied substitute} have actual knowledge, or ra-
celve a notice from an agent (or substitute), that
they are falsa. This also applies to the qualified
substitute’s statement under item (4).

Ityou {orthe substitute) are required by regu-
lations to furnish a copy of the cerification (or
statement) to the IRS and you (or the substitute)
fail to do 20 in the time and manner prescrbed,
the cerification (or statemant) s not affective.

Liability of agent or qualified substitute.
If you {or the substitute) receive a cerification
discussed in item (3) or (4} or a statement in item
(4), and the agent, or substiiute, has actual
knowledge that the certification {or staterment) is
false, orin the case of (3), that the corporation is
a foreign corporation, the agent {or substitute)
must notify you, or the agent (or substitute) will

be held liable for the tax. The agent's {or substi-
tute’s) liability is limited to the compensation the
agant (or substitute) gats from the transaction.

An agent Is any person who represents the
transferor or transferee in any negotiation with
anather parsan (or anothar parson’'s ageant) re-
lating to the transaction, or in setiling the frans-
action. A person iz nat treated as an agent if the
person only performs one ar more of the follow-
ing acts related to the transaction:

# Receipt and disbursemnent of any part of
the consideration;

#* Recording of any document;
* Typing, copying, and other clercal tasks;

& Obtaiming title insurance reparts and re-
ports concaming the condition of the prop-
erty; or

= Transmitting documents between the par-
fies.

Reporting and
Paying the Tax

Transferees must use Forms B288 and 82588-A
to report and pay over any tax withheld on the
acguisition of LS. real property interests, Thase
forms must also be usad by corporations, es-
tates, and QIEs that must withhold tax on distri-
butions and other transactions invalving U.3.
real properly interasts. You must include the
LS. TIN of both the transferor and the trans-
feree on the forms.

For partnerships disposing of U5, real prop-
erty interests, the manner of reporting and pay-
ing over the tax withheld is the same as
discussed aarlier under Fartnership Withirolding
on Effectively Cannected Incame.

Publicly traded trusts must use Forms 1042
and 1042-5 1o report and pay over tax withhald
on distributions from dispositions of U.5. real
property interests.

QIEs must use Forms 1042 and 1042-5 for a
distribution to a nonresident alien or foreign cor-
poration that is treated as a dividend as dis-
cussed earlier under Qualified invesiment
entilies.

Form 8288, U.S. Withholding Tax Return for
Dispositions by Foreign Persons of U.5. Real
Property Interests. The tax withheld on the
acquisition of a LS. real proparty interast from a
foreign perscn is reporied and paid over using
Form 8288, Form 8288 also serves as the frans-
rmittal form for copies A and B of Form 8288-A.

Genarally, you must file Form 8288 by
the 20th day after the date of the trans-
fer.

It am application for a withholding certificate
(dizcussad later) is submitted to the IRS bafore
ar on the date of a tfransfer and the application is
still pending with the IRS an the data of transler,
the correct withholding tax must be withheld, but
does not have to be reported and paid over
immediately. The amount withheld (or lesser
amount as determined by the IRS) must be
reported and paid over within 20 days following
the day on which a copy of the withholding
cerificate or notice of denial is malled by the
IRS.

If the principal purpose of applying for a with-
holding certificate is 1o delay paying over the
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withheld tax, the transferee wil be subject to
interest and penalties. The interest and penal-
ties will be assessed for the period beginning on
the 21st day after the date of transfer and ending
on the day the payment is made.

Form B8288-A, Statement of Withholding on
Dispositions by Foreign Persons of U.5. Real
Property Interests. The withholding agent
must prepare a Form 8288-A for each person
from whom tax has been withheld. Attach copies
A and B of Form 8288-A to Form 8288. Keep
Capy C for your records,

IRS will stamp Copy B and send it to the
persan subject to withholding. That person must
file a US. income tax refurn and attach the
stamped Form 8288-A to receive credit for any
tax withheld,

A stamped copy of Form 8288-A will

not be provided to the transforor if the

transferor's TIN is not inciuded on that
form. In this case, to get credit for the withheld
amount, the transferor must attach fo its U.S.
income tax refurn substantial evidence of with-
hoiging {for example. closing documents) and a
slatement that confains all the reguired infarma-
tion shown on Farms 8288 and 8288-A including
the transferor’s TIN.

Form 1099-5, Proceeds From Real Estate
Transactions. Generally, the real estate bro-
ker or other person responsible for closing the
transaction must report the sale of the property
to the IRS using Form 1099-5. For more infar-
maticn about Form 1083-5, see the Instructions
for Form 1089-5 and the General Instructions
far Ceran Information Returns (Forms 1097,
1098, 1099, 3931, 3922, 5498, and W-2G).

Withholding Certificates

The amount that must be withheld from the dis-
position of a LS, real property interest can be
adjusted by a withkolding cerificate issued by
the IRS. The transferee, the transferee's agent,
ar the transferor may request a withholding cer-
tificate. The IRS will generally act on these ra-
quests within 90 days after receipt of a complete
application including the TINs of all the parties to
the transaction. A transferor that applies for a
withholding certificate must notify the transferee
in writing that the cerificate has been applied for
on the day of or the day prior to the transfer.

A withholding certificate may be issuad due
ta;

1. A determination by the IRS that reduced
withholding iz appropriate because either:

a. Thea amount that must be withheld
would be more than the fransferor's
maximum tax liability, ar

b. Withholding of the reduced amount
would not jecpardize collection of the
tax;

2. The exemption from LS. tax of all gain
realized by the transterar; or

3. An agresment for the payment of tax pro-
viding security for the tax liability, entered
into by the transferee or transferor.

Applications for withholding cerlificates are
divided into six basic categores. This catago-
rizing provides for specific information that iz
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neaded to process the applications. The six cat-
egories are:

1. Applications based on a claim that the
transferor is entitled to nonrecognition
treatment or is exempt from tax,

2. Applications based solely on a caloulation
of the transferor's maximum tax lability,

3. Applications under special installment sale
rules,

4. Applications based on an agreement for
the payment of tax with conforming secur-
ity,

5. Applications for blanket withholding certifi-
cates, and

6. Applications on any other basis.
]

AECORDS

The applicant must make available to
the IRS, within the time prescribed, all
information reguired to verify that rep-
resanfations relied upon in accapling the agres-
ment are accurate, and that the obligations
assumed by the applicant will be performed pur-
suant to the agreement. Failure to provide re-
quasted information promptly usually will result
in rajection of the application, unless the IRS
grants an extension of the target date.

Categories (1), (2), and (3). Use Form
8288-B, Application for Withholding Certificate
for Dispositions by Foreign Persons of U.5. Real
Property Interests, to apply for a withholding
cedificata, Follow the instructions for the form.

Categories (4), (5), and (6). Do not use Form
8288-B for applications under categorias (4],
(5}, and (B). For these categories follow the
instructions given here and under the specific
category,

All applications for withhaolding certificates
must use the following farmat. The information
must be provided in paragraphs labaled to cor-
respond with the numbers and letters set forth
below. If the information requested does not
apply, place “M/A” in the relevant space.

1. Infarmation on the application category:

a. State which category (4, 5, or B) de-
scribes the application,

b. If a category (4) application:

i. State whether the proposed agree-
ment secures (A) the transteror's
maximum tax liability or (B) the
amount that would otherwise have
to be withheld, and

ii, State whether the proposed agree-
ment and security instrumeant con-
form to the standard formats.

2. Infarmation on the transferee or transferar:

a. State the name, address, and TIN of
the person applying for the withholding
certificate (if this person does not have
a TIM and is aligible for an ITIN, he or
she can apply for the ITIN by attaching
the application to a completed Farm
W-7 and forwarding the package to the
address given in the Form W-7 instruc-
tians);

b. State whether that parson is the trans-
feree or transferor; and

¢, State the name, address, and TIN of all
other franslereas and transferars of the
U.5. real property interest for which the
withholding cerificate is sought,

3. Information on the LS. real propery inter-
est for which the withholding certificate is
sought, state the:

a. Type of interast (such as interast in raal
property, in associated personal prop-
erty, or in a domestic U.3. real property
heolding eorporation);

b. Contract prica;
¢. Date of transfor;

d. Location and general description {if an
interest in real property);

e. Class or type and amount of the interest
in a U.5. real property holding corpora-
tion; and

f. Whether in the 3 preceding tax yvears:
(1) .5, income tax returns were filed
relating to the LS. real property interest
and, if o0, when and where those re-
tums were filad and, if not, why returns
ware not filed and (2) U.3. Income
taxes were paid relating to the U.5. real
property interest and, if so, the amount
of tax paid.

4. Provide full information concerning the ba-
sis for the issuance of the withholding cer-
tificate, Although the information to be
included in this section of the application
will vary from casge to case, the rules
shown under the specific categary provide
general guidalines for the inclusion of ap-
propriate information for that category.

The application must be signed by the indi-
vidual, or a duly authonzed agent (with a copy of
the power of attorney, such as Form 2848, at-
tached), a responsible officer in the case of a
corporation, a general partner in the case of a
partnership, ar a trustea, executor, or eguivalent
fiduciary in the case of a trust or estate. The
person signing the application must verily under
penalties of perjury that all representations are
true, correct. and complete to that person's
knowledge and belief. If the application is based
in whole or in part on information provided by
anather party to the transaction, that information
must be suppored by a wnitten verification
signed under panalties of perjury by that pary
and attached to the application.

Send applications to the:

@D dien Service Center

. Bow 409101
Ogden, UT 84409

Category (4) applications. |f the application
is based on an agreement for the payment of
tax, the application must include:

= |nformation establishing the transferor's
maximum tax liability, or the amount that
olharwise has to be withheld;

* A signed copy of the agresmeant proposed
by the applicant; and
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= A copy of the security instrument pro-
posed by the applicant.

Either the transferee or the transferor may enter
into an agreement far the payment of tax. The
agresment i£ a contract between the |IRS and
any other person and consists of twa necessary
elements. Thase alemenis are:

* A detailed descripion of the rights and ab-
ligations of each, and

= A security instrument or other form of se-
curity acceptable to the Commissioner or
his delegate.

For mare information on the agreement for the
paymant of tax, Including a sample agreement,
see section 5 of Revenue Procedure 2000-35.
Revenue Procedure 2000-35 is in Cumulative
Bullatin 2000-2, or it can be found on page 211
of Intemal Revenue Bulletin 2035 at www.irs.
govwpub/irs-irbsArb00-35, pat,

There are four major types of secunty ac-
ceptable to the IRS. They are:

= Bond with surety or guarantor,

#* Bond with collateral,

* Letter of credit, and

# Guarantee (corporate transferors).

The IRS may, in unusual circumstances and at
its discretion, accept any additional form of sa-
curity that it finds to be adequate.

For more information on acceptable security
instruments, including sample forms ol thase
instruments, see section & of Revenue Proce-
dure 2000-35.

Category (5) applications. A blanket with-
holding certificate may be issued if the transferar
holding the U.S. real property interests provides
an irrevocable letter of credit or a guaraniae and
antars into a tax payment and security agroa-
ment with the IRS. A blanket withholding certifi-
cate excuses withholding conceming multiple
dispositions of those property interasts by the
transferor or the transferors legal representa-
tive during a periad of no mora than 12 manths,

For more information, see section 9 of Reve-
nue Procedure, 2000-35,

Category (6) applications. These are non-
standard applications and may be of the follow-

ing types.
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Agreement for payment of tax with non-
conforming security. An applicant seeking to
enter into an agreement for the payment of tax
but wanting to provide a nonconfarming type of
security must include the following in the appli-
cation:

1. The information required for Cafegory i(4)
applications, discussed aarlier,

2. A description of the noncanforming secur-
ity proposed by the applicant, and

3. A memorandum of law and facts establish-
ing that the proposed security is valid and
enforceable and that it adeguately protects
the government's interest.

Other nonstandard applications. An ap-
plication for a withholding certificate not previ-
ously described must explain in detail the
proposed basis for the issuance of the certificate
and set forth the reasons justifying the issuance
of a certificate on that basis.

Amendments to Applications

An applicant for a withholding certificate may
amend an otherwise complete application by
sending an amending statemeant lo the address
shown earlier. There is no particular form re-
quired, but the amending statement must pro-
wide the following infarmation:

# The name, address, and TIN of the person
providing the amending staternent spacify-
ing whether that person is the transferee
ar transteror,

# The date of the ariginal application for &
withholding certificate that is being
amended,

= A brief descrption of the real property in-
tarest for which the original application for
a withholding certificate was provided, and

# The basiz for the amendment including
any change in the facts supparting the
ofiginal application for a withhalding cetifi-
cate and any change in the terms of the
withhalding cerlificate.

Tha statement must be signed and accompa-
nied by a penalties of perjury statement.

It an amending statemant is provided, the
tirmee in which the IRS must act upon the applica-
tion iz extended by 30 days. If the amending
staternant substantially changes the original ap-
plication, the time for acting upon the application
is extended by 60 days. f an amending state-
ment is received after the withholding certificate
haz been signed, but has not been mailed 1o the
applicant, the IRS will have a 20-day extension
of tire in which to act.

Tax Treaty Tables

The United States has income tax treaties (or
comventions) with a number of foreign countries
undar which residents (sometimes limitad to citi-
zens) of those countries are taxed at a reduced
rate or are exempt from U.S. income taxes on
cerain income received from within the United
States.

Income that is exempt under a treaty is not
subject to withholding at source under the statu-
tory rules discussed In this publication.

Thres tables follow:

Table 1 lists the withholding rates on in-
come other than persanal servica income.

Table 2 lists the different types of personal
service income that are entitled to an exemption
from, or reduection in, withholding.

Teble 3 shows where the full text of sach
treaty and protocal may be found in the Cumula-

tive Bulletins if it has been published.
.A complele guide lo all provisions of
UIIT]  every income fax trealy. For detaied
infarmation, vou must consult the provisions of
the fax trealy that apply fo the counlry of the
nanrasidant allan o whom you are making pay-
mant,

You can obtain the full text of these treaties
at IRS.gow.

These tables are not meant to be a
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Table 1. Withholdin

Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties— For Withheolding in 2011

Inceme Code Number 1 | 2 | 3 & 7 ]
Interest Dividends
Paid by W.5. Paid to a Paid by U.5. Qualifying for
Obligors — On Real Property Controlling Forelgn ons— Direct Dividend Capital
Hame Code Generald Mortgages?® Corporation®* General*® Rate9 Gaing®=d4
Australia . .. ... .. .. AS 10 gk,nn 10 g.k.ea.nn 10 g.k.nn 15 g, mm 5 g.mm.oo 30
Austia ... ... .. .. AU Ol 0geej ogl 15 gw Sqgw 0g
Bangladesh . ....... BG 10 g,bb,jj 10 g.ob.ee.) 10 g ob,jj 15 g, mm 10 b,g,mm Og
Barbados. .. ....... EB Sg 5g 5q 159w Sbgw Og
Belgwum. . .. ....... BE O gl 0 g.eal Ogll 15 g,5s,1t 5 g,00,58,1t Og
Bulgaria. . .. ....... BU 5 g.jj.nn.ss 5 g.ee,)j,nn,ss 5 g.ji.nn,s8 10 g,58,it S5gastt Og
Camada . .......... CA O g 0g.ee) 0ai 15 g, mm 5 g.mm ar
China, People’s Rep.of  CH | 10g 10 4g i04g 10g i0q 30
Comm. of Independent States’ On 30 30 30 a0 0o
Cyprus . .......... CY 104g 104g 104g 15g S5bag Og
Czech Republe . . .. .. EZ Og 0g.ee og 15 g,w 5 bgw Og
Denmark ... ....... DA Ogkk 0 g.ee kk 0g.kk 15 g,58,1t 5 g.oo0,8s.it Og
Egwpt ............ EG | 15h an 15h 15h S5bh Oh
Estomia . . ......... EN 10 g.kk 10 g,ee kk 10 g, kk 15gw Sb.gw Og
Fimland . .......... Fl Ogkk 0 g.ee kk 0g.kk 15 g,58,1t 5 g.oo0,8s.it Og
France ........... FR Og 0g.es Og 15 gt 5g.ooit Og
Germany . .. ....... GM O gl 0geey oall 15,880t 5 o085 1t Og
Greece ........... GR Oh Oh an 30 a0 30
Hungary . ......... HU Og Og Og 15g S5bag Og
legland . ... ... .... IC 0 g.kk 0 g,eekk 0gkk 15 g,mm,ss 5 g,mm.ss O
Imdi@g. ............ |IN 159z 15g.z 150z 25 gw 15b.gw 30
Imdonesia. .. ....... IO 104g 104g 104g 15g 10b.g Og
Irgland . .......... EI Og 0g,ee og 15 g,mm 5 g,mm Og
lsrasd ............ I8 17z 2,90 17V zee.gg 17 z,g9 25 w09 12V: b,w.gg 0gg
Maly . ............ T 10 g.vy 10 g.ee.yy 100y 15 g, mm 5 g.mm Og
Jamaica ... ., ... JM 125 g 12%: g 12%: g 15g 10b,g Og
Japan ... .. ... ... JA 10 g,qg,m.55 10 g,ee,qq,mss 10 g,qq.rr,58 10 g,qq,s8,it 5b.g,qq,85,it Og
Kazakhstan . ....... KZ 104g 10 g.ee 104g 15 g1 S5b.gf Og
Korea, South ..., .... K8 12qg 12 g 12 g 15 g 10b,g Og
Latwia .. .......... LG 10 gkk 10 g.ee kk 10 g kk 15gw Sbaw Og
Lithuania . .. ....... LH 10 g.kk 10 g.eekk 10 g.kk 159w Sbgw Og
Luxermnbowrg . ... .. .. LU Ogk 0geek Ogk 15 gw Sb.gw O
* Those countries 1o which the U.S.-U.5 5 R. Income tax treaty still applies: Ammenia, Azerbaljan, Belarus, Georgla, Kyrgyzstan, Moldova, Tajlkistan, Turkmenistan, and
Uzbakistan.
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Table 1.Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties— For Withheolding in 2011

Income Code Number 10 | 11 | 12 13 14
Royalties
Real Property
Income and
Matural Pensions and
Name Code Equipmant Know-how Film & TV Copyrights Patents Resources™ Annuities
Australla . .. ...... AS 30u 59 ] g g 30 od
Austiia .. .. ...... AU 30u 0g 104g Og Og a0 a
Bangladash . ...... BG A0 u 10g 104 104 1049 ao 0dfg
Barbados . .. ...... BB 30u 59 ] g g 30 odf
Belgum. ......... BE 30u 0g Og g Og a0 odf
Bulgaria. . .. ...... BU A0 u 59 | X | S5g ao 0df
Canada . ......... CA 30u 0g i04g 0g Og 30 15
China, People’s Rep. of CH 109w 109 1049 1049 10g a0 o0dt
Comm. of Indepandent Siatas o 4] a o o ao Ao
Cyprus .. ........ CY 30u 0g Og og Og 30 odf
Czech Repubdic . . ... EZ 10g 10g Og g 10g a0 odf
Denmark . .. ...... DA A0 u g ag Og Og ao Aedt
Egwpt ........... EG 30u Aou 30u 154 18g 30 odf
Estomia . ......... EM 5g 109 1dg 1dg 10g 30 Odf
Filand . ......... Fl Ju g ag Og Og ao 0df
France .......... FR 30u 0g Og og Og 30 30
Germany . .. ...... GM | 30u 0g 30 Og Og a0 odf
Greece .. ........ WGH oh adu au Oh 0h an 0d
Hungary . ........ HU 30u 0g Og og Og 30 odf
lceland .. .. ...... IC 30u 5g 5g gl Og a0 od
Imdia. ........... |IM 100 151 159 159 159 an 0df
Imdonesia. .. ...... ID i0g 10g i04g i04g 1049 30 15d,f.q
Irglend . ......... EI 30u 0g Og g Og a0 odf
Israed . .......... I8 30w, ga A0 u.gg 10ag 104ag 1509 ao of
aly ,........... |IT g dg Bag og 8g 30 odf
Jamaica . ........ JM a0u 109 109 109 109 30 0dfp
dapan ... oL L o0 JA A0 u 0g.ag Ogag 0g.ag 0 g.499 ao 0d
Kazakhstan . ... ... KZ i04g 10g 104 104 1049 30 odf
Korea, South . ..... KE | 30u 159 1dg 1dg 159 30 Odf
Latia ........... LG 5g 10g g g 109 an 0df
Lithuamea . .. ...... LH g 10g i04g i04g 1049 30 odf
Luxembowrg . ... ... LU 30u 0g Og g Og a0 od
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Table 1.Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties— For Withheolding in 2011

Income Code
Mumber 1 2 3 ] T 9
Intarest Dividends
Pald by U.5. Paid to a Pald by U.5. Qualifying for
Obligors — On Real Property Controlling Foreign Corporations — Direct Dividend Capital
Name Code Ganeral®® Maortgages=! Corporation?? Genaral*e Ratead Gainsg®.&

Malta ......... NT 10 gl 10 g.ee || 10g.ll 15 gt 5g,t Og
Mewico . ....... MX 15 g,hh 15 g.eehh 159 10 g.mm,pp 5 g,mm,20,pp Og
Morocco ... ... . MO 15g 15g 159 159 10b.g Og
Netherlands . .., . NL Og Og Og 15 g.x 5 b,gg,00,x% 4]

Mew Zealand .. .. NZ 10 g.jj.nn 10 g.eej.nn 10 g.jj.nn 15 g.tt Sgtt Og
Morway .. .. .... NO Og Og Og 159 15g Og
Pakigtan . .. . ... PK 30 30 30 30 15bh 30
Philippines .. .. .. RP 15g 15g 159 %59 20b,g Og
Poland ........ PL Og Og Og 159 5b.g Og
Pordugal . ...... PO 10h 10 h,ee 10h 15 hw Sbhw Og
Romania . .. .... RO 10g 10g 10g 109 10g Og
Aussia . ....... RS Og 0g.es Og 10 g.H Sb.gw Og
Slovak Republic. . . LO Og 0g.ee Og 15 gw 5 b,g.mm Og
Slovenia . ...... &5l S5aq Sgee 5g 15 g.mm 5 b,g.mm Og
South Africa . .. .. B5F 0 a.ji 0 g.ea.ji 0 giji 15 gw Sgw 4]

Spaim .. ....... &P 10g 1i0g 10g 15 gw 10b.gw Og
SrilLanka . ...... CE 10 giji 10 g.ee.jj 10 g, 15 gww 15 g,ww 0 g,uu
Sweden. ....... 5W Og 0g.es Og 15 g.=5.1 5 b.g.oo.55.1 Og
Switzerand . ... . &2 ogay Ogyee Ogy 15 g.w Sgw o
Thaiand ....... TH 15 gz 15g.z.ee 159,z 15 gw 10gw 30
Trinidad & Tobago TD 30 30 30 30 30 30
Tunlgla . ....... T& 15g 15g 159 20 gw 14 b,gw Og
Turkey ........ Tu 15gmz 15 g.m,z.ee 15g.mz 20 gw 15gw Og
Ukraine . . .. .... UP Og 0g.es Og 15 g.H 5b.g.H Og
United Kingdem . . . UK 0 g, kk,qg 0 g2 kk,oq 0 g kk,gg 15 gumm,qg 5 g, mim,0o,0q Og
Venezuela .. .... WE 10 g,k ll 10 g.eekkll 10 g kkll 15 g.mm 5b.g.mm Og
Other Countries . . . 30 30 30 ] 30 a0
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Table 1. Withholdin

Revenue Code, and Income Tax Treaties— For Withheolding in 2011

Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal

Income Code
Number 10 11 12 13 14
Rovyalties
Real Property
Income and
Matural Pensions and
Mame Code | Equipment Know-how Film & TV Copyrights Patents Resources @ Annulties
Malta MT | 30u 1049 1dg 10g 10g a0 Odf
Mewico .. .. ... MM | 10g 104q g 109 109 an 0d
Morocco . .. .., MO | 30w 104qg i04qg 10g 1049 a0 odf
Metherands . ... ML | 30w 0g ang g Og a0 Odii
New Zealand ... NZ 0w | X | 59 5g ao od
Morway .. ..... MNO | 30u 0g a0u g 0g an 0df
Pakistan ... ... PK 30w S30u 30u 0g 0g a0 0d,j
Fhilppines . . ... RP 30w 15qg 15g 159 159 ao 30q
Paolamd . ...... PL 30w 10q 10 g 1 g 10 g a0 30
Porugal ... ... PO 10h 10 h 10h 10h 10h a0 Odf
Romania . .. ... RO 0w 154 104 1049 159 ao adf
Russla ....... RS | 30u og 0g g og an 0d
Slowvak Republic. . LO 10g 104g g 0g 10g a0 odf
Slovania . .. ... 5l 0w | X | 59 5g ao adf
South Africa . .., &F b T Og og 0g 0g a0 154,
Spaim ........ &P &g.ea 10 g,aa 8g.aa 5g.aa 10 g.ea a0 odf
Srilanka . ..... CE Sg 104q g 109 109 an Ot
Sweden. . .. ... SW | 30u Og 0g g g aa od
Switzerland . ... 52 30w Og 30gu 0g 0g a0 0d
Thailand ...... TH &g 154q g 59 159 an Ot
Trinidad & Tobago TD b T 154 30u 0 g.co 18 a0 odf
Tunigia ....... T& 10g 15qg 15qg 159 159 a0 of
Turkey ....... TU Sg 104 104 1049 1049 ao od
Ukraine . . ., ... UP | 30u io0g i0g 10 g 109 a0 od
United Kingdom . . LUK 30u 09,99 0 g.ag 0g.qq 0g.0g a0 0df
Venezuela .. ... VE Sg 104 104 1049 1049 ao Odt
Other Countries . 30 30 a0 30 Kle] a0 a0

" Mo U.S. tax is imposed on a percentage of any
dividend paid by a LS. corporation that received al
least B0% of ks gross income from an active forelgn
business for the 3-year period before the dividend is
declared. (see sections B71()(21B) and B81{d) of
the Intemal Revenue Code.

b Tha reduced rate applies to dividends paid by a
subsidiary 1o a foreign panent corporation that has
the required percentage of stock ownership. In some
cases, the income of the subsidiary must mest
certain requingments (e.g., & cerain percentage of
its total income must consist of income other than
dividends and interast). For Japan, dividends
received from a mone than 50% owned corporate
subsidiary are exempt if certain conditions are met

¢ Generally, il e person was receiving pension
distributions before March 31, 2000, the distributions
cantinua bo be axempd from U.S. tax.

Publication 515 (2011)

4 Exemption does mot epply to U.S. Govemnmment

(lederal, stale, or local) pensions and annuities; a
3056 rate applies to these pensions and annuities,
For this purpose, railroad retirement tier 2, dual, and
supplemental benelits are nol considered U5,
Gowvernment penzlons or annuities. U5,
Government pensions paid to an individual who is
both a resident and pational of Bangladesh,
Belglum, Bulgara, China, Denmark, Estonla,
Finland, Germany, Hungary, lceland, India, Iraland,
Iaky, Latvia, Lithuania, Lusemboweg, Malta, Mexico,
the Metherdands, Portugal, Russia, Slovenla, Scuth
Africa, Spain, Switzerland, Thailand, Turkey, the
United Kingdorm, of Venezuel ane axempl Trom US,
tax, LS. Govemnmment pensions pald 1o an individual
who is both a resident and citizen of Kazakhstan,
MNew Zealand, or Sweden arg exempl from LS, fax,
Mo withholding is required on capital gains other
than thase listed earliar under Capital Gains, aven if
the: gain is subject 1o LS. tax.

Includes alimony.

9 The exemption or reduction in rate does not apply if

the recipient has a permanent establishrment in the
United States and the property gning nse to the
income is effectively conmected with this permanent
establishrent, Under cerfain ireaties, exemplion or
reduction in rate also does not apply if the propery
producing the income is effectively connected with a
fiwesd bBase in the United States from which the
reciplent performs Independent personal senices.
Ewen with the treaty, if the income is not effectively
conngcled with a trade of business o the Uniled
States by the reciplent, the reciplent will be
considered as not having & permanent
establishment in e United States under Internal
Fievenue Code section 834(b).

The exemption or reduction in rate does not apply if
thix recipient is engaged in a trade or business in the
United States through & permanent establishment
that is in the United States. Howaver, if tha income is
nod ellectively connecled with a irade or business in
the United States by the recipient, the recipient will
be considered as not hawving a permanent
establishment in the Uniled Siates o apply the
reduced freaty rate to that item of income.

The rale is 5% lor rademarks and any inlormaltion
for rentals of Industrial, commercial, of sclentific
aguipment,
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I Examption is not avadabla whan paid from a fund
under an emgloyees' pension or annuity plan, il
contributions o it are deductible under LS. tax laws
in datarmining faxable incomea of the employer.

E The rate B 15% for interest determined with
reference to the profits of the issuer or one of its
associated enberprises,

! Annuities purchased while the annuitant was not a
resident of the United States ara not taxable. The
rechuced rale agplies il the disiibution is nol subject
to a penalty for early withdrawal.

™ Cantingent interest thal does nol qualily as portiolic
Interest s treated as a dividend and |s subject to the
rate under column 6 or 7.

" The exemplion applles only to Interest on credis,
loans, and other indebtedness connected with the
financing of frade between the United States and the
1.5, member, It does not include merest from the
conduct of & general banking business.

o The exemplion applies anly 1o gains from ihe sale o
other disposition of property acquired by gift or
inharitance.

P The exemption does not apply if the reciplent was a
resident of the United States when the pension was
earmed or when the annuity was purchaged,

7 Annuities paid in return for cther than the recipient's
sarvices are axampl. For Bangladesh, exemplion
does nod apply 1o annuity recelved for services
rendered.

foGengrally, il the property was owned by the
Canadian resident on September 26, 1980, not as
part of the business properly of a parmanant
establishment or lixed Dase in e U5, the laxable
gain Is limited o the appreciation after 1984, Capdtal
gains on personal property not belonging fo a
perrmanent establishment or fixed base of the
taxpayer in the U5, are exempt.

 The rale for royales with respect 1o langible
personal property s T9%.

! Doas not apply to annuities. For Denmark, annuities
ane exermpl,

v Depending on the facts, the rate may be determinad
by either the Business Profits anicle or the Other
Incone aricle.

Y Tax imposed on 70% of gross royalties for rentals of
Industrial, commercial, or sclentific equipment,

* Tha rata in column 6 applias to dividends paid by a
regulated investment company (RIC) or a real estale
Investment trust (REIT). Howewver, that rate apples
to dividends paid by a REIT only if the benshicial
owner ol the dividends is an individual holding less
than a 10% interest (25% in the case of Portugal,
Spain, and Tunisia) in the REIT.

* Foyalties not taxed at the 5% or §% rate are taxed at
a 10°% rate, unless footnote (g) applies.

¥ The exemglion does nol apply to contingent interest
that does not qualify as portiolio interest. Generally,
this is interest based on receipts, sales, income, or
changes in e value of propaery,

* Tha rate is 10% if the interest is pad on a loan
granted by a bank or similar inancial institution. For
Thalland, the 10% rate also applies 1o Interest from
an arm's length sale on credit of equipment,
rgrchandise, or senvices,

" The rate is B% for copyrights of scientific work.

U= Thie rade is 5% for interest (a) benelicially owned by a
bank or other financial institution (including an
insurance company) or (b) paid due fo a sale on
credit of any mdusinal, commescial, or scientific
equipment, or of any merchandise to an enterprize.

Page 42

= Tha rate s 15% for copyrights of scientific work.
# Under some freaties, the

reduced rates of
withholding may not apply to & foreign corporation
unbess a minimum percanl:aga ol s owners ang
citizens or residents of the Linited States or the treaty
country.

Exemplion or reduced rale does not apply 1o an
excess inclusion for a residual interest in & real
astate morigage investmant conduit (REMIC).

The rate in column & applies to dividends pald by a
regulated investment company (RIC). Dividends
paid by & real estale investment trust (REIT) ane
subject to & 30% rate,

The exemption or reduction in rate does not apply if
the recipient has a permanent establishrment in the
United States and the income is effectively
connected with this permanent establishment.
Instead, fax ls nol withheld at source and the
provisions of Article B (Business profits) apply.
Additionally, evan if the income is not effectively
connected with a U8, permanent establishment, the
recipient may choose to treat net interest income as
industrial or commercial profits subject to Aricle 8 of
the treaty.

The rata is 4.9% for interest derived from (1) loans
granted by banks and insurance companies and (2)
bonds or securities that are regularly and
substantially traded on a recognized securities
rrarkit, Tha rate i 10 lor inberest nol described in
the preceding sentence and paid (i) by banks or (i}
by the buyer of machinery and aguipment fto the
seller due toa sale on credil,

The exemption does not apply if (1) the recipient was
a LS. resident during the S-year pericd before the
date of payment, (2) the amount was pald for
employment perfarmed in the United States, and (3)
the amount i not a periodc paymenl, or is a
lump-sum payment in lliew of a Aght to recelve an
annuity.

Thi rate is 15% (10% for Bulgana, 30% for Germany
and Switzerland) for contingent interest that does not
qualify as portfolio interast. Generally, this is interast
based on receipls, sales, Income, or changes in the
walue of property.

The rate & 15% lor interest determined with
reference 10 (a) recelpls, sales, Income, profits or
othar cash flow of the debtor or a related person, (b)
any change in the value of any property of e deblor
or a related person, of (2 any dividend, parinership
distribution, or similar paymant made by the debtor
of relaled parson,

The rate is 4.95% if the interest is beneficially owned
by a financial institulion (incleding an insurance
company).

™ Tha rata in column & applies to dividends paid by a

regulated imvestment company (RIC] or real estale
investment trust (REIT). However, that rate applies
to dividends paid by a REIT only if the beneficial
owner o the dividends is (a) an individual (o
pension fund, in the case of France) holding not
maore than a 10% interest in the REIT, (b} a parson
hedding not more than 5% of any class of the REIT's
stock and the dividends are paid on stock that is
publicly traded, or (c] a person holding not more than
a 10% Interest In the REIT and the REIT is
diversified.

Inberest received by a inancial instiulion is exempl,
Dividends received from an 80%-owned corporate
subsidiary are exempt if certain conditions are met.

e

Dividends received by a trust, company, or othar
nr-ganization operated uclusiuh.r lo adminisber or
provide pension, refirement, or ofther employes
banefits ganerally ara exempt if cerfain conditions
are mel,

Exemption does not apply to amount paid under, or
as part of, a condud arrangament.

Imterest is exemnpt if (a) paid to certain financial
institufions, or (b} paid on indebtednass from the
sale on credit of equipment or merchandise
Amounts paid 1o a pension fund that are not derved
from the carying on ol a busingss, direclly or
Indirectly, by the fund are exempl. This includes
amounts paid by a REIT only if the conditions in
Foatrote i ane mel. For Sweden, to be entithed 1o he
exemption, the pension fund must not sell or make a
contract to sell tha hotding from which the dividend is
derivied wilhin 2 months of the date the pension fund
acquired the holding.

The rate in column & applies to dividends paid by a
reguiated Investment company (RIC) or real estate
investment trust (REIT). Howewer, that rate applies
to dividends paid by a REIT only if the benshcial
owner of the dividends Is {a} an indhadual or pension
fund holding not more than a 10% interest in the
REIT, (b} a person holding not more than 5% of any
class of the REIT s stock and the dividends are pald
on stock that is publicly traded, or (c} & person
hiodding not mora than a 10% interest in the REIT and
the REIT is diversified. Dividends paid to a pension
fund from & RAIC, or a REIT that mests the above
condilions, arg exempt, For Sweden, the pension
fund must also satisfy the requirements in footnote
EE.

The exermpbion does nol apply 1o a sale of a U.S.
company's stock representing ownership of 0% or
more.

The rate is 5% for the rental of tangible personal
property.

The rate applles to dvidends pakd by a real estate
inwvestment trust (REIT} anly if the beneficial cwmer of
the dividends is (a) an individual holding less than a
1056 Intereat in the REIT, (b} a person holding not
more than 5% of any class of the REIT's stock and
the dividends are paid on stock that is publichy
traded, or (¢) & person holding not more than a 10%
interest in the REIT and the REIT is diversified.

The rate in column 8 applies o dividends paid by a
reguiated Investment company (RIC) or real estate
invastmant frust (REIT). Howewar, that rate applies
to dividends paid by a REIT only il the benelicial
owner of the dividends is (a) an individual holding not
maore than a 25% intarest in the REIT (b) a parson
hedding nat rmone than 5% of any class of the REIT's
stock and the dividends are paid on stock that is
publicly traded, or (c] a person holding not more than
a 10% interest in the REIT and the REIT is
diversified, or (d} a Dutch belegginginstelling.
Iriberes paid or accrued on the sale of goods.
merchandise, or services between enterprises is
exampt. Interest paid or accrued on the eale on
ereditl of indusirial, commarcial, or scsentlic property
Is exempt.

Withholding at a special rate may be required on the
disposition of U5, real propery interests. See U5,
Resal Property Intereat earier in this publication.
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Table 3. List of Tax Treaties (Updated through December 31, 2011)

Applicable Treasury

Official Text General Explanations
Country Symbol’ Effective Date Citation or Treasury Decigion (T.D.)
Australia TIAS 10773 Dec. 1, 1983 1986-2 C.B. 220 1986-2 C.B. 246
Protocol TIAS Jan. 1, 2004
Austria TIAS Jan. 1, 19939
Bangladesh TIAS Jan. 1, 2007
Barbados TIAS 11090 Jan. 1, 1984 1991.2 CB. 438 19912 C.B. 466
Protocol TIAS Jan. 1, 2005
Belgium TiaS Jan. 1, 2008
Bulgaria TIAS Jan, 1, 2009
Canada® TIAS 11087 Jan, 1, 1985 1986-2 C.B. 258 1987-2 C.B. 298
Protocol TIAS Jan, 1, 2009
China, People's Republic of TIAS 12065 Jan, 1, 1987 1988-1 C.B. 414 1988-1 C.B. 447
Commaonwealth of Independent
States? TIAS 5225 Jan, 1, 1976 1976-2 C.B. 463 1976-2 C.B. 475
Cyprus TIAS 10965 Jan, 1, 1986 19539-2 C.B. 280 1989-2 C.B. 314
Czech Republic TIAS Jan, 1, 1993
Drenmark TIAS Jan. 1, 2001
Protocol TIAS Jan, 1, 2008
Egvpt TIAS 10149 Jan. 1, 1982 19582-1 CB. 219 1982-1 C.B. 243
Estonia TIAS Jan. 1, 2000
Finland TIAS 12101 Jan. 1, 1991
Protocol TIAS Jan. 1, 2008
France TIAS Jan. 1, 1996
Protocol TIAS Jan. 1, 2008
Germany TIAS Jan, 1, 1990
Protocol TIAS Jan, 1, 2008
Greace TIAS 2902 Jan, 1, 1953 1958-2 C.B. 1054 T.0. 6109, 1954-2 C.B. 638
Hungary TIAS 9560 Jan, 1, 1980 1980-1 C.B. 333 1980-1 C.B. 354
lceland TIAS Jan, 1, 2009
Indiz TIAS Jan, 1, 1991
Indonesia TIAS 11583 Jan, 1, 1990
Ireland TIAS Jan. 1, 1998
lerael TIAS Jan. 1, 1995
Italy TIAS Jan. 1, 2010
Jamaica TIAS 10207 Jan. 1, 1982 1982-1 C.B. 257 195821 C.B. 23
Japan TIAS Jan. 1, 2005
Kazakhstan TIAS Jan. 1, 1996
Korea, Republic of TIAS 9506 Jan. 1, 1980 1879.2 CB. 435 1979.2 C.B. 458
Latvia TIAS Jan. 1, 2000
Lithuania TIAS Jan, 1, 2000
Luxermbourg Tias Jan. 1, 2001
Malta TIAS Jan, 1, 2011
Mexico TIAS Jan, 1,1994
Protocol TIAS Jan, 1, 2004
Morocoo TIAS 10195 Jan, 1, 1951 1952-2 C.B. 405 1952-2 C.B. 427
Metharlands TIAS Jan, 1, 1994
Protocol TIAS Jan. 1, 2005
Mew Zealand TIAS 10772 Mov, 2, 1983 1990-2 C.B. 274 1990-2 C.B. 303
Protocol TIAS Jan. 1, 2011
Monway TIAS 7474 Jan. 1, 1971 18973-1 C.B. 669 1973-1 C.B. 693
Protocol TIAS 10208 Jan. 1, 1982 1982.2 CB. 440 1982.2 C.B. 454
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Table 3. (continued)

Applicable Treasury
Official Text General Explanations
Country Symbal® Effective Date Citation or Treasury Decision (T.D.)

Pakistan TIAS 4232 Jan. 1, 1959 1960-2 C.B. 646 T.D. 6431, 1960-1 C.B. 755
Philippines TIAS 10417 Jan. 1, 1983 1984-2 C.B. 384 1984-2 C.B. 412
Poland TIAS 8486 Jan. 1, 1974 19771 CB. 16 18771 C.B. 427
Partugal TiaS Jan. 1, 1996
Romania TIAS 8228 Jan. 1, 1974 1976-2 C.B. 492 1876-2 C.B. 504
Aussia TiAS Jan. 1, 1994
Slavak Republic TIAS Jan, 1, 1993
Slovenia TIAS Jan, 1, 2002
South Alrca TIAS Jan, 1, 1998
Spain TIAS Jan, 1, 1991
Sri Lanka TIAS Jan. 1, 2004
Sweden TIAS Jan, 1, 1996

Praotocaol TIAS Jan. 1, 2007
Switzerland TIAS Jan. 1, 1998
Thailand TIAS Jan. 1, 1995
Trinidad and Tobago TIAS 7047 Jan. 1, 1970 1971-2 C.B. 479
Tunisia TIAS Jan, 1, 1990
Turkeay TIAS Jan. 1, 1998
Ukraine TiAS Jan. 1, 2001
United Kingdom TIAS Jan. 1, 2004
Venezuela Tias Jan. 1, 2000

1 (TIAS) — Treaties and Other International Act Series.

2 Information on the treaty can be found in PubBication 597, Informabion on the United States-Canada ncome Tax Trealy.
3 Thi U.S.-UL.S.5.A. incomé tax trealy applies 1o the countries of Armenia, Azerbaijan, Belarus, Georgia, Kyrgyzstan, Moldova, Tapkistan, Turkrenistan, and Uizbekistan

How To Get Tax Help

You can get help with unresclved tax issues,
order free publications and forms, ask tax gues-
tizns, and get information from the IRS in sev-
eral ways. By selecting the methad that is bast
for you, you will have quick and easy access to
tax help.

Contacting your Taxpayer Advocate. The
Taxpayer Advocale Service (TAS) Iz an Inde-
pendent organization within the IRS. We help
taxpayers who are experiencing econamic
harm, such as not being able o provide necessi-
ties like housing, transportation, or food; taxpay-
ars who are seeking help in resclving tax
problems with the IRS; and those who believe
that an IRS system or procedure is not working
as it should. Hera are seven things every tax-
payer should know about TAS:

+ The Taxpayer Advocate Servica i your
voice at the IRS.

& Qur service is free, confidential, and tai-
lored to meet your needs,

# You may be eligible for our help if you
have tried to resolve your tax problem
through normal IRS channels and have
gotten nowhera, or you belleve an IRS
procedure just izn't working as it should.

* We help taxpayers whose problems are
causing financial difficulty or significant
cost, including the cost of professional
reprasentaticn. This includes businesses
as well as individuals.

= Qur employees know the IRS and how to
nawigate it. If you qualify for aur help, we'll
assign your case to an advacate who will
listen 1o your prablem, halp you under-
stand what needs to be done 1o resolve i,

Page 56

and stay with you every step of the way
until your problem is resoclved.

= We have at least one local taxpayer advo-
cate in every state, the District of Colum-
bia, and Puarto Rico. You can call your
local advocate, whose number is in your
phone book, in Pub. 1546, Taxpayer Ad-
vocate Service—Your Voice at the |IRS,
and an our website at www.irs. govadvo-
cale, You can also call our toll-free line at
1-B77-777-4778 or TTY/TDD
1-B00-829-4059.

= You can leam about your rights and re-
sponsibilities as a taxpayer by visiting our
anling tax toolkit at wewwe laxtoolkil.irs. gov.
You can get updates on kot tax opics by

wvigiting our YouTube channel at www you-
and our Facebook page
at or

by fo-llawing our twaels at wuw. lwiller.
com‘YourlVoiceAlIRS.

Low Income Taxpayer Clinics (LITCs).
The Low Income Taxpayer Clinic program
serves individuals who have a problem with the
IRS and whose income is below a cerain level,
LITCs are independent from the IRS, Most
LITCs can provide representation before the
IRS orin court on audits, tax collection disputes,
and other issues far free o a small fee. If an
individual's native language is not English, some
clinics can provide multilingual information
aboul taxpayear rights and responsibilities. For
maore information, see Publication 4134, Low
Income Taxpayer Clinic List, This publication is
available at IRS.gov, by calling
1-800-TAX-FORM (1-800-829-3676). or at your
local IRS office.

Free tax services. Publication 910, IRS
Guide o Free Tax Services, is your guide to IRS
sefvices and resgurces. Learn about free tax

infermation from the IRS, including publications,
services, and education and assistance pro-
grams. The publication also has an index of over
100 TeleTax topics (recorded fax information)
you can listen to on the telephone. The majority
of the information and services listed in this
publication are available to you free of charge. If
there is a fee associated with a resource or
servica, il is listad in the publication.

Accessible versions of IRS published prod-
ucts are available on request in a varety of
alternative formats for people with disabilities.

Free help with your return. Free help in pre-
paring your return is available nationwide from
IRS-trained volunteers. The Volunteer Income
Tax Assistance (VITA) pragram is designed to
help low-income taxpayers and the Tax Coun-
seling for the Eldery (TCE) program is designed
to assist taxpayers age 60 and older with their
tax returns, Many VITA sites offer free electronic
filing and all voluntears will let you know about
credits and deductions you may be entitled to
claim, Te find the naarest VITA or TCE site, call
1-800-529-1040.

As part of the TCE program, AARP offers the
Tax-Aide counseling program. To find the near-
est AARP Tax-Aide site, call 1-888-227-7669 or
visit AARP's website at
Www. aarnp.orgdmoneytaxaide,

For more information on these programs, go
to IRS.gov and enter keyword “VITA" in the
upper right-hand cormer.

# E-file your refum. Find out about commer-
cial tax preparation and e-file servicas
available free to eligible taxpayers.

#» Check the status of your 2010 refund, Go
1o IRS . gov and click on Where's My Re-
furd. Wait at least 72 hours after the IRS

Internel. You can access the IRS web-
site at IRS.gov 24 hours a day, 7 days
a week fo;
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acknowledges receipt of your e-filed ra-
furn, or 3 to 4 weeks after mailing a paper
return. If you filed Form 5405, 8379, or
8839 with your return, wait 14 weeks (11
weeks if you filed electronically). Have
your 2010 tax return available sa you can
provide your soclal security number, your
filing status, and the exact whole dollar
amount of your refund.

Download forms, including talking tax
forms, instructions, and publications.

Order IRS products online.
Research your tax questions onling.

Search publications online by topic or
keyword.

Use the anling Internal Revenue Code,
regulations, or other official guidance.

Wiew Internal Revenue Bulletins (IRBs)
published in the last few years.

Figure your withholding allowances using
the withholding calculator anline at www,

irs. gowindividuals,

Determine if Form 6251 must be filed by
using our Alternative Minimum Tax (AMT)
Assistant.

Sign up to receive local and national tax
news by email.

Get information on starting and operating
a small business.

Phone. Mary services are available by
phone.

* Ordering forms, insfruchions, and publica-
tions. Call 1-800-TAX-FORM
{1-800-B29-3676) to order current-yaar
forms, instructions, and publications, and
priar-year forms and instructions. You
should recaive your order within 10 days.

Asking tax questions. Call the IRS with
your tax questions at 1-800-829-1040,

Solving problems, You can get
face-to-face halp solving lax problems
every business day in IRS Taxpayer As-
sistance Centers, An employee can ex-
plain IRS letters, raquest adjustments to
your account, or help you set up a pay-
ment plan. Call your local Taxpayer Assis-
tance Center for an appointmant. To find
the number, go to www.irs.gowlacalcan-
tacts or look in the phone book under
Umited States Government, infernal Reve-
nue Service.

TTYTOD equipment. If you have access
fo TTY/TDD equipment, call
1-B00-829-4059 10 ask tax questions or to
order forms and publications.

Publication 515 (2011)

* TeleTax topics. Call 1-800-829-4477 10 lis-
ten o pre-recorded messages covering
varous tax topics.

#* Refund information. To check the status of
your 2010 refund, call 1-B00-828-1954 or
1-B00-829-4477 (automatad refund infor-
mation 24 hours a day, 7 days a weeak).
Wait at least 72 hours after the IRS ac-
knowledges receipt of your e-filed retum,
or 3 to 4 weeks after mailing a paper re-
furn, If you filed Form 5405, 8379, or 8839
with your return, wait 14 waeks (11 weeks
if you filed electronically). Have your 2010
tax return available so you can provide
your social security number, your filing
status, and the exact whole dollar amount
of your refund. If you check the status of
your refund and are not given the date it
will be izsued, pleasa wait until the next
week bafore checking back.

» Other refund information. To check the

records and talk with an IRS representa-
tive face-to-face. No appointment is nac-
essan'—just walk in. If you prefer, you
can call your local Center and leave a
meassage requesting an appointment to re-
solve & tax account issue. A representa-
tiven will call you back within 2 business
days to schadule an in-person appoint-
ment at your convenience. If you have an
ongoing, complex ax account problem or
a special nead, such as a disability, an
appointment can be requested. All other
issuas will be handled without an appoint-
ment. To find the number of your local
office, go to www.irs. gowlocalcontacts or
look in the phone book under United
Slates Government, Internal Revenue
Senvice.

status of a prior-year refund or amended
returm refund, call 1-800-829-1040.

@ Mail. You can send your order for
forms, instructions, and publications to
fthe address below. You should receive

a response within 10 days after your request is

recansed.

Evaluating the gqualily of our telephone
services. To ensure IRS representatives give
accurate, courteous, and professional answers,
we use several methods to evaluate the quality
of our telephone services. One method is fora
second IRS representative to listen in on or
record random telephone calls. Another is to ask
some callers to complete a short survey at the
end of the call.

» Walk-In. Many products and services
H‘ are available on a walk-in basis,

* Products, You can walk in 1o many post
affices, libraries, and IRS offices to pick up
certain farms, instructions, and publica-
tions. Some IRS offices, libraries, grocery
stores, copy centers, city and county gov-
ermnment offices, credit unions, and office
supply stores have a collection of products
available to print from a CD or photocopy
from reproducible proofs. Also, some IRS
offices and libraries have the Internal Rewv-
enue Code, regulations, Intemal Revenue
Bulletins, and Cumulative Bulletins avail-
able for research purposes.

= Senices, You can walk in to your local
Taxpayer Assistance Center avery busi-
nass day for personal, face-to-face tax
halp, An employee can explain IRS letters,
reguest adjustmeanis to your tax account,
or help you et up a payment plan. If you
need to resolve a tax problem, have gues-

Internal Revanuea Sarvice
12071 M. Mitsubishi Motorway
Bloomington, IL 61705-6613

DVD for tax products. You can order
Publication 1786, IRS Tax Products
DVD, and obtain:

Current-year forms, instructions, and pub-
lications.

Prior-year forms, instructions, and publica-
fions.

Tax Map: an electronic research tool and
finding aid.

Tax law frequently asked questions.

Tax Topics from the IRS telephone re-
sponse system.

Internal Revenue Caode —Title 26 of the
U5, Code,

Fill-in, print, and save features for most tax
forms.

Internal Revenue Bulletins.
Toll-free and email technical support.

Two releases during the year.

— The first release will ship the beginning
of January 2011.

— The final release will ship the beginning
of March 2011.

tions about how the tax law applies to your
individual tax return, of YoU are mora com-
fortable talking with someone in person,
vigit your local Taxpayer Assistance
Center where you can spread out your

Purchase the DVD from Mational Technical
Information Service (NTIS) at wwwlirs gow’
cdordars for %30 (no handling fee) or call
1-877-233-6767 o/l free to buy the DVD for $30
(plus a $6 handling fee).
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Index

Ta help us develop a more useful index, please let us know if you have ideas for index entries.
See “Comments and Suggestions” in the “Introduction” for the ways you can reach us.

10% owners ................. 17
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