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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PALM BEACH COUNTY, FLORIDA

Case No. 502005CA040800XXNXME

JEFFREY EPFSTEIN,
Flaintiff,
VS.

SCOTT ROTHSTEIN, individually,
BEADLEY EDWARDS, indiwvidually,

Defendants/Counter-Plaintiffs.

TEANSCEIFT OF PROCEEDINGS

VOLUME II
OATE TAEEN: Tuesday, October 3rd, 2017
TIME: 10:01 a.m. — 4:43 p.m.
PLACE 205 N. Dizxie Highway, Room 10C
West Palm Beach, Florida
BEFCRE: Donald Hafele, Presiding Judge

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were
reported by:

Sonja D. Hall
Falm Beach Reporting Service, Inc.
1665 Palm Beach Lakes Boulevard, Suite 1001

West Palm Beachi FL 33401
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APPEARANCES:

For

For

For

For

For

For

Eradley Edwards:

SEARCY, DEMNNEY, SCAROLA, BAEREMNHART &
SHIFLEY, F.A.

213% Palm Beach Lakes Boulevard
West Palm Beach, FL 33409

By JACE SCAROLA, ESQUIRE

By DAVID P. VITALE, JER.

EBradley Edwards:

BURLINGTOMN & EROCEENEBACH PA

444 W Railrocad Avenus, Suite 350
West Palm Beach, FL 33401

By PHILIP MEAD BURLINGTOMN, ESQUIRE

Jeffrey Epstein:

W. CHESTEER BEEWEER, JE., P.A.

250 5. RAustralian Avenue, Suite 33401
West Palm Beach, FL 33401

By W. CHESTER BEEWER, JR., P.A., ESQUIERE

Jeffrey Epstein:

TONJA HADDAD, F.A.
315 S.E. 7th Street, Suite 301

Fort Lauderdale, FL 333201
By TONJA HADDAD COLEMAN, ESQUIEE

Jeffrey Epstein:

ATTEREEBUERY, GOLDEBEEGEE & WEIS5, F.A.
250 Australian Ave. Scuth, Suite 1400
West Palm Beach, FL 33401

By JACE &A. GOLDEERGER, ESQUIERE

Jeffrey Epstein:

DARREN K. INDYEE, PLLC

575 Lexington Avenue

New York, NY 10022

Ey DAEEEN E. INDYEE, ESQUIRE
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THE COURT: Have we settled upon the
next motion we would like to have heard?

M5. HADDAD COLEMAN: Yes, Judge. We
will be proceeding -- Tonja Haddad Coleman
on behalf of Jeffrey Epstein. We will be
proceeding with our motion to overrule
objections and compel Defendant/
Counter-FPlaintiff Bradley Edwards' answer to
gquestions.

Judge, this motion is directed at
Mr. Edwards' deposition testimony and the
two depositions he provided in this case,
the first of which was March 23rd, 2010, the
second of which was May 15th, 2013, which is
why this motion was not heard, as this Court
likely remembers from before lunch. In June
2013, summary Jjudgment was granted, so the
issues of the answers to the deposition
gquestions became moot while the case was on
appesal.

Did the Court find the motion?

THE COURT: Well, I have two similarly
titled motions here in front of me. One
says, Epstein's Motion to Overrule

Objections and Compel Defendant/
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Counter-Plaintiff Edwards to answer
gquestions.

MS. HADDAD COLEMAN: Yes, that's the
one.

THE COURT: Is that the one?

M5. HADDAD COLEMAN: Yes, Judge.

s this court is aware, the only thing
pending at this point in time in the case is
Mr. Edwards' claim of abuse of process
malicious prosecution against Mr. Epstein.
The abuse of process claim has been disposed
of. It was successfully won on the summary
judgment and is no longser an issue. So the
only operative portion of the Fourth Amended
Counterclaim is count two, malicious
prosecution.

In that complaint, Judge, against
Mr. Epstein, Mr. Edwards asserts in
paragraph 24, "While prosecuting legitimate
claims on behalf of his clients, Edwards has
not engaged in any unethical, illegal, or
improper conduct, nor has Edwards taken any
action inconsistent with the duty he has to
vigorously represent the interests of his

clients. Epstein has no reasonable basis to

Palm Beach Reporting Service, Inc. _

EFTAO00788222



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

11z

believe cotherwise, and newver had any
reasonable basis to believe otherwise."

Then in paragraph 33, Edwards lists the
damages he suffered as a result of Epstein's
alleged wrongful conduct.

Judge, damages aren't an actual eslement
of the claim of maliciocus prosecution that
must be proven in this case. Injury to his
reputation, mental anguish, embarrassment
and anxiety, fear of physical injury to
himself and members of his family, the loss
of walue of his time reguired to be diverted
from his professional responsibilities, the
cost of defending against Epstein's spurious
and baseless claims.

So as a result of those allegations,
Mr. Edwards was deposed. Within his
deposition —— nearly every section —— the
question was answered with an objection by
Mr. Scarcla.

The first portion of our motion deals
with Mr. Scarcla's wvery long and laborious
speaking objections. And that's an issue
the Court can read and perhaps rule upon

later, because we would like to just get to
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the actual guestions themselwves.

THE COURT: What is Q Task? What's
that?

MS. HADDAD COLEMAM: That's where I'm
going, Judge. Page four, first guestion,
"What tyvpe of information did you the put in
2 Task?"

Q@ Task, as the Court may be aware or
may not —-

THE COURT: I don't. That's why I'm
asking.

MS. HADDAD COLEMAN: It was created at
RREA. It was a form of instant messaging
within the office where the messages
received in the cffice can be deleted. I
believe it was created by Mr. Adler, a way
in which vou can communicate about a case,
invite certain people to participate, and
then it can be deleted.

&nd based on information, again,
availakle at the time the suit was filed,
there was information about the Epstein
cases put in ¢ Task. So those questions
waeren't answered.

&nd then the guestioning continues

Palm Beach Reporting Service, Inc. _
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regarding how LM and EW came to bring a case

to Mr. Edwards for him to prosecute against

Mr. Epstein. And those guestions -- a
privilege is asserted. They are not
relevant here. They are improper. And

furthermore more, Judge, i1f the Court looks
to the specific complaint f£iled by

Mr. Epstein against Mr. Edwards, the
allegation that we are stuck to defend here,
FEothstein and the litigation team knew or
should have known that the three filed cases
were weak and had minimal walue for the
following reasons.

Judge, LM and EW were two of the three
cases that Mr. Edwards and the Rothstein's
firm were prosecuting against Mr. Epstein.

LM had testified that she never had any
type of sex with Mr. Epstein. She worked at
numerous strip clubs, is an admitted
prostitute, has a history of illegal drug
use, and has asserted her Fifth Amendment to
avoid answering guestions in deposition
testimony.

EW testified that she worked at 11

different strip clubs, including one in
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which RRA represented the strip club, The
Cheetah, and that EW also worked as a
showgirl. Then the same thing with Jane
Doe, seeking damages, claiming severe
emotional distress.

So these are the three cases that
Edwards was prosecuting against Mr. Epstein
while working at REA. There's a causal link
alleged by Mr. Epstein in his complaint
against Mr. Edwards, which forms the basis
of Mr. Edwards' lawsuit. Mr. Edwards has
asserted that he always acted in good faith,
and everything he did while he was at RRA
was on the up and up.

S0 these guestions go not only to what
Mr. Edwards did on behalf of his clients
while he was a partner at RRA, but also
directly to RRA's involvement in the case
and what Mr. Epstein alleged in his
complaint against Mr. Edwards that forms the
basis of Mr. Edwards' lawsuit.

So claiming attorney-client and
work-product privilege when asked about EW
and LM in Q Task and when information as put

in there are guestions that should be
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overturned.

Judge, the testimony given by LM and EW
before and after REA became involved in this
case 1is definitely a central issue here.
There was testimony given to the FPI, we
believe, because we have privilege logs
and -- can't get the information wyet, but
that's a subject of another moticn -- their
testimony changed substantially once REA
became involved in this case. That goes
right to crux of, again, what Epstein knew
at the time these suits were filed. The
suit was filed against Edwards, and what
Edwards was doing in this case.

Judge, if vyou turn the page, lawyers
for Mr. Epstein asked Mr. Edwards if in 2008
if he knew whether LM was listed —- I'm
sorry —— EW was listed as or deemsd to be a
victim by the United States Attorney's
Office. He again refused to answer that.

One of the issues, again, that keeps
being raised is the issue of settlement of
these cases or ginning up these cases.

This is informaticon that goes back to

the crux of that issue, and the responses
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are necessary not only for Epstein to defend
this case, but more importantly for Edwards
to try to prosecute this case.

If he's alleging that ewverything he did
was legitimate and on the up and up, he
should have no problem answering the
guestions related to what he did.

Judge, if you continue on to pages six
and seven, the guestion turns to
communications that Mr. Edwards had with the
press regarding interviews with his clients.

&nd again, he asserts privilege
communications. This is about communicating
with the press. There's no basis in law. I
will get to the legal arguments later, but I
am just going through the gquestions that
refused to ke answered at this time.

Next it discusses the deposition of the
subpoena served on Ms. Maxwell. And
Mr. Edwards is asked, "Do you —- is
she neither -- would you agree that neither
Jane Doe nor LM" -— who are, again,

Mr. Edwards' two clients —-— "have testified
that there hawve been any connection

whatsoever with Ms. Maxwell?"
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Mr. Edwards answers, "Yes, I would
agree . "

The guestion then continues to ask,
"You know why they are tryving to serve a
subpoena on Ms. Maxwell to get testimony
that these girls that Mr. Edwards was
representing never made any allegations that
Ms. Maxwell had anything to do with the
case?"

THE COURT: Who is she?

MS. HADDAD COLEMAMN: She's a very
wealthy female who was touted to the
investors as another reason why Mr. Epstein
would supposedly want to settle these cases

to keep her out of it.

Next guestion: "What occurred in the
cases that -- investigation of Mr. Epstein
while Mr. Edwards was employed by —-- and a

partner at Rothstein, FRosenfeldt, Adler?"
Mr. Edwards is asked what investigators
worked on Mr. Epstein's cases. MNot even
what work they did at this peint, just who
worked on it. FERefuse to answer.
"Who was the first investigator that

you believe was involwved in investigating
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the cases, just to name that topic?®
Mr. Scarcla: "Work product, instruct

you not to answer."

It goes on. "Who" -- at the bottom of
page seven. "Who other than Mr. Fisten from
an investigator —- from an internal

investigator and REA employese worked on
doing investigations on the Epstein files?"

Mr. Scarcla: "Same objection. Same
instruction."”

"You're claiming work product?"

"Yesg "

and then the conversation continues,
then at the bottom -- at the bottom of page
seven, "Have you ever directed -- did you
ever direct investigators during the time
you were at RRA —— and that's the question
you are claiming privilege over, correct?"

Mr. Scarcla: "I am claiming the
privilege with respect to any action that
was taken by Mr. Edwards or at Mr. Edwards'
direction in connecticon with the
investigation, prosecution of the claims
against Mr. Epstein.”

It goes on. The guestion —— Judge, 1if
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you read this yourself —— I don't think I
need to read it into the record page by
page. Same cobjection. Same instruction.
Mr. Edwards will not answer any guestions
regarding what he did or didn't deo.

This is in direct response to any
guestion related to an investigation of
Mr. Epstein sclely while he was working as a
partner at RERA.

Judge, the next page, the subject
matter of the examination of deposition
turns to other inwvestigations.

"Did Mr. Roberts ever perform
investigation work on any of the Epstein
files?"

"Same objection."

Judge, vou can go through again, that
goes to —— Mr. Scarcla cobijects to every
gquestion asked.

Then the subjsct turns to Alfredo
FRodriguez. Mr. Epstein's attorney attempted
to ask on two separate dates about
Mr. Rodriguez in the deposition. And again,
the first guestion, Judge —-- you can look at

he dates and see how germane these issues
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are.

THE COURT: Who is Mr. Rodriguez?

MS. HADDAD COLEMAW: He is a man who is
alleged in Mr. Edwards' -- some of
Mr. Edwards' pleadings as —— I'm sorry,
Judge —-- something to do with —--— he was
Mr. Epstein's housekesper.

I apologize, Judge. I came into this
case in 2012, so I don't know somstimes all
of the facts that came before me.

Between those two dates, that is July
29th and August 17th, 200% —- and again, if
the Court remembers, the date of the Ponzi
scheme and the implosion —-

Did vou speak with Mr. Rodriguez at
all?

Fefuses to answer.

211 I am asking right now, not the
substance, but Jjust so the record is clear,
did you the speak with him? 2And again,

Mr. Edwards won't answer.

The examination continues regarding
contact with Mr. Rodriguez. And then again
you can see all the privileges that were

responded to as a result of those gquestions.
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Judge, next we're at page 11. The
subject matter turns to Mr. Edwards'
communications with Maria Villafatia, who is
the United States attorney —-— assistant
United States attorney involwved in the
Epstein cases.

guestion: My gquestion is only did you
speak to her prior to filing that complaint,
Doe versus United States. It's just a ves
or no.

FEefuses to answer. Throughout the
entire guestioning there he refuses to
answer.

Then it turns to Mr. Edwards'
conversations with FBI agents in connection
solely about the Epstein cases. And again,
he refuses to answer.

Fage 12, Judgs, is where we really get
into the heart of the matter. BAnd the
subject matter of the examination turns to
Mr. Edwards' purported interactions with
anyone associated with the Epstein cases.

&nd before I get into these guestions,
Judge, as the Court may recall and be aware,

in some of his pleadings, Mr. Edwards has
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asserted that the REA firm and Mr. Edwards'
actions were so zealous during this time
periocd —-— as part of his defense —-- because
there was a joint prosecution agreement in
the cases against Mr. Epstein and that RRA
was asked to take the lead, or that

Mr. Edwards was asked to take the lead
because he had three plaintiffs.

So these guestions are very germane,
not only to Mr. Edwards' assertion of why he
did what he did, but more importantly to
what was actually occcurring in these cases
during the time frame in which Mr. Epstein
formed his basis to file suit against
Mr. Edwards.

Question: "Mr. Edwards, among the
plaintiffs" lawyers, is there any type of
joint prosecution agreement related to

Mr. Epstein?"

"Same objection. Same instruction.”

Judge, this geoes on for two pages. You
can see it yourself. Mr. Edwards will not
answer any guestion. This wasn't even

asking for a copy of the agreement or what

it is. We were just asking what exists.
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Next page. The discussion turns to the
manner in which the cases were handled while
Edwards was a partner at RRA, the meeting he
had with Mr. Rothstein.

We asked: "The meeting vou had in
Mr. Rothstein's office with Russell Adler
and some unknown person on the phone, were
vyou given any direction at that time that
certain discovery should be done, certain
tactics should be used with regard to
prosecuting the Epstein cases?"

"Ohdjection."

Question: "What did —— what
information did Mr. Rothstein send you that
involved Mr. Epstein?"

"Same objection. Same instruction.”

Question: "At the meetings that you —-
at the meetings that occurred where these
various lawyers, Berger, Adler, Stone, Rob
Bushel were present and Epstein was
discussed, was the disceovery and/or
inwvestigation regarding Mr. Epstein ever
discussed?"

"Objection."

Next line of guestions. It turns to

Palm Beach Reporting Service, Inc. _
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the ewvents surrcunding the prosecution of
the Epstein cases in Z2009.

&gain, Judge the crux of the
inwvestigation.

"In setting these depositions —— that
iz, in requesting these depositions be taken
some time in June or July of 200% or
requesting dates for them, did you have
discussions with other attorneys at your
firm as to the benefits that would exist in
your case —— your three cases against

Mr. Epstein by taking these individuals'

depositions?"

"Objection. Instruct you not to
answer."

Question: "Mr. Edwards, were you

involved in any discussions regarding the

depositions —— I'm sorry —— regarding the
deposing of any of the people —— of these
individuals -— Mr. Trump —-— that is, in

discussions with any other lawyers in your
firm, including Scott Rothstein?®
"Same objection. Same instruction.”
"Did wyvou ever discuss with

Mr. Rothstein or anyone on his behalf the

Palm Beach Reporting Service, Inc. _
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value of taking the depositions of Trump,

Dershowitz, former President Clinton, Dawvid
Copperfield, Leslie Wexner as an inducement
to get Mr. Epstein to settle his lawsuits?"

Lgain, Mr. Scarcla obijects.

Judge, this all continues on the next
page. The guestioning goes on about flight
data, planes own by Mr. Epstein. And again
same objection.

"Were you inveolved with -- in the
discussion to receive flight data associated
with any planes purportedly owned by
Mr. Epstein?"

"Objection. Instruct you not to
answer."

"Did wou have any discussion within
your firm with regard teo taking the
deposition of celebrities, famous people who
were reportedly on the plane =o that they
would be deposed and it would be an
inducement to Mr. Epstein to settle his
lawsuit?™

"Same objection. Same instruction.”

QJuestion: "Tesn't it true, Mr. Edwards,

in taking the deposition or in attempting to

Palm Beach Reporting Service, Inc. _
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take the deposition of Donald Trump, vou had
no information that Mr. Trump had any
knowledge of any female having -- that is,
underage female ewver having been on

Mr. Epstein's plane and having been
assaulted by him?"

and Mr. Scarcla: "What Mr. Edwards
knew or didn't know in connection with this
prosecution of a pending claim is protected
by privilege. I instruct him not to
answer."

The conversation goes on, Judge, to
investigation of COfficer —— I'm geoing to say
his name wrong. I apologize —-- Vakeri
(phonetic) -- purpose of the conversation
with this officer. HNo answer, yet he's
listed on the witness list at this time.

Then the conversation turns to Ken
Jenne, former Sheriff who worked at REA
during the time in guestion.

THE COURT: What page are you on?

MS. HADDAD COLEMAN: I'm at the top of
page 15.

Same objections.

Then, Judge, the second deposition,
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which occurred immediately priocr to this
court granting the summary Jjudgment motion,
Mr. Edwards was asked additicnal guestions.
In addition to the fact that if he were
asked all the gquestions asked the first time
would he object again. &And he said he
would, he would assert the same cobjections.

So Mr. King is at this deposition
objecting on grounds of relewvancy,
materiality, instructing the witness not to
answer.

&nd then if the Court turns to page 16,
there's actually a statement of government
privilege in response to a guestion: "Did
you ever have any contact with Eendall
Coffey regarding the preopriety or asking him
an opinion on the propriety of taking that
book from Mr. Rodriguez?"

"Same objections. Work product and
attorney—-client privilege and government
privilege."

Then again, Judge, 1if you go on page
14, the conversation turns to, "If we ask
you every guestion that was asked in the

first deposition would you assert the same

Palm Beach Reporting Service, Inc. _

EFTA00788239



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

125

privileges?"™ And they said wyes. Then it's
made clear that after the court rules on it
the deposition will ke continued.

Then on the next page, Judge, Mr. King
presents that they did not produce any items
responsive to Schedule AB served with the
deposition duces tecum relating to any
damages suffered by Mr. Edwards as a result,
allegedly, of this lawsuit, which is, again,
an slement of this case. He asserted
financial privacy privilege at the
deposition as to anything related to his
work, how much money he made, how much money
he made while at REZ, how much money he made
off the Epstein cases and things of that
nature.

So, Judge, those are the summaries of
topics in the depositions for which we are
seeking responses from Mr. Edwards.

s set forth in detail within the
motion and the case law presented, neither
the attorney-client privilege nor the
work-product privilege is applicable to
virtually anything we ask, and the

argumentative objections made by Counsel, as
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well as other certain guesticnable
opjections, have no basis in his assertions
and should be overruled.

THE COURT: Let me you. Do you know
whether or not the objections are being
asserted during the pendency of the claims
by the females that had sued Mr. Epstein and
that Mr. Edwards was representing at the
time since then having been rescolved, to my
knowledge —-- all of those cases?

MS. HADDAD COLEMAN: Judge -— I'm
SOYEY.

THE COURT: That's okay.

Or was a matter of objecting relative
to mental impressions when it comes to work
product? Because I really don't see an
attorney—client privilege in any of
gquestions asked as it relates to the present
case, that i1is, Edwards/Epstein matter. Does
it relate to attorney and work product
privilege as it relates to that case, the
current case that we have in front of us?

MS. HADDAD COLEMAN: Judge, Mr. Edwards
sued Mr. Epstein. And he asserted in no

uncertain terms in his complaint that every
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action he took in these cases were
legitimate and for a legitimate purpose, and
he did not engage in any impropriety.

s a result, these gquestions, many of
which just reguired a yes or no answer, go
to the crux of the allegations he made. He
made the statement --

THE COURT: I understand. A&And my
guestion is not necessarily one of relevance
particularly for discovery purposes where we
know that the bounds of discovery are much
broader than what may be admissible. The
test is whether or not the information
sought is reasonably calculated to lead to
the discovery of admissible evidence.

What I'm trying to understand, though,

is one of privilege —-— and whether vou can
answer for me -—- perhaps Mr. Scarcla will be
able to do =0 -—- the timing of these

depositions may or may hot be close to when

these cases were still —- the mincr female
cases or the adult female — whomever it was
that sued -- sued Mr. Edwards (sic) were to

recover damages for alleged physical abuse.

So my guestion is whether or not these
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privileges that were asserted ——
particularly the work-product privilege
related to those cases that would have been
still pending at the time these depositions
were taken, meaning the ones that

Mr. Edwards was representing the females ——
or was it in conjunction with the case that
is at issue here.

MS. HADDAD COLEMAN: Judge, the three
cases That Mr. Edwards was prosecuting
against Mr. Epstein, the civil cases, were
all settled by the time the second
deposition toock place.

I believe they were settled shortly
after Mr. Edwards gave his first depcosition.
But they were certainly settled before I
came inte the case in 2012. 8So I can tell
you, in no uncertain terms, by the time
Mr. Edwards' second deposition was taken
they had long been settled, because that was
in 2013.

Judge, I would say not only were the
cases closed, but Mr. Edwards put his work
product at issue by filing this suit. BSo

certainly, if not when the cases were still
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pending, but once the cases were settled he
needed to answer those guestions and still
does.

With respect -- I guess to answer your
guestion regarding the work-product
doctrine -- and of course, cobviously, this
information is needed, as the Court's aware
what the law says —-- this information is
needed for Mr. Epstein to defend himself.
&nd indeed, more importantly, Mr. Edwards
will need to use it if he's going to
successfully attempt to prosecute this case
against Mr. Epstein and say what he alleges
in his complaint.

He has the burden of proof that
everything he did was on the up and up. You
can't assert a privilege for every action
you took in prosecuting a case and then coms
bhack and not give us the information of what
you did to defend it.

Judge, the law states that if we show
that we the party seeking the discovery need
the material for preparation of our case,
and we are unable, without undue hardship,

to obtain the eguiwvalent material another
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way, that the court should grant us the
access to the information. That's in
Florida Bule of Ciwil Procedure 1.280(b) (4),
and in Genovese wversus Prowvident Life 74
So.3d 1064 Florida Supremes Ceourt Z2011.

It's also established, Judge, under the
law, that a plaintiff cannot assert
work-product privilege to aveoid answering
guestions regarding his own allegations that
he alleges in a complaint, even if the
guestion reveals a legal theory of his case.

&nd the case that stands for that
proposition, Judge, is Dunkin' Donuts wersus
Mary's Donuts, 206 F.R.D. 518 Southern
District of Florida 200Z. And again, the
rationale supporting this was guoted by the
Florida Supreme Court in 19%4 in the
Southern Bell Telephone and Telegraph
Company wversus Deason.

Frankly, Judge, if the Court wants me
to go through the other objections that were
raised in deposition that have no basis in
law in a deposition, objections such as
assumes facts not in evidence; hypothetical

guestion; no proper predicate; not
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reasonably calculated to lead to the
discovery of admissible evidence; the
financial part —— I'm sorry, government
privilege —— it's all laid out there. I
don't think it requires a long belaboring
legal argument from me.

Frankly Judge, the objection on the
grounds of financial privacy -—— I'm on page
22 of my motion judge.

THE COURT: I am with you.

MS. HADDAD COLEMANW: We understand
perhaps better than the average defendant
that there is a financial right to privacy
and sometimes it can be waived.

Judge, it can be waived when the
material that's sort by a party is relevant
to the subject matter of the pending action.

Here, Judge, Mr. Edwards is claiming
damages against Mr. Epstein. Fart of those
damages include injury to his reputation as
an attorney; loss of time diverted from his
practice, again, as an attorney. And how
does one guantify this? It's monetary.
It's financial.

If his reputation suffered somshow as a
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result of being susd by Mr. Epstein in 2009
and not by being partners with Scott
Fothstein, we are entitled to pursue that.
We're entitled to the discovery to show how
much money he made while he was working at
ERA;, before he was working at ERA, after he
worked at ERA, what his relationship was
with the alleged other plaintiffs with whom
he had a joint prosecution agreement that he
refuses Lo turn over, how the money was
split up once the cases were settled.

211 of those issues, Judge, relate to
financial damages that he is alleging in
this case.

THE COURT: Joint prosecution agreement
means that one or more than one of these
alleged wvictims would be Jjointly prosecuting
Mr. Epstein? Is that what this is supposed
to be?

M5. HADDAD COLEMAN: Yes, Judge. In
some pleadings, Mr. Edwards has asserted, in
defense to our allegations of what went on
in the cases while he was a partner at REA,
he alleged that basically RRA was taking the

helm, because they had the financial means
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to conduct all this discovery. And it was
pursuant to a joint prosecution agreement —-
or a co-plaintiff -- I might be using the
wrong words —— but it was asked in the
deposition. Mr. Edwards brought this up.
This wasn't something that Mr. Epstein just
thought was occurring.

Then when we pressed Mr. Edwards to
provide answers to that with whom, how did
it work out, did you have anything in
writing, Mr. Edwards refused to answer the
guestions, as you saw in here, pursuant to
work-product privilege, attorney-client
privilege.

In this case, Judge, the damages he's
claiming allegedly could have started in
2009 and could be continuing to present
date, because this lawsuit is still going
on.

THE COURT: I understand.

MS. HADDAD COLEMAN: So it's our
position that because he's made his
finances -- or his financial damages —--— 1it's
an slement of this case. It's not just

run-of-the-mill let's let the Jjury decide it
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thought he was damaged, he has to prove
damages. And we are entitled to explore
what damages he may have suffered so we can
determine the walue of his case, if any, and
so we can properly defend against it.

THE COURT: Was any production in the
request made in that respect?

MS. HADDAD COLEMAM: Yes, Judge. Again
it was requested in his depo, and he
obojected to everything. And we did serve
him after —-- after the stay was lifted, I
served damages interrogatories to
Mr. Edwards, and we received unverified
responses in the middle of last week. So I
don't have a werified answer to those yet.

THE COURT: Do you have those with you
so I can take a lock? We may be able to
bypass some of the discussion and get into
the sufficiency of those unverified answers.

MS. HADDAD COLEMAN: I do, Judge. It
you give me just a moment. It's in my file.

Judge, the instructions won't be here,
but the relevant time period was 20086 —- or
2008, I believe, right before Mr. Edwards

went to work at RRA when he was a sole
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practitioner. A&nd before that he was an
assistant state attorney.

May I approach?

THE COURT: Sure.

MS. HADDAD COLEMAN: This is
Mr. Scarcla's filing notice of serving
unverified answers, as well as our guestions
and his answers, the objecticns.

MER. SCAROLA: Ycour Honor, may I regquest
a copy of that? I didn't bring it with me,
as it is not raised as an issue in the
motion.

THE COURT: OCbviously it was something
that I was interested in and perhaps it
wasn't raised but it could hopefully curtail
some of discussions here conce I take a look
at them.

Deputy, would yvou ask Denise to kindly
make an extra copy, please?

MS. HADDAD COLEMAN: Judge, with
respect to the rest of the meotion, we
just -— in the motion we -- again, the last
deposition was taken a month before you
granted the first summary Jjudgment. And as

you know, from June 2013 —— I'm scorry from
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—— the case had basically not been actively
prosecuted in this court until June 2017
when the Florida Supreme Court issued its
final ruling. BSo should the Court grant our
motion, we did preserve the right to
redepose Mr. Edwards on these issues.

We feel not only that all of the
actions taken by Mr. Edwards while
prosecuting the cases at RRA are issues that
need to be answered. Judge, Mr. Edwards'
reputation and -- commiserate with his
financial business what he was bringing in
as an attorney and through his law firm both
before and while at EBR&, as well as after
leaving ERA, go straight to the heart of
what he's claiming, being injury to his
reputation and time away —— diverted away
from his cases.

We are hopeful that the Court will
review all of that information as well as
the case law relied upon in ocur motion, and
compel Mr. Edwards to answer the guestions
that are related to this lawsuit.

THE COURT: &As I said, I don't know if

you've had the opportunity to rewview the
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answers that are unverified.

From a telephone conversation that
Mr. Goldberger, Mr. Scarcla and Mr. Edwards
and I had regarding the logistics of trying
to deal with the stay or a motion and how we
were going to go forward, the manner in
which we can proceed —-- Mr. Edwards was on
the telephone from Jamaica —-— so it may have
been just a matter of his unavailability
that caused the unverified answers.

Have vou had a chance to look at them?

MS. HADDAD COLEMANM: Judge, I was at a
funeral Friday and couldn't appear
telephonically. I did. He object —-- if you
read the first 25, objection, irrelevant,
not likely to lead to admissible evidence,
overbroad, without any law or any assertion
other than that.

Then the last few say, different
answers, which is —— a2 few of them are
really related to the wverification.

But basically there's no answers there,
other than the amounts —-- he gives us the
amounts that the three cases Mr. Edwards was

prosecuting against Mr. Epstein were settled
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for, which clearly we know because

Mr. Epstein paid the money. So there's no
substantive answer to any of them, would be
my answer to you at my first glean of them.

THE COURT: All right, we will take a
look at that.

211 right, in the meantime while I'm
wailting to get those, Mr. Scarcla, you want
to respond to these general areas of inguiry
and the position that you are taking as of
now, because I think that's really what
matters as opposed to then?

MER. SCARQOLA: Yes, sir, I would like
to. Indeed, that iz a wery significant
distinction because ——

THE COURT: Deputy, hand out the
coples.

ME. SCAROLZA: At the time that both
depositions were taken, there were competing
claims that had not yet been resolwved,
including Mr. Epstein's claim against
Mr. Edwards, in which Mr. Epstein bore the
burden of proving that Mr. Edwards lacked a
good faith basis for all of the claims that

he brought against Mr. Epstein and all of
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the conduct that he had engaged in during
the course of those prosecutions.

Obviously, with regard to the conduct
that occurred during the course of the
prosecutions, that conduct was covered by
the litigation privilege, and therefore, zall
ingquiries into any post—-filing activities on
Mr. Edwards' part was not relevant or
material and could not lead to the discovery
of relevant or material information.

&nd since it was relevant only to -- or
since the line of inguiry was being pursued
with regard to Mr. Epstein's claims against
Mr. Edwards, there was no sword/shield
concern in that regard.

We are now in a position where
Mr. Edwards' state of mind at the time he
filed his claims against Mr. Epstein has
been resclved by wvirtue of a motion for
summary Jjudgment. That is, we moved for
summary Jjudgment on the basis that
Mr. Edwards did nothing improper, had
probable cause to support all of these
claims. MNo opposition was filed to that

motion.
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&nd on the eve of the summary judgment
hearing, a voluntary dismissal was taken.

So there has been a disposition favorable to
Mr. Edwards as a matter of law with regard
to those claims.

S0 what remains at issue presently is
not Mr. Edwards' state of mind, but
Mr. Epstein's state of mind. At the time
that Mr. Epstein filed his claims against
Mr. Edwards —— the fiwve claims that we have
referenced earlier this morning on more than
one occasion —— the issue in that regard is
limited to what Mr. Epstein knew at the time
he initiated those prosecutions, and not
what he has somehow able to try to discover
to attempt to justify his unjustified and
unjustifiable acticons at the time it was
taken.

That is, he cannot prove that he had
probable cause by reference to things he had
no knowledge of, and could not hawve had any
knowledge of at the time he filed those
claims. That would specifically include
knowledge of any communications that

Mr. Edwards had with his clients.
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Obviously, Mr. Epstein did not know
about the content of attorney-client
privilege communications, and could not rely
upon the existence of the substance of those
communications to try to justify his lawsuit
against Mr. Edwards.

He also did not know about Mr. Edwards'
work product, Mr. Edwards' mental
impressions, Mr. Edwards' Q-Tip (sic)
communications —-

THE COURT: Q Task.

ME. SCAROLA: § Task. Thank vyou.

—— in the intra-office system that
existed during Brad Edwards' prosecution of
his claims against Mr. Epstein.

Incidentally, Brad Edwards began the
prosecution of those claims long before he
ever became a member of RREA. Those cases
were all filed, they were being actively
prosecuted and pursued when Mr. Edwards was
hired by the Rothstein, Rosenfeldt, Adler
firm.

But what went on in those cases after
Brad Edwards had filed them, was cbhviously

not something that Mr. Epstein could rely
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upon. If he didn't already know it at the
time he filed suit, he could not rely upon
it as justifying his hawving filed =suit, so
it could not possibly be part of probable

cause.

Mow, one thing that is glaringly
omitted from the argument that Your Honor
has heard on these issues is how Brad
Edwards could possibly waive a privilege
that doesn't belong to him.

The attorney-client privilege is not
the lawyer's privilege. The attorney-client
privilege belongs to the client. The
clients are not parties to this action. The
clients have taken no action that could
waive attorney-client privilege. They have
not waived it and Brad Edwards is ethically
obliged to protect the confidentiality of
those communications, not only during the
periocod of time that he was actively
representing these clients, but the
attorney—-client privilege survives and
continues past the termination of the
attorney—-client relationship. Indeed, even

after a client has died the obligation to
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protect the confidentiality of the
communication continues.

With regard to the work-product
privilege, that privilege is wery clearly
defined in Flecrida Rule of Civil Procedure
1.280(k) (3)y. A&And, Your Honor, that is
guoted in the response in opposition to
Jeffrey Epstein's moticon to overrule
objections and compel answers to these
gquestions. It is guoted in its entirety at
page two of our response. And it says that
a party may obtain discovery of documents
and tangible things otherwise discoverable
under subdivision (b)(l) of this rule. That
means it must be relevant and materizal and
prepared in anticipation of litigation or
for trial by or for another party, or by or
for that party's representative, including
that party's attorney, consultant, surety,
indemniteor, insurer or agent. BAnd I will
pause there for just a moment.

The joint prosecution agreemsnt was an
agreement among the plaintiffs' lawyers who
all had claims pending against Jeffrey

Epstein for the sexual molestation of their
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mincr female clients.

An agreement was entered into to share
confidential information for purposes of
serving the unified interest of those
claims. That's what the agreement was.
That's all the agreement was. There was no
fee sharing agreement. There was nothing
beyond the fact that information could be
shared, and the confidentiality of that
information preserved within the context of
the common interest that those plaintiffs
shared.

So I point that out only because it
relates to this reference to including that
party's attorney, consultant, surety,
indemniter, insurer or agent only upon a
showing that the parties seeking discovery
have a need of the materials in the
preparation of the case —-- that goes to this
stage whether they have any relevance
whatscever, because we are no longer dealing
with Brad Edwards' state of mind, only with
Jeffrey Epstein's state of mind, and is
unable, without undue hardship, to cbtain

the substantial equiwvalent of the materials
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by other means. That means you must exhaust
alternative means of discovery to uncover
the facts before you attempt to invade the
work-product privilege.

In ordering discovery of the materials
when the required showing has been made, the
court shall protect against discleosure of
mental impressions, conclusions, opiniocns or
legal theories of an attorney or their
representative of a party concerning the
litigation.

Well, what is the stated purpose of
this? The only thing we have heard is, we
want to discover Brad Edwards' mental
impressions. We want to discover what he
was thinking when he was making choices that
he made during the course of the litigation
and what he was thinking when he brought
these claims. Well that's no longer an
issue before this court. We are not here to
decide what Brad Edwards was thinking. That
issue has been resclved by way of a
voluntary dismissal. What we are here to
determine is whether Jeffrey Epstein had any

reasonable basis whatsoever to support his
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claims, or was he acting cut of malice.

So the law clearly tell us the mental
impressions of lawyers are not discoverable.
Those are sacrosanct work product.

THE COURT: Let me stop vou for a
moment and interrupt, as I have others, with
a gquestion.

ME. SCAROLA: Surely, sir.

THE COURT: In terms of now, the issue
iz one of Mr. Edwards' bringing an
affirmative claim against Mr. Epstein for
malicious prosecution. The elements have
been discussed with some detail earlier
today. Probable cause being one of those
that we focused on.

The mental impressions that Mr. Edwards
may have had -- and that would be
potentially protected as it relates to
claims of the clients that Mr. Edwards
represented against Epstein —- can be
compartmentalized as it relates to those
claims.

However, there is an affirmative claim
being made by Mr. Edwards against

Mr. Epstein for malicious prosecution

Palm Beach Reporting Service, Inc. _

EFTA00788261



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

151

relating to at least several issuss —— the
ones that we have discussed and perhaps
there's more —- is the federal case that was
brought that allegedly mirrored the state
case, and Mr. Epstein's apparent bkelief that
those claims were being brought to his
detriment, arguably -- because I think
there's still a guestion out there whether
or not Mr. Epstein actually sustained any
cognizable damage as a result of the claim
that he brought against Rothstein, Edwards
and LM. We will leave that for another day.
But there's still issues of the federal
case being brought that allegedly mirrored
the state claim, and in his wview --
Mr. Epstein's wview was somehow inflated to
appease the investors in this Ponzi scheme,
and thus potentially subject him to further
exposure as it related, not only
economically for damages, but alsoc costs of
the defense, attorney fees and the like.
Then alsc this claim that somehow the
alleged factoring of these cases ——- I guess
they admitted to the factoring of these

cases to the extent that shares were
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apparently sold to investors, and the
attempt to inflate the amount of those cases
to the detriment, again, allegedly of

Mr. Epstein, that lengthy discussion as to
the current claim would be compartmentalized
and unassociated with the prior cases where
Mr. Edwards is representing the alleged
viectims.

There has to be some method of
discovery here to properly vet probable
cause on behalf of Epstein as 1t relates to
his defending the affirmative action brought
by Edwards.

He cannot be completely and entirely
hamstrung from making at least some headway
into that aspect of the matter.

I agree with you from the standpoint of
asking gquestions why did EW or any of these
other females come to you for advice, it
would not be sacrosanct. It would not be
something that would be subject to
discovery. It would be clearly
attorney-client privilege, and that
privilege would remain consistent, even if

the case had been settled.
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To me, I don't see any relevance from
the standpoint of would it be reasonably
calculated to lead to the discovery of
admissible evidence. But things such as the
investigation and how this investigation
proceeded when these cases were being
factored, when they were being sold to these
so-called investors, when the time period
was where the LM case was brought to federal
court, what transpired during that period of
time that may have given rise -- again,
getting back to the reasonable calculation
analysis for discovery of admissible
evidence, why would at least some of that
material not be subject to discovery,
perhaps not admissibility, but for discovery
purposes.

ME. SCAROLA: Ewverything that
Mr. Epstein knew about what was going on,
everything that Mr. Epstein reascnably
believed about what was going on is relewvant
and material to whether Mr. Epstein had
probable cause to sue Brad Edwards for some
viable tort claim arising out of that

reasonable belief.
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THE COURT: When he filed the suit.

ME. SCAROLA: When he filed the suit,
yes, sir.

So the point in time that we have got
to locok at is the point in time at which the
lawsuit was filed, because that's when
probable cause is measured.

If we are talking about an arrest, the
viability and legality of the arrest is
judged based upon what the law enforcement
officers reasconably believed at the time
that the arrest was made.

If we're talking about the probable
cause for the filing of the lawsuit, we are
talking about what the plaintiff reasonably
believed at the time of the filing of the
lawsuit.

&nd as I candidly acknowledged earlier,
that might be a mistaken belief, Jjust as law
enforcement cofficers may mistakenly believe
a suspect is the one who committed the
crime. But if the helief is reasconakle,
probable cause exist.

If Mr. Epstein's belief at the time he

filed was reasonable, then probable cause
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existed. But he cannot attempt to establish
probable cause on the basis of things that
he neither knew nor could possibly have
known, because in many circumstances, they
hadn't even occurred yet. & lot of this
inguiry —-

THE COURT: That's fair. What hadn't
occurred yet, I agree with you. But things
that I focused on in the light most
favorable to the broad nature of the law
regarding discovery are those that I'wve
already suggested allegedly did take place
pricr to the suilt being filed.

ME. SCAROLZ: And it would help me if
Your Honor gawve me an exXample.

THE COURT: I gave two. One was the
filing of the federal case that increased
Mr. Edwards' (sic) potential financial
exposure as it related to the alleged
damages —-

ME. SCAROLA: Did wyou mean Mr. Epstein?

THE COURT: Mr. Epstein's alleged —-

ME. SCAROLA: I do that all the time.
I apologize for interrupting the Court.

THE COURT: Unfortunately they both
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begin with Es. I did that before with
somebody else.

ME. SCAROLA: I just want the record to
be clear.

THE COURT: That's exactly right. It
potentially increases Mr. Epstein's
financial exposure as it related to the
amount of stated damages. It conceiwvably
would have —— and by wvirtue of the fact that
two cases remained pending, would hawve
increased, to some degree, his payment of
attorney's fees and costs associated with
the federal —-

ME. SCAROLA: Had he ever been served
with it.

THE COURT: Had he ever been served.

ME. SCAROLZA: Which he never was.

THE COURT: It did expose him, at least
to some degree.

M5. HADDAD COLEMAN: I'm so sorry,
Judge. And I really don't mean teo interrupt
Mr. Scarcla. He wasn't served with it, but
it was filed under the conscolidated case
number, and he did, in fact, hawve to incur

fees to file a motion successfully to

Palm Beach Reporting Service, Inc. _

EFTAO00788267



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

157

dismiss that federal case.

THE COURT: Okay, so the point I'm
making is ——- Jjust to explain to you what I
foresee —- or what I have seen as two
examples, that being one of them, the other
being this issue -—- again, I'm not here to
rule on the validity of these claims. I'm
not ever here to rule on whether or not a
jury i1s going to decide one way or the other
on those claims at this point in time.

But the other example that I raised was
the issue that surrounds this factoring, and
whether or not Mr. Edwards had any
involwvement, whether knowingly or
unknowingly, to, again, somehow damage
Mr. Epstein. And I'm unsure as to how that
may have damaged Mr. Epstein.

But at least, as I said before, trying
to be as broad as I can in my analysis of
what may be discoverakle, i.e., reasonably
calculated to lead to the discovery of
admissible evidence on this issue of the
bringing of the files into the Rothstein
inner sanctum; Mr. Adler's alleged

involwvement in that endeavor to bring some
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of these New York investors who were
apparently pushing the panic button because
of their lack of faith in what was
transpiring, according to Mr. Rothstein, as
I read.

And Rothstein's utilization of these
files to prop up this scheme that he
admitted to, and is now serving a
significant jail sentence as a result
thereof. I beliewve others have also
received jall sentences from the Rothstein
firm. 5S¢ those are the areas of inguiry
that I believe, at least arguably, have soms
merit.

I agree with you that why LM or why EW
or any of these other individuals came to
Mr. Edwards and what Mr. Edwards was told by
them as to their reason for coming to him
would not be subject to discovery.

ME. SCAROLA: Let me agree with Your
Honor, 1f I could. Those areas that you
have identified are legitimate areas of
inguiry in terms of what Mr. Epstein knew
about them at the time that he filed. But,

what Mr. Epstein cannot do, because the law
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of privilege precludes him from deoing it, is
to find out today what Brad Edwards =said to
somebody else within his law firm -- cne of
his investigators, one of the other
co—counsel who were helping him with this
case, one of the former judges of this court
who resigned in order to accept a position
with Rothstein, Rosenfeldt & Adler, and was
co-prosecuting this case with Brad Edwards.

Mr. Epstein cannot say, Tell me about
the conversation that you had with one
another about the filing of this federal
lawsuit, because those matters are
privileged. What he can't do is find out
what LM told him -- told Brad Edwards that
led Brad Edwards to file a federal claim at
the same time that he was preosecuting a
state court case on behalf of that same
plaintiff.

So there are legitimate areas of
inguiry with regard to those issues that
Your Honor has identified. But those
legitimate areas of inguiry don't justify an
inwvasion into privileges that are absclute.

&nd they don't justify inwvasions into a
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work-product privilege when mental
impressions of counsel are expressly
excluded from discovery, because the law
considers the operations of an attorney's
mind, his mental impressions, to be
sacrosanct. Even when there's a reasconable
bhasis for discovering some work product,
mental impressiocns is not one of those
exceptions.

THE COURT: Well, I have gone through

most of these gquestions. I am still trying
to understand -- this really goes more to
Mr. Epstein's counsel —— what specifically

are the guestions that you believe need to
be answered?

Discussions that Mr. Edwards may have
had with respect to or with Ms. Villafafa,
the U.5. attorney, I don't know what that
has to do with this particular case, other
than to suggest that if in fact Mr. Edwards
was pursuing that Viectims' Rights case —-- 1T
again, don't mean to minimize that by not
knowing the exact name —- as fuel to the
fire that's already existing, meaning, may

lead to discovery of evidence that they are
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looking to submit, meaning that any
discussions that Mr. Epstein may have been
aware of between Mr. Edwards and

Ms. Villafafia or anyone else asscociated with
the U.5. Attorney's Office may have been a
factor in why he brought this case in the
first place.

So I'm not sure what the purpose of
that area of inquiry may be.

MS5. HADDAD COLEMAN: Judge, if the
Court feels -- Judge, two answers Lo your
guestion.

First, if the Ceocurt has locked —
again, I don't mean to speak backwards, but
I have to ——- the exhibit and witness lists
filed by Mr. Edwards in this case makes it
clear that he has no intention of litigating
a malicious prosecution claim. It is
bringing up all of these issues.

THE COURT: Lat me deal with that,
okay. I can do that. I am not asking you
to take over what I am tasked to do, okay?
Excuse me a moment. Let me finish so that I
ask a poignant gquestion.

In going through the motion, both last
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time and with yvou today, as you proceeded
through some of these areas of inguiry, I
really don't know —- and perhaps its context
is sometimes a problem when you try to
extract these things instead of having a
whole transcript in front of me. It's
difficult sometimes to get the full flavor
of exactly what's being talked about.

But irrespective of the difficulties
that T have —— because I do these all the
time. In other words, I get excerpts most
of the time when I ask for the whole
transcript so that I can put it into
context.

What is it here that is relewvant to the
claim that we are dealing with here from the
standpoint of Mr. Edwards' claim against
Mr. Epstein for malicious prosecution? For
example, these issues about —- where I have
already ruled and they're not goling to be
overruled, the attorney-client privilege.
Questions like, Why did EW come? Why did
she hire you in the first place? What was
the purpose? I don't see how that is

involved with anything of any significance
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as it relates to the malicious preosecution.

MS. HADDAD COLEMAN: Judge, I would
agree with you 100 percent. The problem we
have and the issue with which we're faced
and the reason we're asking these questions
of Mr. Edwards is because he has listed them
as witnesses in this case.

Number one, we're deposing them scon.
Mumber two, the exhibit list, if the Court
has not yet looked at it -- again, I would
hope that vyvou would rule to keep it all out,
because I agree it's irrelevant.

However, i1f Mr. Edwards is going to be
permitted, he can't pick and choose what
parts of the privilege he's willing to
waive.

If he wants teo list these girls for
whom he was prosecuting cases as witnesses,
when he, A, probably should have received
their permission to waive the privilege
before he listed them as witnesses, or B,
made sure he wasn't not knowing where their
file boxes were for a month while Rothstein
was using them to further a FPonzi scheme —

either way, we did not make the them an
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issue. Mr. Edwards is. We are now
defending.

If the Court is saying that these —-
testimony from these women is not going to
coms in, or that Mr. Edwards cannot use
discovery or documentation from the
underlying ciwvil suits or attempts at
criminal prosecuticn of Mr. Epstein in this
case, then I would agree with you none of
that is inguiry that's appropriate.

However, based on the information we
have in litigating since 200%, it appears to
me, as the person defending this case, that
Mr. Edwards is determined to try this as a
criminal case against Mr. Epstein using
these allegations purportedly by these women
as his basis.

What we would like to see happen and
the evidence I would like to get from
Mr. Edwards at this time is evidence of what
was going on at RRA during the time he was
prosecuting these cases.

Judge, our undisputed facts solely deal
with what went on at ERA and what

Mr. Epstein knew at that time, and those are
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the guestions we are asking.

THE COURT: I don't have a whole lot
of —— I don't have a preoblem with you, as I
said before, getting into those areas of
inguiry where I think at least they can be
vetted, the federal case mirroring the state
Ccase.

Why Mr. Edwards did what he did is
probably going to be met with cbijection.
Whether or not that case was filed, whether
or not Mr. Epstein was served —— and I don't
know what the ruling is going to be if there
is an objecticon. Perhaps there is not going
to be an objection.

Certainly, however, assuming we get to
the point that this is all geing to go in
front of a jury, and Mr. Epstein is going
take a position that a reason for him
bringing the case that he did was because of
his perception as to why the federal court
case was brought but never served that met
with an order of Judge Marra, as I
understand, of dismissal, Mr. Edwards may
need to explain that.

But that's not before me here. What's
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before me in pertinent part is this. A line
of guestioning regarding why was he hired by
people name EW and LM. Clearly,
attorney—-client privilege and it maintains
throughout, so, including now.

guestions then regarding conversations
between Mr. Edwards and the U.S. attorney —-

or assistant U.S5. attorney, Ms. Villafafa,

V-I-L-L-A-F-A-N-A, for the record —— we next
get into a short discussion of —— I don't
know what that's supposed to be. I guess

that has something to do with Mr. Adler, but
I den't understand the context.

Then we get into an issue regarding TV
stations and why he didn't want his clients
to do interviews with TV stations. Again, I
don't see any relewvance to this maliciocus
prosecution claim.

The next is with this woman Maxwell,
and what the connection was between Jane Does
and LM, if any, with Maxwell.

ME. SCAROLA: May I address something
so Your Honor has the factual background?

Ms. Maxwell is alleged, through sworn

testimony of multiple witnesses, to have
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been Mr. Epstein's principal procurer of
child wvictims. She would go out and
prospect for those victims for Mr. Epstein,
and is one of those individuals whom

Mr. Epstein somehow managed to obtain
federal immunity for in the negotiation of
his non-prosecution agreement.

So that's —— from a factual standpoint,
that's Ms. Maxwell's fitting into this
picture.

The other indiwvidual that Your Honor
asked about was Mr. Rodriguez, who was
described as a housekeeper. I think he was
more accurately —- could be more accurately
described as a houseman or butler.

THE COURT: At the Epstein home in Palm
Beach.

ME. SCAROLA: At the Epstein home. He
Was an eyewitness to comings and goings of
many young females over the course of an
extended periocd of time, and alsc identified
other guests going in and out of the Epstein
Falm Beach mansion during the same period of
time.

At one point in time Mr. Rodriguez
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offered for sale a telephone directory that
belonged to Mr. Epstein and included the
names and contact information for a number
of the young female wvictims as well as
others with whom Mr. Epstein was
associating. And Mr. ERodriguez was
ultimately criminally prosecuted for the
efforts to sell that evidence. But the
evidence was ultimately obtained and became
part of the probable cause for the criminal
prosecution of Jeffrey Epstein, and for the
ciwvil prosecution of claims against him as
well.

So those are the two indiwviduals that

Your Honor reguested some background

information abkout. That's the background
information.
Kendall Coffey -— Eendall Coffey was an

individual outside the Rothstein,
RBosenfeldt, Adler firm who was considered to
be an ethics expert, who was consulted about
how to respond to Mr. Reodriguez's effort to
sell these materials.

THE COURT: He was a former U.S.

attorney, correct, in the southern district?
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ME. SCAROLA: Yes, Your Honor.

THE COURT: So that's a long time ago.

ME. SCAROLA: It is guite sometime ago.
But you and I are both of the age where we
remember that.

THE COURT: ©Cbviously, he was outside
his official capacity.

MR. SCAROLLA: Yes.

THE COURT: Special appointment or
otherwise, he was an attorney at the time?

MR. SCAROLA: Correct.

ME. GOLDBERGER: Your Heonor, I just
need to clarify a couple of points that
Mr. Scarcla incorrectly made.

THE COURT: Sure.

ME. GOLDBERGER: I had a significant
part in the non-prosecution agreement of
Mr. Epstein, and Ms. Maxwell was never
granted immunity and was not part of that
non—-prosecuticon agreement. That statement
that Mr. Scarcla made was certainly not
true. There's no menticn of Ms. Maxwell in
the non-prosecution agreement in any way,
shape or form, nor was she granted immunity.

4s to Mr. Rodriguez, Mr. Rodrigquez was
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either the houseman cor the butler. But
whatever information that he stole from the
Epstein home had nothing to do with the
prosecution of Jeffrey Epstein and was not
part or any state prosecution. So those are
abscolutely inaccurate statements.

I don't know if they matter to the
Court in the issues you need to deal with
today, but I needed to make sure the record
is clear.

THE COURT: That's fine. You can state
for the record anvything that you disagree
with. I certainly I appreciate that.

Then we get into the first guestion.

It says —-- now I'm on page seven —- gquote,
"In this particular instance associated with
Mr. Epstein, what investigators worked on
Mr. Epstein's case during the time you were
at RRAT"

Mr. Edwards responded to the gquestion.
&nd then immediately thereafter —— or least
within a few lines -- it went directly to a
gentleman by the name of Mr. Fisten, who, as
I recall through the documents, was one of

the investigators along with EKen Jenne and
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someone else that I can't recall the name at
the REA firm during the pendency of most of
the matters that we are dealing with today.

Then they go on to talk about things,
again, that have —— at least from my vantage
point —- relative and marginal, if any,
relevance to what we are dealing with in
this particular case.

ME. BREWER: Your honor, if I might.

THE COURT: Yes, sir.

MF. BREEWER: I rise because I just want
to remind the Court the argument that wyou
heard this morning that Mr. Epstein, because
he is such a bad person, knew that
everything that Brad Edwards did was
justified, and he knew that everything that
Brad was savying was true. And then we have
the allegation coming on top of that that
Mr. Edwards says everything that I did was
proper and ethical. And they want to then
get into a number of matters -- or got into
a number of matters saying when we get to
the element of malice —-—- when we get to
malice -— this was =said this morning —-

these are important because it shows that
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Jeffrey Epstein had malice in his heart when
he filed this lawsuit.

Mr. Edwards should not ke allowed at
this point to say everything that I did was
right, and then there be no inguiry into
what he actually did and why he did it.

THE COURT: What I have said throughout
this afterncon's process is that I'm more
than willing to at least broach the subject
of having Mr. Edwards —-- to the degree that
it would be permissible -- account for
certain issues that have been legitimately
raised. That's why I repeated twice at
least two things that have been brought to
my attention through the pleadings and
through the arguments of this federal court
case and the factoring issues that are
invelved.

The problem is none of that that I have
gone through thus far really gets into
either of those issues, and again, gets inte
matters of attorney-client privilege, which
has already been discussed, and which
Ms. Haddad Coleman also discussed, and, I

think, candidly suggested were not subject

Palm Beach Reporting Service, Inc. _

EFTA00788283



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

173

to further inguirvy.

Then we get into who performed
investigations on the Epstein files.

ME. EEEWEER: Is Your Honor aware that
the allegations with regard to the —— going
through Mr. Epstein's trash to pull out
particularly incriminating objects, that
apparently did transpire on the part of
these investigators?

THE COURT: Okay.

ME. BREEWER: And I think it's actually
cowvered in Rothstein's deposition —-
somebody's deposition I read —— where they
were talking about we have got other people
that are on the line because we go through

people's trash.

THE COURT: And that's a police matter.

If someone goss through somecne's trash and
is not authorized to do so —— I don't even
think that you need a warrant any longer to
go through people's trash, so I don't know
if it's a crime or not a crime.

But the point I'm making again is it's
the same thing that Ms. Haddad Coleman

raised. It only fuels the fire from my
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objective standpoint on those guestions
toward why Mr. Epstein brought this case
against Edwards at all in the first place,
meaning, it could be reasonably inferred
that he was upset that these people were,
among other things, going through his trash
and finding whatever objects that they may
have found. That may have spurred,
arguably, him to have brought this case.

S0 again, I don't really see what the
nature or the issuss are that benefits
Mr. Epstein's inguiry to these things that
make any sense to me at all.

ME. BEEWEER: It seems to me, Your
Honor, if there was impropriety on
Mr. Edwards' part, i.e., we don't know to
this day whether he really knew what was
going on within the Rothstein firm while he
was there, we don't know that. It's
arguable that he should have -- I have been
practicing law for 3% years.

&nd you have 13 boxes on the threes main
cases that you are prosecuting that go and
stay outside your coffice in somebody else's

office for whatever period of time —— we
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have heard three weeks. We have davs.
Whatever. You know something is going on.
You may nhot know exactly what's going on,
but you know.

&nd it seems like if we are goling to be
faced with this argument that everything
that he did while he was at the Rothstein
firm was ethical, proper and in his ethical
duty or fiduciary duty to protect or to go
forward with the claim of his clients, there
should be some inguiry allowed as to what he
did. We know a lot of what he did. But
then go back behind that and alsoc say, Why
did you do it?

THE COURT: I will need some cases,
because I continue to have some concern
about whether or not his explanation for
why, for example, he filed that federal
case, whether or not that's even
discoverable and that's not privileged. I
don't know one way or the other right now.

But, vou know, again, if those were the
gquestions that were asked, we can at least
sink our teeth intoc the issues.

I don't know who took this deposition,
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and I am not here to criticize it. They may
well have had reasons for asking guestions
in 2010 and 2013, respectively, that are no
longer of any moment today. So I am not
being critical. BAnd I am sure there are
good reasons to find out whether or not

Mr. Edwards spoke to Mr. Rodriguez, or what
Mr. Edwards' contact was, again, now with
Ms. Villafafia or the FBI agent.

The Jjoint prosecution agreement, I
presume that it must have been important at
that time. I don't see it as really
important now, other than potentially as
evidence to be used by Edwards.

MF. BEEWER: If he's going to use that
as evidence, we should be able to ingquire
with regard to that evidence and do the
discovery as to that point.

THE COURT: Well, if that's what's
going to be done, then that can be —— that
may be a point —— I don't know 1if
Mr. Scarcla will ewver get into that
gquestioning with his own client or is
claiming that that's in any way, shape or

form part of his claim.
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ME. BREWER: Your Honor, they pled it.

THE COURT: Sorry?

ME. BREWER: They pled it.

THE COURT: They pled what?

ME. BREWER: They pled everything that
Mr. Edwards did was proper, ethical, and
that it was in furtherance of the claims of
his client to further their claims. That's
what they are claiming. We should be
allowed on the specific actions that he took
in furtherance of his clients' claims to
inguire whether those actions were in fact
in furtherance of his client's claims cor
not, or was there some other motive that was
inveolwved in taking those actions.

ind you'we pinpointed a couple of them.
They're pretty highly suspicious.

THE COURT: I'm not suggesting
suspicious.

ME. BREWER: I'm suggesting suspicion.
I'm saying to you, yvou have pointed them
out.

THE COURT: Well, the only thing I'm
saying is I'm trying to come up with

something in terms of when leooking at the
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broad nature of discovery allowed in
Florida —- as dictated by our appellate
courts, including the suprems court —- of
the broad nature of allowable discovery and
distinction from what may be admissible.

I'm locking at two polnts that hawve
been made over the written documents and the
arguments that have been made that could at
least conceivably provide some fodder for
cross—exXamining or examining Mr. Edwards.
The problem, as I said, is there's wvery
little of that that really went into these
particular issues.

Mow, on page 13 there are questions
concerning a meeting that he had with
Mr. Rothstein -- or in Mr. Rothstein's
office with Russell Adler. I apclogize, but
it's the way it was written and the way it
was transcribed that was confusing.

The guestion is ——- wverbatim —- guote,
The one meeting that you had in
Mr. Rothstein's office with Russell Adler
and some unknown person on the phone, were
you given any direction at that time that

certain discovery should be done or certain
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tactics should used with regard to
prosecuting the Epstein cases?"

I believe that that's a guestion that
can be asked.

HNow, the question that follows up —-
now again, it may not be specifically
followed up —-— because there's no three dots
to separate it -—- but the pages appear to be
different, one page later.

The next guestion, What did —- What
information did Mr. Rothstein send you that
involved Mr. Epstein?

&nd he was also —— there's alsoc the
same cobjection, same instruction.

Mr. Scarcla, what's your position on
that guestion?

ME. SCAROLA: Anything that went on
within that firm in the absence of evidence
that would demonstrate that the
attorney—-client privilege is not applicable
because of crime-fraud exception —-

THE COURT: This wouldn't be
attorney-client privilege. This would be
work product.

ME. SCAROLA: Or the work-preoduct
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privilege was not applicable because of a
crime—-fraud exception.

THE COURT: What about Rothstein's
continued admissions in the deposition that
I read of his purpose —— essentially scle
purpose —— was to engage in this Poneil
scheme; clearly was the head of this Ponzi
scheme; clearly was the one who was
manipulating these files by his cown
admission in order to profit by way of
opfuscating the true nature of these files
and inflating them creating a multi-million
dollar —— tens of millicns of dellars in
some type of a false, fraudulent endeavor?

The question reads what information did
Rothstein send vou that involwved Epstein?
I'm hard-pressed to believe that Rothstein

in the admitted capacity that he

testified —— he was not working on the
Epstein case. He was not contributing to
prosecution of the claims. He was

essentially, by his own admission,
manipulating these files as to gain his own
pecuniary interest and to line his own

pockets as a result of selling shares of
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these cases to unwitting indiwviduals, or
mavbe those who may have had their wits
about them. I don't know.

But why wouldn't the crime-fraud
exception be appropriate and applicable here
as it relates to anything that Rothstein may
have said to Mr. Edwards? And again, he may
not have said a thing. I don't know.

But if there was anvything said by
FEothstein in the capacity that Rothstein
held is essentially an admitted criminal at
all times material to this analysis ——

ME. SCAROLA: MNothing essential about
it.

THE COURT: Admitted criminal.

Thank you, =sir. I appreciate that.

Why would anvthing under the guise of
work product privilege be in any way
affiliated with Mr. Eothstein, and why would
it not at least be reascnably calculated to
lead to the discovery admissible evidence as
it pertains to Epstein's claims originally
against Rothstein, Edwards, and to some
degree, 1M, to establish some indicia of

probable cause?
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MF. SCAROLA: If this were
Mr. Rothstein standing before the court
attempting to assert any privilege that is
excepted to by crime-fraud activity, the
answer would be there is no privilege.
Crime—-fraud exception applies.

This is not Mr. Rothstein. This is
Mr. Edwards. There is no evidence that
Mr. Edwards participated in any crime or
fraud.

THE COURT: A&And I'm not suggesting he
did. I want to make that clear. But what I
am saying is it's not what Mr. Edwards said
to Rothstein that's being questiconed. It's
what Rothstein said to Edwards, if anything.

Lgain, I'm not suggesting he had
anything to say.

ME. SCAROCLA: Quite frankly, I think
the answer is nothing, but I don't know that
either, as I stand here.

THE COURT: Fair enough. And I
appreciate that. I'm not suggesting there
was anything said, and I don't want that to
be a matter of record.

My point is that a good faith
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work-product privilege protects the mental
impressions of counsel and those whom he is
working with in what I perceive to be, at
least parenthetically, the legitimate
prosecution or defense of a given case.

MR. SCAROLA: We agree.

THE COURT: &nd if Rothstein was
engaged in discussions with Mr. Edwards,
from the standpoint of what Rothsteln said
to Edwards, in conjunction with the
testimony of Rothstein relative to his
clearcut, unadulterated, admission that he
was at the pinnacle of this Ponzi scheme
that directly involved cases that he was
handling -- strike that -- cases that were
in his firm.

&nd again, anecdotally we know of this
inner sanctum. We know of this
difficult-to-breach security system than he
had that protected him, and I believe it was
one secretary. We know of his unwillingness
to share anything; that there was, by his
testimony —— Rothstein, and by others —- a
legitimate =side to the business.

But what Rothstein was perpetrating
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here ——- again, all times material to this
analysis, including the time that we are
talking about relative to the LM case —-- was
nothing more than a complete and entire
fraud, and criminal activity unabated.

I wonder why anything that Rothstein
may have said -- =0 as to go back to the
defense of the issue —— the element and alsco
the defense to probable cause would not, at
least at this point, reascnably be
calculated to lead to the discovery of
admissible evidence.

ME. SCAROLA: Let me approach it from
this perspective.

THE COURT: We will take a break
momentarily.

ME. SCAROLA: First, I acknowledges that
I don't know whether Rothstein said anything
to Brad Edwards that would be of any
relevance to anything under any
circumstances. But, the issue kbefore this
Court in this case is whether Mr. Epstein
had probable cause to believe that Brad
Edwards was somehow a participant in the

Ponzi scheme. Did he have reason to helieve
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that, even if mistaken belief.

I'm sure Your Honor saw on the
materials that were submitted to the Court
that that gquestion was directly posed to
Mr. Epstein. What evidence do you have that
BErad Edwards was a knowing participant in
the Ponzi scheme? To which Mr. Epstein's
response was, I refuse to answer on the
grounds that it may tend to incriminate me.

He refuses to give any evidence with
regard to that matter, so how can he -- and
we are getting inteo an area that I know the
Court didn't want to deal with today, but it
iz directly relevant to the inguiry Your
Honor is making.

How can he attempt to suggest that he
had a good faith reliance upon something
that Rothstein said to Epstein in the
privacy of this tightly —-- that Rothstein
said to Edwards in the protection of this
highly guarded ocffice? How could he
possibly say that I relied upon that
statement, that he couldn't have known
about, that he didn't know about, and that

he refuses to answer any guestions about?
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THE COURT: How does that differ,
though, from a simple automobile accident
case and the allegation of defense of a
pre—-existing condition, and that the subiject
accident not cause or approximately cause
the current condition complained of by the
plaintiff?

Mow, the defendant deoesn't know all of
the informaticn at the time the lawsult is
brought to reasonably consider that —- let's
say a 75-year-old person who is claiming
neck and back injuries, and it's a
preoperative procedure, no operation, no
surgeries, they are entitled to know,
though, all of background concerning this
person's medical history, and at least as it
relates to the neck and back; and any prior
accidents; any prior inijuries; any prior
doctor wvisits; anything of that nature that
would come into the fold.

The allegations for the facts being
stated, they are just that. They are
allegations. MNow the table has turned,
because now it's Mr. Edwards bringing the

claim against Mr. Epstein.
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But I agree that most of the inguiry
has to begin when Mr. Epstein brought the
suite against Edwards, et al. But at the
sams time, I don't think that he is
necessarily and completely and entirely
harnessed to that particular snapshot of
information. And wyou can argue that to the
jury. I have no problem with that.

But in order to bolster his defenses to
the malicious prosecution claim and to show
that he had probable cause, I don't see that
he should be completely and entirely
restricted from engaging in substantive
discovery to support whatever those
allegations may be.

So let's leave it at that.

ME. SCAROCLA: May I make one further
comment in that regard, Your Honor?

THE COURT: At the risk of making our
court reporter mad, yes, sir.

ME. SCAROLA: She is an extraordinarily
tolerant yvoung woman who I know will give me
the benefit of just a moment's comment on
that.

THE COURT: Go right ahead.
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ME. SCAROLA: There is a real concern
that the testimony could be tailored to mest

the discovery that i1s now attempting to be

obtained.
Sc while the Court -- and I will
acknowledge appropriately —— considers that

some wide latitude should be granted with
regard to discovery, I respectfully suggest
that Mr. Epstein should be ocbliged, if he
intends to waive his Fifth Amendment Rights,
to answer those questions first and not get
the information and then be able to say, Oh,
Yeah, I knew about that. That was part of
the probable cause I relied upon when we
asked him directly in discovery that
precedes all of this, What did you know?
When did vou know it? And his response is,
I refuse to answer on the basis of Fifth
Amendment privilege.

So if Your Honor is considering opening
the door to these guestions —-- and guite
frankly, we spent more time arguing over
something that may not even exist than that
it's worth —- but if Your Honor is

considering compelling us to respond to
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those questions, deal with the Fifth
Amendment issues first so that we get
Mr. Epstein on the record as to what he knew
before we feed him what he would like to
have known.

THE COURT: Good peoint. Thank you. We
will back on about 20 after 3, please.

(A recess was had 3:10 p.m. — 3:20 p.m.}

ME. GOLDBERGZER: I need to raise a very
last issue that just came up. You know, I
may practice on the other side of the
elevator most often, but what I just heard
just amazed me.

Mr. Scarcla gets up here and says,
depending on how the Court rules, I want
Mr. Epstein to testify first if he's going
to waive his Fifth Amendment privileges
because he, gquote, may tailor his testimony.
Translated, he's suggesting that Mr. Epstein
is somehow going to perjure himself.

THE COURT: I don't think he's saying
that. I think what he's saying is, if
Mr. Epstein is not compelled to testify
first, he may try to prove his case through

the discovery provided by others.
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&nd there is a line of case law that

guards against that proposition. In other
words, the general theory. I am not
guoting. It's my recollection, essentially,

that discovery cannot be principally had so
as to find out information that you didn't

already know from the other side and build

your case accordingly.

ME. GOLDBERGER: I understand that.

Mr. Epstein has clearly stated his grounds
for bringing the lawsuit. It's a five-pagse
affidavit that he filed in conjunction with
his motion for summary Jjudgment that sets
forth what he was thinking and why he filed
the lawsuit.

THE COURT: I understand. After a
while you kind of used to —— vyou get used to
rhetoric. You get used to people posturing.
Good lawyers often do their best to shed
things or to state things in a light more
favorakble to their client, but I didn't take
it that way.

ME. GOLDBERGEER: Okay. That's good.

THE COURT: The way I teook it was the

fruits of Edwards' discovery should not be
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the groundwork of Mr. Epstein's claims.

ME. GOLDBERGEE: I agree with that. I
just don't want there to be any suggestion
on this record whatscever that Mr. Epstein
in any way would perjure his testimony.

THE COURT: I didn't take it that way,
and I didn't take it as suggested by
Mr. Scarcla in that fashicon as well.

ME. GOLDBERGER: Thank wyou.

THE COURT: You're welcome.

Mow why don't we go ahead and —-- let me
hear from Ms. Haddad, because what I would
like to know is —-— I think the best way to
handle this is to not so much focus on what
was asked at a deposition, again, where I
indicated that the timing of same, the dates
of same would have been different than what
may be now i1s really the core issues that
need to be discovered.

So why don't you present to me, 1f you
can, what you believe the areas of inguiry
will be, and let's see where we can forge
and at least attempt to enter into some
common ground, 1f possible.

MS. HADDAD COLEMAN: Judge, I don't
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know that I'm fully prepared to go into
great detail about that, because, again, it
wasn't part of what I was anticipating for
today. But I would say that the two broad
areas about which deposition testimony
should be compelled for Mr. Edwards would
be, number one, the undisputed facts that we
laid out in our motion for summary judgment
because they are the facts that Mr. Epstein
has stated twice under cath in his affidawvit
and in deposition testimony -- which, again,
we will provide to the Court, contrary to
Mr. Scarcla's assertions —--— that are the
facts upon which he relied at the time he
filed suit.

Directly in response to that,
Mr. Edwards has repeatedly asserted, I did
everything right. I didn't do anything
wrong and Mr. Epstein knows it. Great.
Then tell us what wyou did that was right.
Tell us why we were wrong.

&nd again, Judge, it's what Mr. Epstein
knew at the time. And Mr. Epstein has
clearly and unegquivocally not hidden the

ball. He has laid out what he knew at the
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time. And it's all a matter of public
record.

Conversely, Mr. Edwards is hiding
behind every privilege he can think of to
not answer guestions abeout his dealings when
he was a partner at ERA. BAnd one of the
issues -- the Court did point out two that
are correct. But cone of the third issues
that probkably should have stcocod out to the
court —— 1f I had more time —- I would have
prepared it for you -- is at the time in
guestion, about a month before RRA imploded,
Brad Edwards filed a motion before Judge
Marra in the, I beliewve, Jane Dos case
vaersus Epstein, asking that Mr. Epstein post
a 514 million bond. MNo reason for this.
There was no pleading. No responsive motion
to which this would have been warranted in
any way, shape or form.

This motion delineated in great detail
all of Mr. Epstein's net worth: airplanes,
bank accounts, businesses, homes, things of
that nature. And Judge Marra wrote an order
basically striking it down, calling it

frivolous. That was ancther motion that was
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filed Mr. Edwards on bkehalf ERRA, again,
during the time when the boxes were in
Mr. Rothstein's layer and during the time
when he signed the document, he was the
partner in charge of these cases.

So 1f the Court is going to list for us
issues about which we're allowed to depose
Mr. Edwards about actions he teock, I think
everything we raised in our motion for
summary Jjudgment —-- he hasn't answered any
of those guestions yet, Judge. S0 anything
germane to our undisputed facts, the facts
that Mr. Epstein has already said he was
relying on at that time.

and if Mr. Edwards defense is, I did
everything right, I wasn't inveolwved. I did
nothing wrong, and Epstein know it, then
Edwards should be held accountable to answer
those questions.

The second area, Judge, is abkout his
damages. This isn't a case where, yes, he
has to plead in excess of $15,000. I
understand that. Damages are an actual
element of this case. He has to prove he

was damaged.
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s they've been repeatedly sayving since
I've been sitting here, we're not sure what
Epstein's damages were. I heard Mr. Scarcla
say Mr. Epstein wasn't a victim of the Ponzi
scheme. But he was.

The amount of attorney's fees he
incurred by the abuse of process that
occurred while these cases were prosecuted
by BRRA is tremendous, in addition to the
other issues that were raised in federal
court and in state court, pursuant to which
he was called to defend these actions or put
cut fires.

THE COURT: Just so the record is
clear, I was talking about what damages he
may have sustained as a result of Rothstein
factoring these cases. That was my
gquestion.

MS. HADDAD COLEMAN: And, Judge, our
position all along has been the abuse of
process committed by RRA, Mr. Rothstein, and
possibly Mr. Edwards, that we believe at the
time that he was involved did cause him
damages, the factoring —- engaged in

excessive discovery; putting out fires;
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subpoenas; things of that nature.

So we do feel that Mr. Edwards ——
because he's claiming damages and is seeking
punitive damages and is not willing to
accept stipulation of net worth from
Mr. Epstein —-—- he clearly believes that he
has some serious, seriocous damages in this
case. So we feel that he should be required
to answer discovery guestions related to his
financial damages and otherwise his
mental -— I forget what he claimed them to
be —— but they're all kind of delineated in
our motion, Judge.

So I think those are the two areas
about which he should be, at a minium,
required to answer deposition testimony.

THE COURT: OCkay, well, a couple
things. I appreciate again, both sides’
positions here. I have been trying to scan
through these interrocgatories and the
answers that have been provided, and I
think, like in any other case where damages
are being sought, they have to be proven,
and any future damages be proven with

reasonable certainty, and the past damages
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has to be proven as well.

Let's look at the guestions. Let's
scroll down a little bit and see if we might
be able to find a reasonable median so as to
get this moving.

M5. HADDAD COLEMAN: I'm sorry, Your
Honor, what vou are looking at.

THE COURT: I'm locking at the
unverified responses that were filed
recently.

ME. SCAROLA: BAs to which there's no
motion pending presently, Your Honor.

THE COURT: Well, what I was going to
say 1is, we can do this by 8:45 or we can do
this now. It was recently filed. I
understand there may not be motion pending
as far as these are concerned.

I would like to get them done, because
I am going to order that Mr. Edwards be
redeposed. I am going to order that he may
be guestioned as it relates to the broad
probable cause areas of inguiry that I hawve
earlier dealt with.

&nd I'm also going to order that he

testify and be examined regarding the
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damages that he allegedly sustained as a
result of the malicious prosecution claim.

So he would be reguired to be
forthcoming. I thought that we may be able
to save a little time if we go through these
interrogatories and determine what may be
appropriate and what may not be appropriate,
because there may be areas that I beliesve
are far too private and of that nature, so
that I could save you the trouble of having
to come back.

But if there's a due process issue of
notice, then I have no problem with waiting
for ancother day.

MR. SCAROLA: Your Honor, I am pleased
to try to proceed as far as we can with the
understanding that I haven't ewven had an
opportunity to consult with my client about
any motion to compel, because there is no
motion to compel.

But I agree we've got some time
available. I would prefer not to waste that
time. I would strongly prefer that we can
resclve whatewver issues need to be resolwved,

so that if there's further discovery to be
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taken, it can be taken without delayving the
trial.

So let me see what I can do to try to
address some of the issues that Your Honor
has identified. ¥ou have said that
Mr. Edwards is to be deposed with regard to
the broad probable cause he had for the
filing of his claims. And I assume you are
referencing the lawsuits that he filed
against Jeffrey Epstein on behalf of his
clients; is that correct?

THE COURT: What I'm talking about
right now are the areas that have been
identified. The filing of the federal =suit
that mirrored the state claim, the LM claim.
The issues regarding what if any knowledge
he may have had concerning the crimes
committed by Mr. Rothstein and others, which
I believe —— and I don't want to disparage
anyone's name, but I believe Mr. Adler and
the second name of Rothstein firm —-

M5. HADDAD COLEMAM: Rosenthal (sic).

THE COURT: —— ERosenthal were also
prosecuted successfully, if I'm not

mistaken, correct?
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MS. HADDAD COLEMAN: Judge, I know
Mr. Adler was prosecuted for a campaign fund
issue, not for anything, I believe, directly
related to the Ponzi scheme.

Stuart Resenfeldt —-

THE COURT: FRosenfeldt.

M5. HADDAD COLEMAN: —-— I'm not sure
the indictment for which he was prosecuted.

THE COURT: Like I salid, I don't want
to say anything that is incorrect. But
certainly as relates to this factoring issue
and its relationship to the cases that were
being prosecuted by Edwards at the time of
those meetings that I discussed esarlier with
the New York investors and the attempt,
allegedly, that involwves Mr. Adler and
Mr. Rothstein to manipulate those files, any
knowledge he may have had in that regard, I
believe that those areas are available for
inguiry.

ME. SCAROLA: May I ask one guestion to
the Court?

THE COURT: Sure.

ME. SCAROLA: Any knowledge that Brad

Edwards had regarding any impropriety that
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was going on within Rothstein, Rosenfeldt &
Adler relating to any Fonzi scheme, those
are areas that were the subjects of earlier
deposition testimony. And also testimony of
Mr. Edwards' affidavit.

I have no problem in repeating answers
that were already given to guestions that
were already asked, but I just want to point
ocut the fact that those were areas as to
which there was no objection.

Mr. Edwards has testified clearly and
uneguivocally he knew nothing about any
FPonzi scheme, he had no participation in any
Fonzi scheme, he had no idea about any
misuse of any of his files.

THE COURT: Again, I don't want to
suggest that that's my concern. What I am
trying teo accomplish by virtue of allowing
the inquiry to these areas that I have
mentioned is to allow Mr. Epstein to be akble
to defend himself as it relates to the
element primarily proximate cause and
malice, for that matter, as well.

So both of those areas of inguiry have

to be proven by the plaintiff now --— now

Palm Beach Reporting Service, Inc. _

EFTAO00788312



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

202

plaintiff, formerly counter-plaintiff, but
formerly defendant counter-plaintiff
Edwards. They have to be proven.

But at the same time, as I indicated
earlier on a rather basic example an analogy
that I used in BI context, Epstein has a
right to discover those matters to fortify
to some degree his allegations and to
fortify his belief that these claims were
taken at the time they were filed.

Mow, those areas, I'm going to allow.
The other area is then damages. HNow, as
you've indicated and I appreciate vyour
willingness to cooperate to the best of your
ability without vour clients being here and
providing input. For the record, I am not
trying to ——

ME. BREEWEER: Excuse me, Your Honor. I
hate to interrupt. I apologize. But we
alsoc were concerned with regards to the
filing of that motion to present a bond or
to —— %15 million bond.

THE COURT: The 514 million bond issue,
I don't have a problem with that either.

You can get into that. That has to do with
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the federal case, as I recocllect.

Again, I am providing that broad scope
of inguiry on that federal issue that
ultimately led to Judge Marra dismissing
that case that was not served on
Mr. Epstein.

MF. SCAROLA: May I try to get a little
bit specific in that regard so that we avoid
having to come back before Your Honor?

I would anticipate asking questions,
such as, What was your motivation in the
filing of the federal lawsuit? What was the
tactic that vou were seeking to pursue in
the filing of that claim?

I would and will, for the record, raise
an obijection that that is a direct inguiry
into the mental processes of Mr. Edwards.
and I would like to know in advance whether
knowing that that's the objection that will
be raised, Your Honor is overruling the
objection.

THE COURT: I not overruling the
opjection. But I think the guestion can be
crafted in ancther way.

For example, I likely will allow a
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gquestion such as, Can you point to any
material difference between the case that
was pbrought in state court versus the case
that you brought in federal court?

ME. SCAROLA: Again, what that guestion
asks for is Mr. Edwards' legal analysis of
the contents of those two claims. &nd
again, I would cbiject to that on the basis
that that is attorney-work product.

What one case says and what the other
case says 1s apparent on the face of the
claims, and Mr. Edwards ought not be cbliged
to provide his legal opinions, which are
protected —— clearly protected mental
impressions of a lawyer and are work
product.

So again, I'm trying — I don't want to
be back here raising ocbjections that Your
Honor has already considered and overruled
that's the objection I would raise to the
guestion Your Honor is proffering.

THE COURT: Right. &and what I'm saving
iz, right now I'm not going to rule on
something that's not before me. I would

need to see the context, as I said esarlier,
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of the deposition in totality. I would need
to hear the other side's position as to the
objections, and to determine then whether or
not I believe that it weould be appropriately
objectionable.

MER. SCAROLA: I understand that. The
problem I face is I didn't want to raise
objections that Your Honor already
overruled. I now understand Your Honor is
not overruling those objecticons. You want
to hear them in the context of the guestion
as phrased.

THE COURT: Correct. &nd that's what I
sald earlier today, that while I recognize
opbjections may be raised, I am going to
allow at least the area of inguiry to be
delved into. And if there's objections then
I will deal with them.

But again, it's with the understanding
that the goose-versus-gander-type approach,
and that is that in order deal with these
issues head-on, there may be the necessity
to rule on these cases —— rule on these
matters that would not necessarily comport

with the traditional attorney-client,
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work-product privileges that we would
otherwise deal with.

Take away attorney-client privilege.
That's really not what I intended to say.

What I intended to say is this is not
the traditional work-product privilege,
clearly. This is a different type of
situation and a different type of analysis
when we're now getting into issues of
malicious prosecution.

Because, again, if a factor in Epstein
bringing the case against Edwards at all was
what transpired in this federal lawsuit,
then the objections that Mr. Edwards may
make may not be beneficial to his position.

In other words, he's going teo have to
make that strategic decision as to whether
or not these cbhijections are sufficient to be
able to express his position. In other
words, whether it's worth making these
objections in order to be able to fully
engage and discuss and explain what he may
or may not hawve done.

ME. SCAROLA: We recognize we have the

same sword/shield problem that, at least at
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some stages of this litigation, confront
Mr. Epstein. I understand those comments
and appreciate them.

I would only point out that to the
extent that claims are made in this
litigation about the abuse of process count
or in the other claims about, guote,
improper litigation tactics, those claims
fzil as a matter of law.

The litigation privilege, as Your Honor
is well aware, 1is a complete and absoclute
bar to an abuse of process claim. &And it is
a complete and absclute bar to any claim
that relates to what occurred in the course
of litigation as opposed to the filing of
the litigation itself.

&nd I suggest that that's going to be a
very important distinction when Your Honor
comes Lo ruling upon whether these lines of
inguiry are relevant at all. Does 1t make
any difference what Bradley Edwards' motive
was, what his subijective thought processes
were in filing a motion in the context of a
pending case to reguire the posting of a

bond if requiring the posting of a bond
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cannot possibly form the basis of a tort
claim because it is protected by absolute
immunity?

THE COURT: Only to the extent that
Epstein would have the ability to defend
himself as it relates to the elements of
malice or probable cause.

MER. SCARCOLA: Yes, sir.

THE COURT: And that's where I am
finding a conundrum, and you articulated it
much better than I can.

&nd the sword wversus shield doctrine is
a tough one here, because while I respect an
attorney's ability to protect his or her
mental impressions, strategies in ways of
going about a case, we have to really drill
down to what purpose does that privilege
serve.

We are not dealing with the direct,
normal everyday scenario that we see
plaintiff wersus defendant and plaintiff
takes photographs of a given site that would
not be otherwise available to the defendant
except through somes type of hardship. We

are not dealing with a one-on-one situation.
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We are dealing with a one-off, so to speak,
and that is, the litigation itself has a
purpose. The mental impressions of an
attorney in the prosecution of that
underlying claim certainly must be
protected. And I'm not by any way, shape or
form suggesting it shouldn't be.

However, the area of inguiry that is
triggered is not so much in that case —-
really has nothing to do with this anymore.
What it has to do with is whether or not
that was part of a defense that is asserted
by Epstein as it relates to his allege
malice, expressed or implied, and whether or
not it addresses the element of probable
cause and his defense to that element.

ME. SCAROLA: May I, at the risk of
arguing against myself, articulate what I
think the Court is =saying, because I think I
agree with that decision?

While improper litigation tactics are
absolutely privileged and canncot form the
bhasis of an independent tort claim, engaging
in improper litigation tactics may be

circumstantial evidence that support
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Mr. Epstein's assertion that Brad Edwards
knew that he was aiding in the Fonzi scheme.

THE COURT: I don't even think it has
to go that far.

ME. SCAROLA: Then I withdraw my
comment .

THE COURT: We are saying this with a
smile on our faces. I appreciate the bit of
levity.

More so what I'm saying is we don't
even have to get that far. It really just
goes to whether or not it is evidence. Does
it tend to prove or disprove a material
fact, therefore giving it relevancy to the
area of inguiry of the elements of a
malicious prosecution claim that must be
proven by Mr. Edwards that is equally
defensible by Mr. Epstein, and is equally
defensible in the eyes of the law? I don't
know what the facts are, but the eyes of the
law say he's entitle to his defense.

&nd this area of inguiry as it relates
to this federal litigation the %14 million
bond, the limited information that he may or

may not hawve had regarding the whereabouts
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of the files during the operative period of
Adler's and Rothstein's dealings, allegedly,
as it relates to Adler, clearly as it
relates to Rothstein by his own testimony as
to appease these investeors and to further
his own Ponzi scheme.

Lgain, this is by no means suggesting
that Mr. Edwards had anything to do with
this. 2And believe me, I am not sitting
here -- because I don't know anything about
the investigation, other than what I've read
in the newspapers. &nd I try to stay away
from them as much as I could, particularly
when I remember still to this day -—— and I
will share this everyone because I think you
should know.

I remember Mr. Edwards coming in after
this thing completely fell apart —— I knew
nothing about -- this is the Ponzi situation
with Rothstein when they raided cffices —-
he and William Berger came in and explained
this to me —— when I was handling those
other cases —-- and that they would have to
switech and go to another firm, whatever the

case may be. So I remember that.
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&nd again, not that it has anything to
do with the issue. I just thought about it
now, that they came in that day.

But the bottom line is it really comes
down to allowing Epstein to be able to
defend himself and defend the allegations,
even though there was a summary Jjudgment on
the part of —— sorry. There was voluntary
dismissal on the eve of the summary
judgment .

He has the ability, in my view, to be
able to defend himself on the elements of
malice and proximate cause. So those are
the reasons why I'm allowing that testimony
to be had, subject to cbijection. I
understand and I am willing to accept that.

Now, on the issue of damages, I would
like to get into that briefly, if we could,
and find out whether or not we can get to
some common ground.

You said that there was one that was
answered?

ME. SCAROLA: I can tell Your Honor
that —— first of all, let me describe the

nature of the economic damage claim.
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THE COURT: Sure.

ME. SCAROLA: We are not claiming lost
wages or lost earnings. What we are
claiming is the lost wvalue of the time that
Mr. Edwards was obliged to devote to the
defense of the maliciously brought claims.

In that regard, we have provided to the
defense contemporanecus time records
reflecting the amount of time that
Mr. Edwards was obliged to devote to the
defense of those alleged-to-be-maliciously-
brought claims against him. That is the
extent of the economic damage claim.

We believe that we have fulfilled any
opligation that we have to provide discovery
with regard to that portion of the economic
aspect of the case by providing those
contemporaneous time records.

THE COURT: Hold on for just a minute.
Let's take them one step at a time.

Were you aware until today that
Mr. Edwards was not making a claim for loss
of earnings or loss of the capacity to earn?

MER. BEEWER: No. No, because we talked

about injury. They are claiming injury to
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his reputation.

THE COURT: Monetary damage.

That wasn't my guestion. Hold on.

Take it one step at a time. So we have
gotten somewhere.

HMow we know there's not, for the
record, a claim for lost esarnings or loss of
earning capacity. All right, so let's start
there.

ME. SCAROLA: Could I just gualify that
in one respect, Your Honor?

If we're talking about the loss of the
value of Mr. Epstein's time —— excuse me ——
Mr. Edwards" time, that could be
characterized as a loss of earning capacity,
because if he's dewvoting time to the defense
of this case, he could not be devoting it te
some other legal pursuit.

However, that time could have bhesn
taken away from this family. It could have
been taken away from wvacation. It could
have been taken away from a lot of things.
We are not alleging that he lost business or
business opportunity, but he did lose the

value of the time that he was ocbkliged to

Palm Beach Reporting Service, Inc. _

EFTAO00788325



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

215

devote to the defense of this case based
upon contemporaneous business records.

THE COURT: Okay, so while there's not
a formal claim for lost wages or loss of
earning capacity, there's a claim for the
lost walue of time that Mr. Edwards had to
spend on the defense of this case?

ME. BREWER: I'm sorry. Is that the
only financial or economic damage claim?

THE COURT: We will go back to
Mr. Scarcla.

MR. SCAROLA: Yes.

THE COURT: OCkay. ©So there's no
medical issues, no psychiatric bills or
testimony that's expected, no psychological,
except for what I presume to be some type of
mental anguish claim he would have.

ME. SCAROLA: He will talk about mental
and emotional injury, distress, fear of
retribution. &And those things are —- those
things are special damages that were laid
out in the complaint.

THE COURT: All right. So there are no
other economic damages that I am aware of as

related —-
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ME. BREWER: He's claiming injury to
his reputation as an economic damage.

THE COURT: Well, I'm not certain it
is.

ME. BREWER: I think it is, Your Honor.
How is it going to be expressed?

THE COURT: That's a good question.

ME. BREWER: It's going to be expressed
in dollars.

THE COURT: I understand that. So is a
recommended amount for pain and suffering in
a generic BI claim.

But, again, we have to look at this
from the standpoint of lost —-- you said
lost ——

ME. SCAROLA: Injury to reputation.

THE COURT: Loss of injury teo his
reputation.

ME. SCARDLA: Yes, sir.

Quite frankly, this is analogous to a
defamation per se claim. That is, if
someone is attacked with regard to the
performance of their professional
responsibilities, of their capacity to

perform in an ethical and honest manner,
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then damages are presumsd, without the
necessity for the specific loss.

THE COURT: I am not going teo get in
Mr. Scarcla's thought process, which is a
precise example of what I was trying to
delineate earlier —-

MFR. SCAROLA: And clearly I am
harassed.

THE COURT: -- bkbetween the direct claim
and now what I call the one-coff claim,
without meaning any disrespect to anyone
here. But it was just a way of tryving to
describe the difference.

Mow, again, I'm not telling you what
you can ask specifically. But I'm saying
now that there is an area of inguiry that's
opened up here with regard to both his claim
of loss of wvalue of time and the issue of
loss of reputation -—- or the tarnishing of
his reputation. Those are guesticns that
can be gotten into with Mr. Edwards.

MF. SCAROLA: And have. We understand
that that's an appropriate area of inguiry
to the extent that it has not already been

the subject of inguiry.
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THE WITHESS: Again, let the record be
clear. I am exercising my discretion, which
I understand to be relatively broad,
certainly not without at least some
harnessing, but certainly to the extent that
I'm exercising what I perceive to be under
the case law a broad discretion in the area
of discovery. The exercise of this
discreticn is consistent with the fact that
the cases have been filed in 200%. We are
now in 2017.

There was a lengthy appellate process
that transpired. The case went all the way
up to the supreme court on the very issue
that is going to be tried. And counsel for
both sides hawe worked wery hard in
preparing the motions that would be heard
today and that still need —— some still need
to be heard. I lock forward to sufficient
time in order to that.

But the reason for the allowance of
Mr. Edwards to be redeposed and essentially
to start again is because my review of the
deposition excerpts are such that a cogent

deposition was not taken. I'm not blaming
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anyone for that.

But certainly even just the passage of
time in doing this, again, for as long as I
have is significant from the standpoint of
what is relevant today wversus what may have
been relevant in 2010-2013, respectfully.

&nd the exercise of that discretion is
to assure ocurselves that only that area of
inguiry that is relevant today, now that the
Epstein claim has been wvoluntarily
dismissed, there really are no other pending
liwve claims, except for Mr. Edwards'
malicious prosecution claim against Epstein
iz a significant reason for my allowance of
this deposition to go forward.

So anything else on damages that are
going to be needed to be looked into?

MS. HADDAD COLEMAM: Yes, Judge. T
would like to speak to the two areas about
which Mr. Scarocla just stated were the
damages being claimed by Mr. Edwards.

It is of great concern that he's
seeking punitive damages in this case.
Clearly, my client has the right to explore

what the monetary damages suffered as
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alleged by Mr. Edwards are, as well as his
potential exposure. That's the best way to
evaluate a case, and is something to which I
speak about with my client.

However, with respect teo the first
instance of damages that Mr. Scarcla
mentioned —-- the cost to defending against
Epstein's case, the time away from his
practice or his family or whomever should be
answered in these allegations —-—- he has
hired Mr. Scarola from the outset. What I'm
saying is, when we ask guestions about his
time reccords cor his work on cases or his
legal practice or his vacations during the
relevant time pericd and we get an
objection, I want to know what that means.
What are we allowed to ask him about that?

&nd, Judge, with respect to the injury
to his reputation ——- Mr. 3Scarola Jjust said
his defamation, per se —- well, that's part
of the litigation privilege. You don't get
damages for defamation, per se. It all
occurs during the course of litigation.

So what does injury to his reputation

mean? How do we gquantify that? By his
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work?

THE COURT: These sound like motions,
potentially, for partial summary Jjudgment.
211 I'm trying to do here today is trying to
reach at least some reasconable confines of a
deposition that probably needs to be taken
in the next 30 days. I am going to
aunthorize it be taken within the next 30
davs.

2nd I'm giving yvou a broad scope of
where I beliewve the testimony should be
focused. I am not trying to give anvbody
hints. I'm not trying to give anybody help.
I'm not trying to direct anvything other than
to exercise the discretion that I've already
indicated on the record to ensure that we
are going to least have what I hope to be a
deposition that is going to focus on the
areas that need to be focused on based upon
what is currently before the court, and that
is, the singular count of malicious
prosecution by Edwards against Epstein, and
the general areas that I have seen by way of
the significant amocunt of materials that I

have read and the arguments that you have
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been kind enough to present to me on both
sides that I perceive to be areas of
appropriate ingquiry.

Whether it's met with obijection or not,
well, I will deal with that at ancther time,
okay? But I can't presuppose anything that
is not before me at this stage of the
proceeding. And really, it's against all
known rules for me to rule on somsthing that
is not before the Court.

Lgain, part of the process of being the
trial judge is trving to work out at least
some meaningful areas of compromise without
being a mediator, but trying to at least
move this case forward, as it is my
obligation under the rules of judicial
administration. &And that's what I'm trying
to accomplish today in large part.

So I don't want to get into right now,
well, what specifically can we ask? That
may be limited, that may be not appropriate,
that may not be legally an appropriate part
of the damages.

If it's not a legally appropriate part

of the damages then you can raise it by way
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of a motion for partial summary Jjudgment,
motion for pleading —— Jjudgment on a
pleading, something along theose lines. But
I am not here to make those types of
decisions now.

So let's give it a shot. Let's see
where you guys can end up. And essentially
what I am doing as well, for the reasons
that are stated on the record, I'm denying
Epstein's motion to overrule the objections
and compel Mr. Edwards to answer guestions,
except for those that I have specifically
stated today on the record.

The wast majority of these guestions
that have been brought to my attention --
again, I recognize that I may be taking some
cut of context -- but what I would
respectfully suggest are complete and
entirely irrelevant from a discovery
perspective.

&nd I hawve today on several occasions
differentiated between reasconable bounds of
discovery recognizing the broad nature of
discovery versus admissibility for finding,

nevertheless, that these matters touch on
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areas that are of no relevance to what we
are dealing with in this singular claim.

MR. SCAROLA: Your Honor, with a view
towards anticipating procedural issues and
going back to my concern about wanting to
complete Mr. Epstein's deposition or
discovery before we are providing him
additional information, there are three
things that I want to mention.

Mr. Epstein has listed two of his prior
attorneys on his witness list. A&And I have
been attempting now for many days through
many email communications to find out
whether it is Mr. Epstein's intension to
waive attorney-client privilege in an
attempt to rely upon some kind of advice of
counsel defense.

THE COURT: Would wou tell me who those
attorneys are, please?

ME. SCAROLA: Mr. Roy Black is one, and
I think Mr. Goldberger was another.

ME. GOLDBERGER: Yes, Mr. Goldberger is
one of them. Mr. Critton is one and
Mr. Akerman.

MR. SCAROLA: Mr. Critteon and
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Mr. ARkerman. I'm sorry. There's a bunch of
them.

THE COURT: Who are the ones that are
actually listed?

MS. HADDAD COLEMAM: On the witness
list, Judge, are Mr. Critton, Mr. Black -—-
and the reason -- because you made us answer
why we were listing people in the summary of
the testimony —-- says that they will be
called in rebuttal, 1f necessary, to testify
as to the facts known to Mr. Epstein at time
he filed suit, because Mr. Critton filed the
suit.

ME. SCAROLZ: And that listing of
witnesses and descriptions of their
testimony clearly indicates an intent to
wailve attorney-client privilege.

Obviously, neither Mr. Critteon nor
Mr. Black nor any other of Mr. Epstein's
lawyers can testify about what Mr. Epstein
knew, except based upon what Mr. Epstein
told them.

&nd an advice of counsel defense fails
as a matter of law unless a full and

complete disclosure is made to the lawyers.
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&nd Mr. Epstein cannot selectively
waive attorney-client privilege. He can't
say I'm going to walive attorney-client
privilege with regard teo what I told Robert
Critton and Roy Black, but I'm not going to
let vou inguire as to what I was telling all
my other lawyers at the same time if the
issue is what did Mr. Epstein know.

So I have asked wvery directly in at
least five email communications —— and I
would be happy to provide you with copies of
each of them —-- please tell me whether there
is an intent to waive attorney-client
privilege, because 1f there iz, I need to
take all of these depositions. And if there
is not, I don't need to take any of them,
because they will not be able to testifvy,
unless there's a waiver of attorney-client
privilege.

I filed notices to produce from
non—parties for the files of all of these
attorneys, to which there has been an
opjection. I have noticed their
depositions, and I have served them with

subpoenas to be deposed.
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&t the time that I served them with
those subpoenas, I sent letters out to all
of them copying opposing counsel, =aying I
am setting these because we are dealing with
a trial that is set already on the trial
calendar and I need to take this discovery.

If the dates are inconvenient for vyou,
or if there's not going to be a waiver of
attorney—client privilege, please let me
know. BAnd nobody is responding to those
direct inguiries.

I do not know, as I stand here todavy,
whether attornev-client privilege is going
to be asserted or it's going to be waived.

THE COURT: It seems to be a bit
difficult to assert attorney-client
privilege when two attorneys are listed as
witnesses.

ME. SCAROLA: That's exactly my point,
Your Honor. And that's why I have asked for
that clarification. I don't know how they
can call these witnesses. And the only
thing I have gotten from Ms. Haddad Coleman
is these are listed as rebuttal witnesses.

Well, I don't care whether they are
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rebuttal witnesses or witnesses that you are
calling for any other purpcose. If you
intend to rely on their testimony for
purposes as described in your disclosure to
the court, that cannct be done without a
waiver. Is that what you are telling me you
are doing? And they refuse to answer that
guestion.

So I would ask that the Court pose that
gquestion to them right now and that we get
an answer on the record as to whether that
is going to happen so I know whether this is
discovery that I need to proceed with.

THE COURT: EBinger has long held,
essentially, that there's really no
difference from the discovery standpoint
between rebuttal witnesses or rebuttal
evidence and direct evidence of witnesses in
chief.

Mr. Brewer, your position?

ME. BREWER: I hawve been dying to
speak, Your Honor.

THE COURT: Go right ahead.

ME. BEEWER: First of all, advice of

counsel is a defense. It is an affirmative
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defense. &and it is an affirmative defense
which has not been raised by Mr. Epstein.
Period. End of story.

ME. SCAROLA: Then are we removing
those two witnesses from the witness list
and the description that they are going to
testify as to Mr. Epstein's knowledge at the
time of the filing?

ME. BREWER: I didn't interrupt him at
any time.

THE COURT: That's fair.

Go ahead Mr. Brewer.

ME. BREWER: With regard to the two
witnesses listed, it is true that they are
listed as rebuttal witnesses. They can
testify about things that are not
attorney—client privileged.

In other words, they can testify —-
just say Mr. Edwards decides to —— just to
take some hypothetical -- in his case in
chief decides to say, You know what, I
wasn't involved with regard to that federal
case that was filed. That had an electronic
signature on it. It wasn't me. I didn't do

it. Scott Rothstein did it. They would
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have knowledge of what transpired in the
case that they could give rebuttal testimony
on without waiving any kind of
attorney—client privilege.

HNow, we get to a conundrum that, again,
iz being posed —-- and this is goling to come
up before you, Your Honor, on the motion for
stay —— and that conundrum is, Mr. Epstein
is —— because of that Crime-Victims' Right
et is =till potentially in jeopardy for
prosecution, because they have purposely —-
and Mr. Edwards and an attorney by the name
of Cassel, I beliewve, have prosecuted that.
It is still going on. And they control at
least their side of that litigation. And it
is because of that that Mr. Epstein must
continually, unfortunately, plead the Fifth.

&nd so we have got Mr. Edwards
controlling both =sides, essentially, that we
are now looking at. And I'm bringing that
up —— but it's going to be brought up in
front of Your Honor because it's a
conundrum.

I cannot, as I sit here today —-

because this issue —-- while there have been
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emails back and forth between counsel as to
whether or not these people are going to be
listed or not, I can't tell you, because I

have not had an opportunity to speak with

Mr. Epstein about these issuss. And, in
fact, these issues just came up. AaAnd
there's no motion before the Court. They

have not been briefed in any shape, form or
fashion. And therefore, we really are not
willing to respond today from the standpoint
of, Yes, we are goling to blanket-waive
attorney—-client privilege. I can't make
that assertion to the Court, or that we are
not going to one way or the other.

MR. SCAROLA: Your Honor, respectfully,
the issues were directly raised in a motion
that we filed to strike Mr. Epstein's
affidavit and to preclude presentation of
any testimony or evidence as to which
discovery was foreclosed on the assertion of
the Fifth Amendment privilege and by
assertion of the attorney-client privilege.

So that motion was timely filed. That
motion is before the Court. Although, Your

Honor has decided not yet to hear it, that
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motion was filed.

&nd one of the reasons it was filed is
because these two witnesses were listed and
the description was provided of their
testimony. And it wasn't rebuttal in case
Eradley Edwards decided to disclaim
knowledge of the federal case. The listing
was knowledge with regard to what
Mr. Epstein knew and relied upon at the time
of the filing. That is an advice of counsel
defense which has never been raised.

It is an affirmative defense that is
required to be asserted. They didn't assert
it. They'we listed these Lwo witnesses and
described testimony that is only relewvant
with regard to an advice of counsel defense.
&nd when I tried to get an answer as to
whether that's what they're tryving to go do
indirectly, they ignore me. They refuse to
answer those guestions.

I don't want to depose BRoy Black or any
of the other five lawyers that I have set
for deposition if there's going to be no
walver of attorney-client privilege, because

I will waste my time. They will
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appropriately assert attorney-client
privilege. And I don't need to do that. We
have got other productive things that we
need to do.

I don't need to redeposed Mr. Epsteln
in advance of Mr. Edwards, being if,

Mr. Epstein is going to continue to assert
his Fifth Amendment privilege.

THE COURT: Mr. Brewer has already
indicated that will be the case.

MR. SCAROLA: If that's the case,
that's fine. I don't need to take his
deposition again. He's asserted the Fifth
tmendment privilege consistently, broadly,
and foreclosed discovery with regard to the
matters that are the central focus of this
case. And we are fine with that record as
it stands.

THE COURT: So what are you asking me
to do today on this issue?

ME. SCAROLA: I hawve gotten, I think,
what I needed, and that was an asserticon
that there will be no advice of counsel
defense ralised and no waiver of

attorney—client privilege.
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THE COURT: At this point in time, as I
understand it, Mr. Epstein continues to
assert and will continue to assert his Fifth
Amendment priwvilege based upon the Victims'
Right case that's currently pending in
federal court.

ME. SCAROLA: And attorney-client
privilege.

THE COURT: If T didn't say that, I
meant to.

MF. SCAROLA: You didn't. And I Jjust
want to be sure that that's our mutual
understanding of where we stand procedurally
right now.

THE COURT: I listed privileges, and
whatever is associated privilege —- I didn't
say attorney-client privilege. Presumably
that's also going to be ——

ME. BREEWER: You are asking me to look
into a ecrystal ball right there, Your Honor.
I can say that —-

THE COURT: Join the club.

ME. BREWER: I can =say that because of
the incendiary case, he has to pled the

Firth to certain gquestions which deal with
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purported criminal activity.

THE COURT: Well, my understanding 1is
that anything of a substantive nature it
gets inteo, any of the areas that hawve
already been previcusly inguired into would
be privileged as it relates to the Fifth
amendment and the assorted other amendments
that he has stood upon will continue to be
asserted. And presumably the
attorney-client privilege also?

MR. GOLDEEERGER: Subject to
consultation with ocur client, cbviously,
Judge .

THE COURT: But it scunds like it will
be. I am going to accept that as a yes.

ME. SCAROLA: Thank you, sir.

&nd the one last procedural matter that
I want te raise is_ia one
of the three clients that Bradley Edwards
represented. One of the three cases that
was settled. And _ - -— at the
request of opposing counsel, and with the
agreement that Mr. Epstein would pay for her
transportation -- traveled from Australia to

Mew York in order to be available to he

Palm Beach Reporting Service, Inc. _

EFTAO00788346



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

238

deposed on Friday. She is here. ©She is
ready Lo be deposed.

THE WITMESS: Here in Florida or HNew
York?

ME. SCAROLZA: ©She's in New ¥York. The
agreement was that she would be deposed in
Mew York. That's where they wanted her to
be deposed. She flew to New York, is there
and ready to be deposed on Friday. We are
ready to defend against that deposition on
Friday.

Our position will be that if they don't
choose to take that deposition now in light

of those circumstances, they will have

foregone any opportunity to depose _

-, who has already given sworn

testimony on multiple occasions.

THE COURT: I don't know who || |

ME. SCAROLA: ©One of the three ——

THE COURT: You said that. ©One of the
three people Mr. Edwards represented.

MS. HADDAD COLEMAN: Judge, I would

like to speak to that. First of all,

Mr. Edwards did not represent _

Palm Beach Reporting Service, Inc. _

EFTAO00788347



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

237

- at the time in any case agalinst

Mr. Epstein. That isn't true.

Second point —-

ME. SCAROLA: I apologize. That is a
mistake. Yes.

MS. HADDAD COLEMAN: Second, she's
never given any testimony in this case,
whether in Mr. Epstein's case in chief
against Mr. Edwards or conversely.

Mumber three, we were told when they
listed Ms. Roberts as a witness, to
coordinate with Mr. Edwards. I was then
told to coordinate with an attorney in New
York.

Basically the long and short of it is I
spent two months tryving to coordinate dates
with a woman whe lives in Australia, two
different attorneys. The date was set; she
was coming to New York. Then I got an email
she had liposuction, has to wear a girdle,
and cannot fly from RAustralia, as she needs
assistance to put on her girdle on the
alrplane.

So then we say we are not going to pay

for a companicon to fly to New York, and we
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don't want the liability if she has a blood
clot. BAustralia is far away. So we get a
note from her doctor, not to say that she
can fly, but that she needs a companion.

Then, last week I got —— I'm sorry ——
two weeks ago —— maybe it was last week —— I
got an email from yet another attorney
telling me that Ms. Roberts will only be
produced to testify if we get an order that
all of her testimony is confidential and
it's under seal.

Why am I going to waste the time and
money to present her if all of her testimony
i= going to be confidential and under seal,
especially if Mr. Edwards plans on calling
her to testify? So I explained in an email
that we are not okay with that so we are not
going to depose her. We will set it off
until such time that we can work it out
before the court.

THE COURT: At whose expense is she
flown?

M5. HADDAD COLEMAN: Curs, Judge.

&nd then —-

ME. SCAROLA: I'm sorry. I don't think
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you paid vet.

MS. HADDAD COLEMAN: Well, we had
agreed to —-

ME. SCAROLA: TIt's at her expense as of
right now, but they agreed that they would
pay for her expenses. And when they
opjected to confidentiality of the
transcript until it was released by order of
the court, within less than two hours that
request was withdrawn and we were told —-
they were told that we are ready to proceed
with the deposition without confidentiality,
to which we got a response, I'm sorry, wWe
are no longer available,

MS. HADDAD COLEMAN: MNo, Judge, What
happen was, the lawyer responded in a
lawyer—1like fashion, "I understand vyour
position." There was no affirmative
statement whatscever that they will withdraw
the confidentiality or anything of that
nature. And we wrote back clearly and
uneguivocally we are putting this off until
we can get it before the court. Do not come
to this deposition. It is canceled. Done.

That was the end of the conversation, Judge.
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There was no expressed walver of
confidentiality. It =said, I understand your
position.

THE COURT: Who set the deposition?

M5. HADDAD COLEMAM: It was never
noticed, Judge. There's no notice of
deposition right now.

ME. SCAROLA: ©She was appearing
voluntarily at the defense's request on the
date and at the place chosen by the defense.

MS. HADDAD COLEMAN: And, Judge, we
told them that it wasn't going forward. So
if she's in New York, it's neot pursuant to
the subpoena, nor are we in agreement at
this point, because we said it wasn't
happening.

THE COURT: I hate to see these things
happen, because it erodes my faith and
confidence in the bar. And anytime that's
done, it's a sad day. I don't like to see
things occur like this, especially where
there's somebody who came from Australia to
Mew York with the expressed purpose of being
deposed, and is now no longer being subject

to deposition.
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With that said, howewver, the problem is
that, if there was no notice of taking a
deposition, if there was no subpcoena for her
presence and she showed up veoluntarily, as a
non—party she's entitled to reimbursement of
her expenses.

But I am not certain that I really can
do anything, and I am not going to do
anything at this stage to compel her
deposition testimony absent some type of
iron-clad agreement that I can lock at that
says that she's going to be deposed on
Friday in HNew York City.

If it was eguivocal, 1f it was with
conditions, if it was not set forth and cast
in stone, then I'm reluctant to do anything
other than to say that, again, I'm sorry.
These things happen. I'm sorry that we
can't move forward.

But without the notice and/or subpoena
of the witness, without anything other than
this back and forth of conditicons
attributable to the taking of the deposition
and nothing, as I said, cast in stone, and

without authority, as far as the Court is
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concerned to do anything to compel the
deposition on Friday.

MR. SCAROLA: Thank wyou, sir.

ME. GOLDBEEGER: Your Honor, pursuant
to your request earlier this morning, I'wve
given you a —— provided you a copy of the
motion. I'm sure Mr. Scarcla has many
copies, but I provided him another copy.

THE COURT: I will just keep this.

What I'm going to do is, on motions,
such as discovery motions -- since I have
gotten so much background today —— if there
are motions that can be handled reasonably
at 8:45, I would ask that yvou go ahead =set
them at that time.

ME. SCAROLA: One per day?

THE COURT: One per day, 1f wyou don't
mind. I am not trying to be facetious. I
have to be consistent in the way I treat
everybody. A&And since all are subject to
that one-per-day rule —— for good reason.
The motion calendars have become very, very
heavy. There are many who try to set case
matters that are really not appropriate for

the motion calendar.
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I typically allow it to be done because
I do read the materials in advance. So 1f I
have it, I can usually digest it to where I
can cut down on the time that's necessary to
spend to argus and not keep evervbody else.

ME. SCAROLA: My review of those
additional motions, Your Honor, indicates
that we probably need to deal directly with
the Fifth Amendment privilege 1ssues before
we procesed with any further discovery
discussions, including the one motion that
we will definitely not be able to handle on
an 8:45, and that is the motion in limine,
the omnibus motion in limine.

THE COURT: 8o vyou are working right
now, Ms. Haddad, on what?

MS. HADDAD COLEMAN COLEMAN: Judge,
that's what I was going to ask you, on my
response to Mr. Scarcla's motion to strike
the affidavit, even though you said that was
moot .

THE COURT: What I meant to say was the
affidavit and being stricken in conjunction
with my consideration of the moticon for

summary Jjudgment made that aspect of it
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moot. So I should have been a little more
clear.

But what I was trying to get to is how
much time wyou think you're going to need to
get your response in. And then I have
offered Mr. Scarcla the opportunity to file
a reply to that.

MS. HADDAD COLEMAN: This is -- just to
be specific, this is to his motion to strike
the affidavit in the Fifth Amendment motion?

THE COURT: ©Off the record for a
second.

(A discussion was held off the record.)

THE COURT: Back on the record.

MS. HADDAD COLEMAMN COLEMAN: Judge, I
believe I can have a response —— today is
Tuesday?

THE COURT: Yes.

MS. HADDAD COLEMAN: Judge, if I could
have until next Friday to get it filed, I
believe I can fully brief the issue. Is
that acceptable?

THE COURT: How much time after that
Mr. Scarcla, would you like to get your

reply? I would suspect a week would be
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enough time.

ME. SCAROLA: I am just checking dates,
Your Honor. I'm sorry.

THE COURT: What I'm conceptualizing is
trying to set the hearing sometime between,
like, the 23rd of October and the 3rd of
HNovember.

ME. SCAROLA: That part is a problem.
Between the 20th of Octcher and the 3rd of
Hovember, I'm in Africa.

I'm sorry, was the suggestion that the
reply be filed by the 13th of Octcber?

THE COURT: Yes. MNot the —-

ME. SCAROLA: I'm sorry. The response.

THE COURT: The response.

ME. SCAROLA: The response be filed by
the 13th of Cctober. We can have our reply
filed by the 20th of Cctober, Your Honor.

THE COURT: If that's okay, because,
again, the timing was sclely to try to fit
you in and giwve you a reasonable amount of
time between the 23rd of October the 3rd of
Movember so that I can keep this moving.

But if you're away -— I knowing having

all the lawyers here, your vacations are

Palm Beach Reporting Service, Inc. _

EFTAO00788356



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

248

well deserved. I am not golng to compromise
that by any means.

ME. SCAROLA: T will actually be
representing a herd of elephants, sir. It's
a business trip.

THE COURT: ©Off the record.

(A discussion was held off the record.)

ME. SCAROLA: I don't have any problem
with the 20th. We will get it in by the
20th. I would prefer to be here for the
hearing.

THE COURT: That's why I'm saying I'm
certainly not going to compromise your
vacation to require you to be here.

I don't know what wyour schedule looks
like during the earlier part of HNovember,
other than I'm sure you're going to be in a
jam with others that are going to be
demanding your time.

I will =see what I have available right
now. I don't know --— it's going to be the
end -— nearing the end of the docket that we
are now on, so that usually means a busy
time.

But what we will deo is this. What I
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would like you to do is come in during the
week of October l6th at an 8:45 and give me
a better idea of availability. I will

have —-- once you notify me —-— and give us a
heads—up at my office, you can have your
assistant, Mr. Scarola, contact Denise and
give her a heads-up when you're coming in so
that we can also prepare and gilve you some
type of time.

You get back, vyvou said, on the 3rd?

MR. SCAROLA: Yes, sir.

THE COURT: So we can give you some
time as well. We can start contemplating
what's available during —-

MR. SCAROLA: Your Honor, I can make it
work towards the end of that following week,
the week of November 6th, Wednesday,
Thursday or Friday. I can move things
around to be available to Your Honor if
those times work for the Court.

M5. HADDAD COLEMAN: I am not in town.
I leave Thursday the 4th of November. I
have a notice of unavailability filed,
Judge. I leave —--— I am gone that Thursday

and Friday. But I can come Wednesday if
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that works.

THE COURT: Well, you said the 3rd and
4th. That's Friday and Saturday.

Mr. Scarcla, I think, is suggesting the
8th, %th and 10th.

ME. GOLDBERGER: The 10th is a court
holiday, Your Honor. It's Veteran's Day.

MS. HADDAD COLEMAM: Let me loock at my
book. Mavbe we can set the date now.

Do you mind if I have my phone out,
Judge?

THE COURT: I don't have November 10th
as a holiday.

ME. GOLDBEERGEE: My assistant told me
it's a holiday.

THE COURT: You're right. I guess
because Veteran's Day is actually the 1lth,
the observaticn is the 10th, so that's
correct.

The calendar doesn't show a holiday,
but my official court calendar does, so I
apologize.

So the %th and the 10th, I guess —— I'm
sorry, the Eth or the %th is what we are

looking at. I don't know where I am. I
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have no idea. I am Jjust throwing that out
there.

ME. SCAROLA: Should we just contact
your JA about coordinating something, Your
Honor?

THE COURT: Well, again what I would
like you to do is come in at an B:45 in a
couple of weeks, let's say on Octcher 15th
or something —-- the 18th or 1%th. A&nd that
way I can give you a better idea of
availability once I have that opportunity to
do so.

Denise is back, but she had ——- most of
her day was jury duty.

MF. SCAROLA: May we also discuss the
motion —-— the setting of the motion for
temporary stay of proceedings?

ME. GOLDBERGEER: That's what I was just
going to bring up. That's going to be
e—filed this evening.

ME. SCAROLA: We'we actually been
handed a copy, and we'wve been told that it
has been filed. We have just received 1it,
but we now hawve 1it.

THE COURT: Laet me lock at the 13th of
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October —— we mentioned that date originally
for some other reason today. That may be
time that I may have.

I know there's a one-day hearing or
trial. I think it's on that day. &nd we
may have already filled it, because I'we
been using it gquite a bit lately.

ME. GOLDBERGER: Judge, vou're not
going to believe this, but in my new role as
a traffic hearing officer, I am the bencher
on duty on the afterncoon of the 13th. I am
availakble in the morning.

THE COURT: Well, let me see what's
available. But I know that when we had
calendar call I set aside a day, in an
abundance of caution, for a case. But
again, I know that I hawve cffered it to
others, so it might be taken.

ME. GOLDBERGEE: I know everyone is
trying to get out of here, but just a last
matter. You ordered us to take Mr. Edwards'
depo within 30 days. We now know that Mr.
Scarcola is going to be chasing elephant
herds and prides of licons in Africa for the

first portion of that. That kinds of

Palm Beach Reporting Service, Inc. _

EFTAO00788361



10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

251

shortens our window of opportunity of doing
that deposition, unless he has someone else
that can =it in for the depo.

ME. SCAROLA: I probably do.

ME. GOLDBERGZER: Great. OCkay.

THE COURT: Again, I want the record to
be clear that, in a case of this type and
magnitude —-- usually I hold consistent no
matter what the case —— but certainly I'm
not seeking to compromise anyone's wvacation
time. They're well deserved. I don't want
to put anyvbody in any form of awkward
position simply to accommodate the Court's
deadlines.

ME. GOLDBERGEER: We will see what we

can work out with Mr. Scarcla's office on

that.

Thank you, Judge.

THE COURT: I am golng to keep these
materials for now. But what I am going to

ask you to do is, anyvtime there's a
resetting of a matter, would vou kindly
forward to me a courtesy copy and not depend
on the amount of stuff that I have?

Okay, thank vou.
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(The above proceedings were

concluded at 4:43 p.m.)
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