CIRCOIT COURT COF THE
NTH JUDICIAL CIRCUIT, IH
AMD FCOR FALH BEACH COUNTY, FLORIDH

Case Ho. S0Z005CAC40S00MNNNEME

JEFFREY EFETEIN. P
Fl tiff/Countar-Dafandant,

ECOTT ROTHETEIN, individually)
ERADLEY EDWARDS,; lndividually;

Defandants/Countar-FPlaintlffa.

TRAMECRIFT OF PROCEEDIHGSE

DATE TAKEN: Thuresday, March 2th, 201E

TIME: 1:30 p.m. - 4:5%0 p.m.
FLACE 205 M. Dixia Highway, Foon 10D

Hast Falm Baach, Florida 16
EEFORE: Donald Hafale, Frasiding Judge

This cause cane on to be heard at the time and
place aforesaid, when and where the followlng
proceadings were reportad by:

Elaine V. Williams
Falm Beach Raporting Service, Inc.
1e&6% Palm Eeach Lakes Boulavard, Sulte 1041
Wast Falm Beach, FL 23401
(5E1] 471-25%%5

PROCEEDIMNGS

THE COORT: Thank you. Walecie back
wverybody.  Hava a saat

MR. SCAROLE: May [ mowe to this podiom now?

THE COORT: Sura.

HR. ESCKROLE: Thank yaw, ale.

Your Han e We dacidad W motlaons Wa' ke

galng Co haar?

THE COORT: Yas. Hy urdarst ng as I laft

waE qoing to be Edwards' Sscord Supplepent to
obien in Limines &ddressirg Scops of Rdmis=ible
Evidence, and of course in that same vein Epstein’s
Hotice of Service of Unredacted Appendiz in
Support -- or Pesponse in Opposition to Edwards’
Se=cond Supplemental Motion in Limine addressing
Soope of &dnissible Evideroe.

MR. SCAROLA: Your Honor, there are actually
multiple =ubmis=ione ko the Court to deal with
closely-related issus=e, ard thoss issu=s arise cub
of the fact that over the course of the last three
weeks 724 new exhibites have besn added to the
exhibic 1iat of the defendant Epacain.

End just ta provide some geneeal background,

wama of which your Boamor may recall, cthere wais an

AFFPEARRANICES @
Far Flalntiff/Countar-Defandant :
LIHE & ROCEENBACH, F.A.

Ey EARA BERARD ROCEEMBACH, ESQUIRE
By ESCOTT J. LINK, ESQUIRE

Far Defendant/Countar-Flainti
SEARCY, DENHMEY, SCARDLA, EBEARHHART &
SHIFLEY, F.A.

By JACK SCAROLA; ESQUIRE
By DAVID F. YITALE JR., ESQUIRE
Ey EAREN TERRY; ESQUIRE

Far Mon-Partlaes L.M.; E.N. & Jamne Doe

- -

By FAUL G. CASSELL, ESQUIRE

For Jeffray Epstein:
ATTERBURY, GOLOEBERGER & WEISS;, P.A.
@ l4pn

By JACKE h. GOLODRERGER; ESQUIRE

exhibit list filed by Mr. Epstein on Kovember 18,

Ty That same esihibikb list was attached to the

pretrial stipulstion on Decembsr 22, 2017, #&nd
then for the first time on MWarch Sth of 2018 the
rew exhibit list was filed, If you compare the
exhibit lists of Hovenber 14th and December 22nd,
which, a8 I ssid, ar= the same, with the March Sth
exhibit list, 25 new exhibits -- excus= me -- 724
reew exhibits were added

Your Honor held a bearing in this matter an

Dacarmbar Sth and mada it clear co all parcies thac

exhibics that wara pot disclased by tha and af

Dacanbar --

I think it may have baan che

Dacenbar 22 data —— I'n

not SuEe abodal HaCT

data -- bBut exhibics Chat Weese ot apecifically

digelaged W et Be parmltted ve b used at

celal. You mada it

would Ba unacceptabla; that spacific individual

axlEiBics Fradd

to ba llated. I'm sure yeuar Honas
Bas a recollecticn of thass clecumstances. And
chat, cbvicaaly, ia a fairly standard arder that

yaur Honor adheres Lo in connesCion With teial

pPERCCAcS.
THE COURT; What I just wanted to point cub ie

in cenjuncticn with what we"re going to be
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evantually talking about, we'Ee nod dealing w€with
tha Hotian te Scrika Epatain's Untimaly
Supplerantal Exhibits and to Strika ALl Exhibics
and Any Referance to Documants Contalning
Frivilegad Mataerlals Listed on Edwards' Frivilega
Lisg.

ME. SCARGLA: Yas, alr.

THE COURT: That lad lnta what I dascribad
@arlier of tha motions that will ba on the tabla.

ME. SCARGLA: That's corract. And that's why
I acknowledgad, your Honor, that wa®ra raally
dealing with a numbar of cleosaly-ralataed motions.

S0 tha first issua is a procadural issua; and
that is, whathar your Hemor is going te allew cha
listing and use of 724 naw exhiblts. Rnd oy
swqgestion te the Court is that that ls a thrashold
lssue that really halps to rasolve much of what
follows beacause 1f, as a matter of prosadura, Chosa
724 naw axhibits ara not golng to be uwsaed, than
much of tha rast of tha argumant beacorss
irralavanc. Thera are, howevar, vary significant
substantive issuves if the procedural datarmination
doas not dispose of cha use of Chose exhiblts.

THE COURT: Thase axhlbits spacifically wWara

adgdad whan®

20

21

22

23

and chose are 45 of tha 724 newly-listed docurents.
and chose documants Werke beought Co ouF attentics
just last waalk.

So my suggestlon to poue Honoe Lo that we deal
first with the procedural issse becavaa, as I sald,
that will narecd Sssues slgnificanstly. And then
thera will still remaln sofe substantive issves
with regard specifically e any actempled use of
pElvilaged materials.

Hos, your Homer hbeaed feom boCh opposing
coungsl that I have sccused them of having stolen
the docum=nts. I a=sure your Honor that that's oot
the case, I hawve not accused them of having stolen
the documsnts. What I have said in repested
camunication is that thess are stolen documents.
#nd these docume=nts, if your HBoror has had an
opportunity to look at the cimslips, were very
clearly at this point handed cver by the bankruptcy
court to Fowlsr wWhikes for one purposs snd on=
purpose only; and that was to print them cut, Bates
stanpp then so that they could be turned over for
privilege review by the Farmer Jaffe law firm,
Lneluding apecifically Bead Edwarda.

THE COORT: Lab Ba stap pou thabe 20 We can

put this in contexc.

20

1

22

21

24

23

MF. SCARGLA: They wWere added by a new list
filad on Hareh Sth of 2018.

THE COURT: ©Okay. Just to put this inta
patspactive, March S5th would have bean Honday of
chis weak; Ceday baing March 8ch, and tha trial
starcing on March 13ch, presuning it bagins as
achadulad.

ME. SCARGLA: Yas, silr. But I want co maka it
claar that whila tha 724 wera nevar Lllatad on a
priar axhiblt list before March 5, soma of those
docunants weka disclosad Co us over Cha past thraa
wiaks. S0 I am not sweggestlng to your Hanok that
tha flrst notica wa got of an Lntant ©o attanpt ©o
usa Chesa docunents was March 5. The first nocleoa
wa got &f an inC&nt Co atCempt Co use some of chasa
docunants started some thres Wwesks ago as naw
disclosures wWara sant Te us.

And again, this ls from mamery, but I think
thare may hava bean Chrae separata groups of
docuRants Chatl weke SNt Co us not covaring all of
tha T24. And obviously, youe Honet Knows from tha
matarlals chat you have reviaded mach attention was
forused on documents Chat we contand and hawa
contandad for alght years ara privilegad dosunants.

Documents Llstaed on a vary speclfiec privilege Log.

Joe Ackerman, as I cecollect, was representing
Hr. Epstein for some pericd of tims, and he was at
that juncture associsted with the Fowlsr white fimm
in =some capacity.

MR. SCAROLA; Ye=, =ir. That's correct.

THE COURT: Se if I'm understanding this
carrectly then, the bankrupkcy court turned the
dooumente cwer to Fowler White,

MR. SCAROLA&: Did your Honor wank m= to get
into that now? I'm happy to do that.

THE COORT: So that I undarscand. I Know
during & wery tusaltucus paricd of time these would
bw tha Bothstein flirmm's aoployes.

MR. SCAROLK: Yas, sle. Lat me ga Theough
thiz and give you a quick awerview, although all
thie datails ave providad In tha timelime that I
prowided to your Hosor.

What happaned was that almost ienediately
folleding the inplesion of Che Rathateln,
Rosenfalét, Adlar flem a CEusCas was appainted by
thia BankIupley ©oUit o Take contral of tha [irm,
and Chat Trustes Took conteol of all of tha firm's
filaa and all of the firm's electranic data,
including all of ite =-nail servers, 5o it is the

trustee that had possessicn of all of these
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L e-malls. 1 and Judge Ray, federal bankruprcey Jodoge Ray,
2 Mr. Epstain throwgh counsal, and at chis point z aays, "Fedlar Wolte wlll et rataln any espias of
3 it was the Fouwler White flrm, lssuad a subpsana in 3 thi daciEants cantilned an the disk pravided te it
4 pur clvil Litigation, then panding Ln frant af 4 rar ahall any lnages oF coplas of sald documenta be
5 Judge Crow, for tha Crustes to produce all of cha 5 ratained in the mesory of Fowlar White's coplara.
£ @-malls. Judga Ray, te whom that subpsena was & Should St ba determlned that Fowler White ax
7 rafarred, Judgae Ray appointed Judge Cacnay as a T Epatain ratalmed images or copies of the subjaect
a spaclal mastar Co make a detarmlnation as to What L docEenta on S0 compuLel oF oLParwise, Tha Coust
1 could appropeiately be turned over because 2 ratalng Jjurisdictien co award sanctions in faver of
10 ocbviously chase wara @-malls that related te a wida 1o Farmar, Brad Eduards or hls alienc.®
1L variety of cases. It was tha entire contants of 1 S it was obwvicus that what was to happen at
12 tha e-mail sarvar aof Rothastaeln, Rosenfaldo, Adlaer, 12 that point wa= they wers to take over the
11 and Lt was recognizaed that those a-malls could 13 ninisterisl task as officers of the court of
14 contaln attoenay/elient and work prodect privilegad 14 bearing the expsnse to turn thess documents owver to
12 matarlals. 8o Judge Caenay was appolntad a special 15 Farmer Jaffe and Brad Edwards for purposes of
14 master ta make a daterminatisn as to what shauld 18 preparing a privilegs log.
17 and could be turnad over and report back Co Judga 17 THE COURT: For lack of a better metaphor,
1a Ray. 18 though, wasn't that 5 fox in a henhouss type of
11 Judge Carnay gats 27,000 a-mails and Judge 13 eituation?
20 Carnay says, "I don't hava an appraclation as to &0 MR. SCAROLA: W=ll, =ir, were these not
21 what may ba privilaged hare. He naed tao coma up £1 officers of the court, the answer to that question
22 wlth a procedure so that I can be advisad of what 22 iz wes. These were sdverssries who were being
23 privilega asserclens ate belng ralsed.” So Judga 23 given contral cwer Chese decumants, but thay wers
24 Carney says, "I want what was CThen the nawly-tformad a4 advarsaries whe had a awarn duty to Collow Cha
23 law flxm that Mr. Edwards 1s Working in, I want 3 Court®s dizection. Ard wWe had every @easco to

10 12
L Jaffe, Walssing, Edwards, Flstos and Lahrman® -- 1 believe that this respected law fiom and these
2 THE COURT: Farmar Jaffa, right? 2 respected lawyers would do exactly what they were
] MF. SCARGLA: Yas. Farmar Jaffa. 3 tald to do.
4 THE COURT: Wa can just refe: to than as 4 How, we know that the digk that contained that
3 Fatmar Jaffa. ] information, =5 has besn conceded by Epstein’s
E MR. SCARGLA: ALl eight. =I dant Farmar Jaffa 8 counsel, was Eormatted on December 10 -- excuse
7 to go through thasa e-mails and prapara a perivilaga ? ne -- December 8ch of 2010.
a legy. Lat me know what's privilaged hera, and chan L THE COORT: MWhat do wou mean by the disk was
3 I'1l make a datermination as to what's golng to gat 4 fornatted?
10 tuened aver.” 10 MF. STAROLA: What I mean was the documents on
11 Tha response from Me. Eduard through ma is 11 that disk ware dividad lnte thees differant
12 this 1s 27,000 e-mails, thay €ant them, they should iz catagaries.
13 be responsibla for printing them and Bates Stamping e THE COURT: And that wWas Decerbar 107
14 tham and delivaering chese printed and Bates stampad a4 HA. SCAROLA: Dacanbar Bch of 2010,
15 documants to us for our raviaw. And Judge Ray 1% THE COORT: Thank paw.
1§ antars an ordar. 16 HMR. SCAROLE: Sa wWwithin approdimately coa weak
17 And Judga Ray says in his ordar -- and it®s a7 afcar baing cedared not Lo retaln any ceplas
14 guoted in relavant part at the bottom of tha first EL) chera's a diak that iz formatcad by Foewlar Whita,
1% paga of this timeline -- Judge Ray says the law 19 which is tha disk that ls new im the possesaicn af
=4 firm of Fowlar White will print a hard copy of all 20 Jaffray Epatain and Jeffeey Epataln's ccunsal.  And
ER tha documants contained an tha disks with Batas a1 Lt contalna witheut a doubt thoss decuments that we
a2 numbars added and Wwill provide a set of coplad, iz ldentify an a privilage log that Ls geoerated as a
21 stamped documants to tha special mascer and an a3 corgaquanca of that process. It eontaine these
24 igentical set to Farmer, who Wwill use the sans ta 24 privileged and sttorney work product e-msils.  And
23 craate its privilaga log. £5 that assertion of privilegs has never be=n
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13 15
L ovarrulad. B HA. SCAROLE: That is coreecc. The Canrad
2 THE COURT: Ddid tha Special Maglstrata Carnay H Soharar firm Was fnwoalved im chat litigatian, and
| or Judge Ray ever hold a hearing to determina tha 3 thia Conrad Scharer firm Was also Intaraated in
4 natura of cha privilega? Was chat ever callad up 4 gatting to take a look at whatewer ralevant e-nails
5 for & haaring? L] night have bean in che hards of tha bankeuptey
£ MF. SCARILA: What happaned, your Honok, Ls & ceusted, and than got tuerad over Lo us.
1 that Judge Crow, whan ha leacned of Cha o Wall, thara wera dieest pagotiations in which
a clecumstances of what wWas going on in Bankruptoy L] I was a parscnal partlelpant with tha lawyers for
1 Ccourt, communicatad to Judge Carnay; "This subpoana 2 Conrad Scharer, and an agraerent was reached with
1a was lssuad in my case. Whila I respect you and tha 1o thia lawyars for Conrad Scharer bacause, as wa have
11 work you are doblng, Lt iz my job to decide what is 11 tald svery judge befars wham we have app=ared with
12 ralavant and material in my case and 1t is my job 12 regard to these matbers, w='re rob attempbting to
11 to detarming issuas of privilege in my case.” That 13 hide anything. You want to conduct an in-camers
14 shert circultad tha work that was golng on in cha 13 inepection, we want you to conduct an in-camers
12 bankruptey ceurt, and Judge Carney nevar Lssuad any 15 inspection because it will confirm that we're not
14 rulings in that ragard. 18 atbempting to hide anythireg.
17 S0 it than bacama a matter ovar which Judgae 17 We will turn ower anythicg that you consider
1a Crow was exeecizing jurisdiction to detaermina how 18 appropriate for us to turn owver. But we have no
11 tha subpoena issuad in tha Circelt Cowet Stata 14 ability to waive our clispt's sctorney-clisnt
210 Court case, hod that subposna was golng To ba 20 privilege, wour Honor, and =ome of these e-mails
21 raspondad Co.  Sp our privilage log goes to Judga £1 clearly contain information that originated with
22 Cra . 22 climsnts. Aod we are in the midet st this peint of
21 And thara's soms back and forth about whathak 23 stlll-panding litigatlon, ard it la ispertant foF
24 tha privilega log is ocr is not adaquata, and thaca a4 ug e protect our work peodisct privilege as wall.
23 15 a diraction with regard to certaln Eaquests for a5 Zoma of that litigation ias atlll engaimg sight now.
14 16
L documants on the privilaga log. Specifically, 1 That's the Crimes Wictims Eights Aot case.
H thare 13 a Raquaest Humbar 13, which asks for & S0 there is & wery legitimate reason for us to
1 communleat lons betwasn Farmer Jaffa and the fadaral 3 b= concerned about protectirg both the work product
4 govarnmant and communlcations betwaen Farmer Jaffa 4 privilege and the attorpey/olient privilegs,
3 and any membars of the prass. And chosa ara ] particularly protecting it from Mr, Epstein, and
L prdared turnad over. And these are cuenad svar in L] particularly protecting it from Mr, Epstein now
7 full complianca with tha Court®s osrdar. But tha ? that we knoo thers wse a clesr wiclatiaon of the
] lsgues of privileya that wara ralsad with ragard ta L] tederal judge®s crder with regsrd to the mstter in
E both attarney-cliant and work preduct privilaga L] which these materials were to be handled.
10 nevar gats rulad on by Judge Crow becausa bafore 10 Interestingly -- and I don*t know whether
11 thay ara rulad on, a woeluntary disnissal Ls taken 11 chera's any ralaticnahip oF not -- but shorcly
12 of the clalms against Brad Edwards. 1z after this disk is lepeoperly eetained by Poular
13 S0 Wwe hava a privilage log in placa. It 11 Hhite, that Fowler White wirds up wWithdrawing Crom
14 spacifically lists thesa documents. Ssma of thesa b tha cage. 5o Chey'rta gone. And apparantly tha
15 documants weka llstad as attsrnays' ayas only.  And a5 disk sits thero for years untll a4 Poquast Sg mada
1% that restriction has naver baen liftced. And soma 18 ta tuen over all of Fowlar White filasa.
17 of thase documants are listed on the saparata b And what wa hava bean teld is Powler White
14 privilega Leg, and thosa restricclons have naver EL) inlrially, Cor WhateweE Peasan, Eealats that
13 bean 11ftad. 19 raguest, but Mr. Link ard assoclates go desn te
=4 How, Ln soma of tha communlcatlona that hava 20 Hianmi, thay ravied filas, Tthay gat Cheir handa on
ER gona on back and forth you may have sean referanca a1 this disk. There is a signlflcant dalay Datwasn
EH to a disclosura to the Razorback defendancs. iz Cheir appaarance in Cha case and whan Thay finally
1 Ewcusa ma. Tha Razorback plaintiffs. 21 30 Lo losk at the Fowlar White filas. Than thara's
24 THE COURT: That was tha litigatisn Lad by 24 a bwo-week delsy bebwesn looking at the Fowler
EL] Mr. Scharar. 25 White files and receiving the disk, Rod then
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thara's a Cwe-week delay betwaen racaelwing tha disk

1%

over Lo no one.  Indaed; when thay got curned over

2 and starting ta -- E o Conrad Scharar, chey Weee orlglnally turned ooar

| THE COURT: Excuse ma just a minuta. 3 with & esnfidentiallity watarmark on avary documant.

1 Baillff, see what may ba cransplring cutsida, 4 End then they contactad vus Back again and

5 plaase. FPardon ma. Off the racord. 5 sald, "He'ra trying to OCR all of thase decumants

£ {biscussion hald off tha recsrd.) & =0 that they are seacchabls, and wa can't de that

3 THE COURT: Go ahead. I apolagliza. ? with the watermazk on tham. Can pou plesse provide

a ME. SCARGLA: Your Honok, in tha overall L] us With ancthar copy without 4 watarmark?® And we

1 schama of Chings, I don't think that those delays 2 did chat again, Truscicg thase officers of tha

1a maka very mech diffaerenea at all. But thesa are 1o colft Co abida by Chaler ageeamant. And wa have

11 tha lawyars wha, as your Honsr has notad, annaunesd 11 eyery reasch to beliswe that Conrad Scherer did.

12 to the Court that thay were golng to ba ready foe 1z They were not the source.

11 trial %0 days latar, and hara Lt is just weaks 13 The obwious scurce, bassd row upon what we

14 before this case is absut to begln that they are 13 hawe besn sble to plecs together, is wery clearly

13 first raviewing 36 bowas, or ower 30 boxas of 15 Fowler White's improper retention of this= naterisl

14 filas. Might hava besn 31. I think 36 iz tha 18 afber they head besn sspressly ordeced by the

17 number. But boxes of filas that naver aven gat 1w federal court not to retain any of it

1a raviewsd by tham. 18 bow, every repressntation I have made to the

11 2o thosa are mattars of significant cofcarn ta 14 Court, sverything that is includsd on this timsline

210 us. Buwt the mattar of greatast concern is that 20 can be established through documents thet pinpoink

21 onea 1t becomas apparent Chat chesa are documants 21 the dates and the identity of the individuals

22 that ara Listad on our privilege log, a privilega Ei involwved and the character of every disclosure that

21 that has never bean challangad, a privilage that 23 was made and evary disclasurs that was withhald.

24 remalns in place, and wa notlfy cpposing counsel 24 It has takesn & substantlal «ffert te put all of

23 hara 1s our privilage log; hare are Cha numbars, a5 this tegethar again. We have bean warking oo this
18 20

L tha Bates numbars of thase dscuments on That 1 nary, many, many hours. But che subject of

H privilega Leg, you have an obligation, am ethical & appropriaste sanctions i= a subject for ancther day

1 ecbligatiaon, to Curn Cham oveE Co us, ©2 turn them 3 exoept to this sxtent: We reed to know who has

4 oVeE noW, and to make ne use of Chose documants 4 atoenss, who has had access to thir contfidemtial

3 unlass and until you hawe a court ordaE That says 5 material, We need to knpow if there's some intent

L ptharwlsa. You naad o tall us whare did ysu get § ta call B witness wha may have been given access to

7 tham, whan did yeu gat tham, how did ysu get tham, ? thiz confidentisl materisl. M= nesd to know all of

E] to whom hawe you discriboted them? And thosa ara L] the lswyers irvolwed,

4 guastions Chat wa still don't have answared. 4 and Hr. Ca=sell is going to address from the

11 What wa get from tha othar side 1ls, "Wall, n perspective of the cli=ntes the corcern that they

11 thay could have coma frem hera, thay coeuld have 11 have about baing Snformed as Co hew thaie

12 coma from Chara, maybe thay came from soneplace 1= confldancas have been bredchad. S0 with your

13 @lsa; wa don't know.” And 1f chey don't know whaea 13 Borar'a parnisaion, I wWould llke him o have an

14 thay cama from and that sourca 1s clearly a prEOpar b oppartunity to sddress the Court belafly on that

15 aourca, thay have tha burdan in erarcoming this 13 Capie.

1§ privilega assarclon to prove a walver if chay 18 THE COORT: MWhat I'd 1ike te de, though, Sa

17 contand any waiver axlstad. iz allow dafanse counsel to ba able ce speak o cha

14 It wasn't with regard te Conrad Scharek EL thraahold Binger analyals dealicg with the lata

13 because whan thosa documents €ere turnad ovar co in disclogure, beacause Lf He. Searola ls rlght and

20 Conrad Scharer —- and wa have the lattars that 20 that i that these exhibics weese listed Cfor tha

ER conflzm tha Writtan agrasmant with evecy detail of a1 first cima in March, which would have bean Chiee

EH that agraemant in place -- those ware Curned over iz days ago, and discusised parhaps Within the last faw

1 as part of a common Lntarast privilege Wich am 21 wawia, Than wa would have assencially a Bingar

24 a¥prass Faprasantation it was attornays' ayas only, 24 ismue to snalyzs. 53 Mise Rockenbach, go sh=ad and

EL] wlth an axpress raepresantatlon thay weuld ba turnad 25 proceed in that respect, pleass.
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ME. ROCKEWBACH: Thank you, your Homor., I am

23

THE COORT: oOutalde of tha Coutt's review?

2 cartaln that this courtkoom is a place Whara We aka z Arw you cbjecting o my Eeviaw?

3 searching for truth and not hiding evidence, 3 HR. CRSSELL: Ha. Wae'ra ot waiving any
4 whathar it is avidence that causes conclusleon by 4 pelvilages, bor wa don't want thara to ba any
5 this Court that thare is no case ta ba trled. And 8 public rafarenca Lo Lha conCants.
£ for Che first tima aftar four days of -- and Wa usa “ THE COURT: ALL right. Thank you for that
1 that word —- T clarification. S0 lat Ba g0 ahead and cey and pat
a ME. SCAROGLA: Excuse m&. I'm sorey. If chis L] my hands an -—

1 is ana of Cha privileged @-mails, and I assuma 1t 2 HS. ROCKERBACH: Your Bamor; I can give you
1a probably Ls, your Honor has anCerad an ordae 1o thie copy That Tarry noCed was 04408, I dom't maed
11 seallng thass documants, and the press is prasent. 11 it.

12 It is baing displayed promlrancly in violation of 1z THE CODUORT: Okay, that's fine,
11 @thical abligaticns to ralinguish possassion af 13 M5. ROCKEKBACH: The purpose of m= putting
14 thase Socuments. 14 thi= particular piecs of evidence, which I"we besn
12 THE COURT: All right. In lieu of publicatiom 15 asked on nultiple cocasions by HMr. Scarcla to
14 in apan court, why don't you just hand ma tha 18 destroy by the barrage of =-mails over the past
17 documant; making sure that counsel alse has tha 1w four days, I'm handing it to the Court as evidenoe
1a copy of is rafarancad with tha correct Bates SCamp. 18 of no Binger surpriss. It can't be Binger surprise
11 MS. ROCKENBACH: This ls tha Bates scamp 14 by HMr. Edward= if he i= suthorirg an e-msil with
210 @-mall 04408 an a@-mall from Bradlay BEdwards to 20 regard to this wery action that®s pending before
21 Faul Cassell, Gctebar 17, 2005, 21 thi= Court about five to =ix weeks before
22 THE COURT: ©Okay. Is this an extra copy? 22 Hr. Epstein sued him, S0 that can't be & =surprise
21 MFR. SCARILA: Do wa have an @XCra copy, 23 to Mr. Edwards, It actually makes this case
24 plaasa? Theta are litacally thousands of e-malls a4 lneradibly strengar for tha issuve of prebabla
23 wa're daalling with. et [=ETE
22 24

L ME. LIMK: It's in tha appendisz that wa'wa 1 But more ipportantly, your Honor, it's about
2 provided you. & the truth. It's about the truth and the fact that

1 THE COURT: I'm famillar with Lt from eaading 3 oyer the past four days my professional integrity,
4 tha matarials mysalf and I could probably put my 4 my character has been impugred to the satent that
3 hands on Lo, ] wary simply we told -- actually, I didn't respond
L ME. LIMK: It's in the appendis, wour Homor. L] ta any single e-mail, For the rescord, Mo, Link
1 Appandix 1. 7 responded to =-paile, [ didn®t want to cespond to
E] ME. VITALE: Batas numbar? L] what I =aw wa= =scalstirg =-mails that started off
3 MS. TERRY: 04408, 4 with & demand that we destroy evidence, which I
11 MS. ROCKEWBACH: That's it. Thank you. n knoe smm an officer of the court I camnot do, and &
11 THE COURT: HAnd I hawe it, toea. I can gat my 11 damand to disclose who, how, whees. And wa
12 hands on Lo practy easily, I think. 1= losediately did. Fowlar Hhlte.

13 ME. CASSELL: Your Homor, 1f I could just ba a3 Than I had oy paralagal lasue an affidavic
14 heard just beiafly. 14 that aeatablished chainm of cuscody. I abtained che
15 THE COURT: &ao ahdad and introduca youesalf ta 13 Fad Ex recelpts for tha thees Bewes that contained
1§ CLE MeW court EepoEtar. 16 this Sneredible disk. And chat®s on fila With the
17 MR. CASSELL: Paul Cassall on behalf of thras i court.

14 vietims, LM, EW and Jana Doa. EL But the e-mails did escalate, and wa W@era
13 We'd lika cha record to ba claar that wa'ra in agked -- no, demanded -- damarded on moltiple timaes
=4 jeining in tha objectloen te any public disclosura 20 o dastrey evidance. I wWas callad umethical maza
ER or ref@fance Lo Chase decuments. a1 than four Cimea, sarctions were menticned, Cha
EH THE COURT: Wall, referance and public iz words improper; uneChlcal; six cimes, hid,

1 digclosure ara Cwe diffarant things, Me. Cassall. 21 disturbing, misdeeds. And Chen lastc, But mor
24 ME. CASSELL: I"m sorry. Any diselasura of 24 least, Mr. Scarola did in fact -- snd this i= not
EL] tha contents or tha substance of these docurents. 25 privileged -- did in fact send an =-pail indicating
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that ha didn't want a spaclal master, decllinad oue

27

These a-mails, your Bomor, go Lo Cha wary

2 raqiaat for ona bacausa it dsas ot cake a apaclal z Fmart of this malicleus presecution case and
1 master to detarmine that stelen privilagad 4 whathar it can pracead.
4 docunents —- this is for the flrst week, or tha 4 Bur returning co Mr. Chimaris, be had chrea
5 firat tima tha week befera trial -- ara 5 oplnions after reviewlng the relevant documnents,
& inadmissible. I disageaa. & speaking to bath Mr. Link ard mpaelf, based on Che
’ Ho court has lookad at these e-mails. And D wacalating accusations over tha course of Cour
a your Homor just asked that guastion, which was L] days. And his three cplnlens are peflected in
1 really important, did Judoge Crow look at Chasa 2 paragraphs %, 30 ard 31.
1a in-camera and deternina the privilage issua? 1o Mr. Link and Mlias Rockenbach have acted im an
11 S5 I am wary pleasad and I agraa with 11 ethically proper manner. Thakt wse one.  Kumber
12 Mr. Scarala for tha fleat tima I heard just now a 12 Ewo, the documents in question wers not
11 reqaest Or an agraanent, not @Wen a reguast, an 13 inadvertently provided rmor wrongfully obtained by
14 agraemant that thasae should ba lesked at Ln-camara. 13 Mr. Link and Miss Rockenbach —
13 Thay absalutaly should ba leosked at Ln-camaea 15 MR. SCAROLA: Excuse me. Your Homor, if this
1 because they aviscarats Mr. Epstein®s mallcious 15 is going to turn inta an evidentiary hearing with
17 prosecution case from proceeding. 1w regard to the ethical propriety of opposing
1a THE COURT: Mre. Edwards. 18 oounssl's conduct, I object to this affidavit as
11 ME. ROCKEWBACH: Me. Edwards. 14 be=arssy and I want to be able to cross-exanine any
210 But so disturbad was I by tha barrage of 20 ethics expert who iz of the opinion that retaining
21 e-malls, I reached out to tha formar ethics 21 privileged documents known to be privileged listed
22 diractor of tha Florida bar, a trusced callaagua, 22 on & privilege log when there i= ro knowledge ass to
23 Tim Chinaris. I have tha affidawit. I don't Know &3 cthe source of these documents ard a court ardar
24 1f your Honob has. 24 axlats saylng you'se rot allawad co have than, I
23 THE COURT: I don't remanber saaelng Lt. 3 Wanl Lo crosd-exanira Chat expart.

Za 28
L Ms. ROCKENWBACH: It was vary significant 1 THE COURT; MWell, the cbjection is =sustained
H because I was balng askad to destray evidenca, I & in the sens= that I really do want ta, as I
1 was balng callad unathical for the flrst cilma in 23 3 indicated esarlisr, contines to as best as we can
4 years, and than I saw the werd stoelen, and hanaestly 4 conduct the procesdings in a way that befits the
3 my heart was brokan. S0 Hr. Chinaris has an ] known integrity of mot only the sttorneys here
L affidavit chat I'wva fllad with tha Court. Ha Knows L] befores us but also the history that ha=s besn
1 tha Lnformation -—- 7 pervasive im the 15th Jodicisl Circuit. 5o I doo't
] THE COURT: Is chat in this? L] want this to dismolwe intoc an sthical discussion a=
4 ME. LIMK: Your Honor, it"s in cha package wa 4 to whether or not someors comnitted some type of
11 deliverad right bafora lunch. n ethical wiglation. That's really not my focus
11 THE COURT: Okay. 1711 ba glad toe take a look 11 coday. And that fecus ls bottar sulted Cor othars
12 at ic. 1z parhaps at a different cimae ard avan perhaps 1o a
13 MS. ROCKENBACH: Ha was the athlics director 43 diffarant faram.
14 for the Florida Bar for almost a decada, authoring b Raally what has Co be atCampted ta be divined
15 thousands of apilnions on legal athics faF lawyars 13 taday is sone Cypa of Peprasantatlon by counsel Cor
1§ facing lssues with regard to the rules aof a8 He. Epatain as e what the sanecd of thasae
17 requlating tha Florida Bar. 1w docuTEnts W,
14 Ona of tha rulas that I was thinking abkouc in e H3. ROCKERBACH: Yas, yaur Honor.
13 tarms of this hearing was 4-3.3 bacausa both sidas, g THE OOORT: MWhy wara thay peeserved, hod dara
=4 including Hr. Edwards, who happans to ba party but 20 cthey prasarvaed, far What rdason Waee Chay
ER should ba hald te a highar standacd chan just a a1 presarved, did that preservatlon wiclate of cone
EH slmpla parcy; has a duty Co disclose candor toward iz close Co violating an order of Che Dankruptoy
1 tha tribunal. That Florida 4-3.3 rula is wvary 21 oo, has tha privilege baen waived? And Chon ua
24 slgnificant in chis casa bacadse no ond can advanos 24 peb back sgain to the Binger analysis,
EL] false statemants of positlons co this Cowrt. 25 1 did & quick word search, and the Fifth
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Dlstrict provides us with soma recant direction and

31

office. 5o 1t i3 clear we did pac improparly

2 asgistance and calks abeut tha lssue of SUrpEisa. z obtain them, nor Wera Chay lnadwertently diseloged

| And Lt says, quota, "Tha opposing party alss 3 b .

4 @aklier attempted to exclude the surprisae castimoeny 1 THE OOORT: Tima Campiball la yeur paralegal?

5 by an unsuccassful motisn in limina. Furcharnora, = HE. ROCEEREACH: Wha abtaired the thies bBoxaes,

£ prajudica in the concext of Binger raefars te tha “ Chi Chies baxes frem Powlee White, which contained

’ surprlsa in fact of tha aobjecting party and is not v that Ch which ls &b lssue.

a depandant upsh Cha adversa nature of tha L THE COORT: 1 chink the disconneact we'a

1 cestimeny.” S0 Chat's wheare wa are alse golng Co ba 2 having bare Coday s rot S0 moch che fact that

10 focusing Coday. 1o Miss Campball raceivad che baxas of scsabedy got

1L But I don't want te get inte a discussion as 1 rotice that the boxes were there —-

12 to prasent counsel's ethical responslbiliclas 1z HME. ROCKEKBACH: It war an imsus,

11 unlass wa have to as It ralates toe che arlgin of 13 THE COURT: —- and that =omebody did what they

14 hew, 1f counsal 15 awaka, thase documents lnclusiva 14 did. And thece may have been an issue with regard

13 of tha a-malls, and particularly as Lt ralates to 15 kg Fowler White woluntarily turnirg them ower,

1% tha 724 allegadly naw axhiblts being addad formally 15 Those are things that can be dealt with later on.

17 for che first tima on March S5th, just thres days 17 And again, it may be a different forum than I'm

14 age, and certainly outside of che Court's peatrial 18 even dealing with hece today.

11 ordar in terma of timeliness, whathaer thay 18 But what I'd like to know L5 how Fowler wWhite

210 constltute prajudica. Sa lat's try to focus thara, 20 gok the documentation, do we to kpow that, whether

21 if we ocould. £1 or not that documsntation was abtainesd or retainsd

22 And I undarstand, just so tha record ls cleak, 22 in & manner that =ither was in wiclation of Judge

23 doing this for a long time both as a teial lawper 23 Ray's cedar of walked a sertaln tlightrepe that

24 and as a judga, I understand how feslings can be 24 could b conatrued as a constructlive vielatlon of

23 hueet; I undeestand how pacpla can take unbraga at 3 that oxder. And I we know that, than It would go
30 32

L cartaln things that are sald. 1 a long way in m= trying to make a determination as

2 Tha beauty of balng an axparianced trial 2 it relates to Binger and its progeny.

1 judge, 1f nothing alse, is developing a thlek skin. k] M5. ROCKEWBRCH: Thank you.

4 Somatimas I'11 hear pespla say somathing and use my 4 THE COURT:  So that's really whers we need to

2 nama and Chey don't e@vean Know I'm standing thara. B faous.

L ME. LIMK: That wasn"t ma, was Lt, Judga? L] I have no problen and I don't think

1 THE COUAT: Ma. HAnd I understand that thara 7 HMr. Scarcla hss any problem im terms of the fact

] ara golng to ba lnstancas whare pacpla are gqaing ta L] that wou all did your homework; slbeit, from his

3 think that I'm tha best in the weeld and tha 4 positicn, late in the game, ard secured this

10 absalute worst Lin tha uniwversa. I'we come ta that 10 information from Fowler White. The critical

11 rationala pratty gquickly. It cock some tima, but 11 questicn, theugh, is why did Powler White hava

12 it Was falrly qulckly. But I deo understand. I e these docimanti, Why wara thay continued ta ba

13 don't want anyona to think that I'm not 11 Pald, and waa it in violation altbar expresaly oF

14 compassionata to tha extent that I recegniza that 14 ocarECEUcCivaly ai it relates Co Judge Ray's arder?

15 thare have baan accusations hurled hara whish may 13 HE. ROCKERBACH: Thark you, your Heoor.

1§ be minimally considered affensive and acocusatary. 18 He. Link has studied thls issis ard €ill addeess

17 But lat's mova beyond that for new and lat's get ta b that.

14 soma of tha issues that I discussad earliar that wa e HA. LIHE: 8a; Judge, lat ma see 8f I can

13 can focus on ralating te decislons chat I°11 hava g clarify a coupla of thiega.

20 Lo make concarning the potential admissibllity of =0 Flrar, these exnlblts chat wWe'se talking abour

ER this evidancs. a1 feon tha disk, thay absolutely were just liated an

a2 M5. ROCKENBACH: Thank you, your Homor., I iz our axhibit 1ist. They wate just lecated by us in

21 appreclate that. a3 the lagt weak. Howewer, on aoe axhibivc lisc it's

24 And wa have astablishad tha chaln of custody 24 alwsy=s besn s general cateqory, s= Mr, Scarcls

23 thraugh the affidavic of Tina Campball from aur £5 =aid, The resson thers are Y9 specific exhibits
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24

23

33

is tha clerk raguirad it. So --

THE COURT: Tha clark raqulrad Le?

ME. LINK: Spacifis. Yeu hava got to da --

THE COURT: Tha clark, you'ra saylng? Or tha
Courc?

MR. LIHK: Tha Coukt.

THE COURT: oh, ckay. I chought you wara
saying -—

ME. LINK: It's called tha clark's axhibic
ligt for the Court, but the Court did it.

THE COURT: 8o in conjunctlien with an srdar
that I had made earlier in the preceeding that I
was not golng to allow general catchall typas of
exhiblt identification, I reguired chat each and
evary axhiblt be spacifically listad. And wa'wvae
gona theough myriad exhiblts in our gquast to
detarming whather or not, for example, tha Fifth
Amandment privilega Ls golng to ba recegnizad and
othar lssues having to do with admissibilicy. And
that was ganerally followed, to my recsllactian,
because I dealt with many spacifically identifiabla
@xhiblts. S yes, I agrea that that was somathing
that tha Court had a spacific intarest in and has
always taken the positlen that all caxds ara golng

to ba on Che tabla in a timely fashion sa that,

20

21

22

23

35

baen doing that, sir.

THE COORT: Okay.

MR. LIMK: %a wa aréa not in vislation of tha
Court"a oedar. Mr. Scarala ard I agaln ageeed ta
da this.

Sp lat's talk about Powler White because it is
as claar as mod. Ic la not as clear as M@, Scarela
says. Here is why. I you look at his —-

THE COORT: That metaphar; I'm ool sure I
undaratand claar as mod.

MR. LIME: It'= mok clesr, That's the peint.
It"s not olear, frankly. 5o it i= not a= sinple
and clear as Mr. Scarcla =ays. And I want to show
wau why.

I honestly canrat b=ll you, I can't, wher= the
disk came from that =rd uwp in Fowlsr White's fils,
I can*t. We hawe looked for every pilece of
camunication, correspordencs, wes®ve gons through
their bowes three times trying to snswer that
gquesticn, We have reachsd out to lawye=rs=s for
Fowler White, They have ro memory of 1t. 5o we,
Llike Mr. Scarola --

THE COORT: Excusa me. L& bMr. Ackerman atill
actively practicing?

HR. LIHK: Ha La; yas. And e ceached out to

20

1

22

21

24

23

34

numbar one; first and foremost onca all the cards
ara on the table, tha law favars saectlamant, and it
may coma to frultiaon, and has mora oftan than not
rasulted Ln an anicable rescluclon Co a casa. And
as importantly, both sides are adaquataly praparad
a0 that, as I mantioned in this Foellard casa, no
ona s unduly surprised by soenething that comnas
bafare them at or naear the baginning of Trial.

MR. LIHK: Yaa, sir. S& chat La why wa did
that.

Tha sacond thing I Want to point out te the
Court 18 that Mr. Edwards did che same thing and
filad axhiblts aftar tha ordar; Jjust lika wa did.
And I'm not camplaining --

THE COURT: Wall, if you're not complaining
abouat 1t --

MF. LIMK: Tha reason I want to axplaln is
because in our pratrial scip I"m of Cha nindsatc
whan wa reach agraenent, we hawe an ageaament. And
in Our agreemeant, Your Sousrt ordet Says oo
additicnal exhiblts unlass the partles agrea. In
tha pratrial stip Mr. Scarola and I agraad wa
ragarved our rFight to add addiclenal exhiblts. 8o
in compliance With the pretrial stip and chis

Courts" order regquirlng us te Ldentlify them, we'vae

20

1

22

21

24

23

36

Jesa Ackarman. Hr. AckaEman. Sorey. Wa reached
out o Me. Ackerman.

Hara is why it's confusing. And I think chis
i1i really important to understand What happanad.

Whan Cha trestes took over the fllas, thare
wag an understanding by HMr. Edwards and his Cirm
that thare weuld ba absut 5,000 e-malls, and thay
agraed ta do a -- go theough them and 4o a
privilega Leg. What®"s missing from Hr. Scarala's
timalina Ls that in Hovanmber 2010 Edwards lnformad
tha bankruptey court that tha crustee had produocad
T4,000, T4,000 pagaes of docwrents on CwWo comgact
disks. HobL eha. On Cwe.

S0 than what happanad, Pacavse of the woloma,
Mr. Edwards and his flem goes Ln and says, "Judga,
Wi need more time. He did not know we Wware golng
to get 74,000 plecas of paper and We naed cima to
go through tham.®

THE COURT: I may hawe lost you. Tha 74,000
pagas ware salf-ganaratad from Cha Rothsateln £izm?

MR. LIHK: Yas. And deliverad by the trustas
to Mr. Edwards.

THE COURT: HAnd Me. Edwards, you'ea
awggesting, indicatad that thay naed mera tima to

raview the e-malls or whatevar documents --
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1 ME. LIMK: Correct. 1 says o him, "You, speclal mastar; ravied all thease
2 THE COURT: -- chay may havae ancompassad, and S dacmants . Just like ba said Para, he said it van
1 te ralsa objactlions, and chat forum was the 3 cimas, "Wa have nothicg to hida. Yoo decide what
1 bankruptey oourt. 4 ahould be turned over.® The crail goes cold. I
5 ME. LIHK: All chis started in Cha bankruptey = can't find a lettar or cammunleatlon from tha
£ COuEE . & special master that says, "I Leoked. Haea thay
! S0 whan MHe. Scarcla says Chere was one disk 7 ap@.” But I know this: The disk that was sent te
a produced by the Cruscea With 27,000 e-mails am 1t, L] Fowlar White To copy had ro Bales sCamp.
1 that®s not teua. Thera are TWo disks and thare's 2 Whan you look at Cha jodge®s order Crom Judge
1a 74,000 e-malla. That's what Mr. Edwards 1o Fay Chat Mr. Scarala polnted ouc, it says Foslar
11 raprasanted ta tha Court. I haven't saen thasa 11 White will print & hard copy of sll the docunents
12 disks, bat that®s what Mr. Bduwards reprasantad. 12 contained on the dizk with Bates numbers added.
11 2o what happans after that 1s chara ls a 13 That's how they were going ko do it
14 complicated nagotiation batwaan tha Fowlar White 13 THE COURT: &nd that disk, I presoms, that
13 flem and Hr. Farmar, on bahalf of the Farmer Jaffa 15 you're slluding to did hawe Bates nunbsrs on then,
1% fiem, abaout how ara chay golng to take thesa 15 I'm talking about the individusl docume=nts.
17 documants; which are not Batas stanped, not Bates 1w MR. LINK: Yes, sir. They're all Bates
1a stampad, and thay €antad a hard copy te raviad so 18 stanped. 50 they were not the dieks
11 thay could make a privilaeges lag, buc thay didn't 14 provided -- agein, I can't =sy they're not. I'm
20 want to pay for 1t. Tha trustes didn't want to pay &0 rab testifying. This i= Scotkt Link's forensic
21 for it. £1 revied,
22 Mr. Epstain voluntaared w€with the spaclal 22 THE COURT: But again, Mr. Link,
21 mastaer -- actually, Fowler White -- but 23 raspectfully —- and I appraciate you’se tiying te
24 Mr., Epstain's counsel velunteered that thay wauld a4 put together and piese tagathar something that
25 use Chair maching to print out; print sut from tha a5 ceanapired Seven yedbs ago - Cha prablen scill
3B 40
L disk that had no Bates stamps on them, documants, 1 repains the sam=. Frankly, it doesn®t really
2 and Hr. Farmar agraad te Chat. 2 matter to thi=s Court what format it was, who
1 S0 thay print the documants sut —— long bafora 3 tormatted it or to whom it was supposed to be
4 our tima, Judge -- they print che documents out, a 4 intended, 1I'm sure there may be cases even after
3 sel 15 givan back to tha Crustes; and a set is ] thi= Worley case that we'll be calking sbout
L glvan te Farmar Jaffe. Tha machina chat primts it, § taomorrow at length at the bar confersnce, but that
1 acearding co the maglstrate and all cha 7 came =tande for the proposition globslly of the
E] communleatlons, doasn't ratain any imaga. Sa wa L] mapckity in theat particular case of the
4 start with twa disks. Ta make 1t more complicatad, 4 attormey/oclient privilegs to momething so
11 thare was theaa. One had a problam. But lat's go 10 rudimentary as whether or not an attormey referresd
11 with twe disks and 74,000 pages. 11 a client to a given doctar for Ceeatmant. And Che
12 Thay print tham cut. Hard copy GooUREntS. 1z Suprana Court has claaely statad chat informatics
13 Ona Co the Crusted; ona to Farmer Jaffa. Tha a3 La privileged and will mpat ba divulged.
14 magistrate wants a copy, and So you will sea the b HA. LINK: ‘Yaa, sir. I was just viying ta
15 magistrate gats twa disks: One with 25,300 inagas 13 ANSHGE Yooy goesticen about Che disk.
1§ on it and ona with -- I can't tell you how many a8 THE COORT: 0kay. 8o the palat that I'm
17 images bacausa tCha special master says, "I didn't b ceping to makea Sa whan D' sapineg it really dewsn't
14 look at iE." EL mattar, all of those othar detalls, W@hat mattaers Co
1% I thimk -- this ls Scott Link guassing -- I 13 the Court ls, again, Judge Ray's ordar ralative te
=4 want to ba claar abaout this -— I think the disk 20 the sanccicy of thesa documentcs, for lack af a
ER that ands up at Fedwler White was the spaclal a1 battar Tarm, The protection of Chose documants at
EH master's disk. And hara is why I think that: &, iz all coats; and that Fowler White shall not wich The
1 it was in a file that said Spaclal HMaster. B -- 21 cthraat of sancticns Fetain any of Chose decumantcs.
24 nona of which nakaes sense to ma until wa put this 24 It mays here, "Should it be detesrmined that
EL] togathar. B, thara's a hearing whare Mr. Scarola 25 Fowler White or Epstein® -- so mok only does it go
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1 to Fowlar Whita, but It goes to Epsteln -- and B ldentify by Batas numbar Lf thare ara any
2 constreetively, 1f not axplisicly, by this seder B attorneyfelient eommunications and wa weald
3 axtands to Me. Epstain's legal representatlvas, 3 amgeagate thon. The rasponss I got, evary page i
1 from this Court"s incerpratation. 4 an atvornaySeliant communleatlon. 8o thats ooa.
5 ME. LIKK: Yas, sie. s THE COORT: But that's not wWhat this oxdar
£ THE COURT: "Should it ba determined that & says, Me. Link, The oedar dowsn't say anything
’ Fowler White or Epsteln retained inages or coples v albout privileged decumsants.
a of tha subject docunents on its computar or L] MR. LIMK: Judga, I undaratard that.
1 ptharwlsa; tha Court ratalns jurlsdiction te award 2 THE COORT: The ordear says that Fowler Whirca
1a sancciona in fawor of Farmer, Brad Edwards or his 1o will mot rFetain any coplas of tha decuments
11 cliant, " and quots. 11 containsd on the dizk provided to it nor shall amy
12 ME. LIMK: And I agres wich that. Tha 12 image=s or copies of said documents be retained in
11 bankruptey court raservad that. What I'm 13 the memory of Fowler White's copies., #&nd we
14 suggesting te the Court is I don't chink Lt's as 13 already went through the sanctione.
12 claar as Hr. 3carela said. And ha may go te Judga 15 MR. LINK: But we don't know -- hers is the
1 Ray and Judge Ray W€ill hawe a hearing. Basad on 15 disconnsct: We don't krow as we zit hers that the
17 what wa'wve looked at; I don't beliave it"s as claar 1w disk that we looated there wasn®t handed to them by
1a that that®s what thay d4id because it"s possibla, 18 special Master Carney after Mr. Scarola gave him
11 bagsad wpan what I'va raad -- 14 the job amd ssid look st it and give them whatever
210 THE COUAT: That Fowler Whitae did? 20 you think is okay because the majority of the
21 ME. LIMK: Yas. £1 doouments we've locked at have to deal with
22 THE COURT: Sa ard you SUQgesting o ma 22 mcheduling and sporticg swvents and going ocut
21 that -- so that I'm undarstanding corractly -- 23 delnking and all kirds of thiegs. It L3 not a
24 ME. LIHK: Yas, sie. I'm not hera a4 geoup of documents Chat are on Che privilege log.
23 reprasenting Fowlar Whita. a3 Hare is the secard Lhirg We laarned --—

42 44
L THE COURT: I undacstand. But you're hara 1 THE COURT: &nd is that poing to serws as the
H reprasenting Me. Epscein, whe by vircua of this & corduit to attenpt to admit thess documents into
1 ordar that 1s belng highlighted in part an tha 3 evidence in the face of the order that I have just
4 ELMI, that Fodler White did what it was suppased ta 4 read?
3 do pursuant to chat ordar; raturnad evaryching that 5 MR. LINK:i Your Bomor, I see the order. What
L it was supposad Co retuen, but through soma L] I'm trying to g=t accoses -- Im doing & lousy jocb.
7 happenstance had tha disk contalning tha waey ? THE COURT: Mo, you'rs not.
] infarmation that was tha scurca of Judga Ray's L] MR. LIMK: -- i= that I can't tell wou.
4 prdar and scmahow, therafore, should ba axonaratad 4 THE COURT: Try ko get to the point that I'n
10 by wirtua of the fact that bacausa we Eaally don't 10 really --
11 know how Fowlar White may have gotten it, but 11 MR. LIMK: I don't think that wa can csacludae
12 assuming Fowlar White 4id what 1t should have dona, 1z coday that this disk ls a eesult of thelr wielating
13 miraculously this disk turns up in Fowlar White's 12 this exder. This dlak could bave bean as & result
14 fllas and hanca wa should essentially igrora the b of the spacial master loakirg at it and saying, "I
15 dictatas of tha ordar? 13 dan't dee comunications baCwWean attormeyy/elientc, I
1§ ME. LINK: H®e, mle. And I think I'wve confusad 18 baliave thara's Been 4 walver of che woik product
17 tha Cowet. Lat ma maka sure you understand what's iz based on giving it co Razorback, lssue imjection,
14 on this dizk. EL] all of thase Sssues have been baised.®
13 Tha 27,550 pages on chis disk, wa'wva only in THE COORT: Se noWw you'be suggesting that
=0 leoked at 5,000 of them, okay? Of choesa 5,000, I = formar Judga Carnay, o my knowladge a very «@ell -
ER wlll represent o you -- and you can look at a1 raspacCed jurist wWho presided inm che Circuit Court
EH tham -- I don't baliewva any -- and I know nona that iz In Broward County, Co my knowledge, and has dooa
1 wa attached -- wWara communlcatlons beatwaan an 21 swnicF uork hara in tha 15th Judieial Ciresuit
24 attarnay and a clianc. 24 mamehow engaged in =ame type of &x parte
23 I asked Mr. Cassall and I asked Mr. Scarala ta £5 camunications with Fowler White?
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MR. LINK: Judge, I can't because I'wae lookad.

47

tmarings an othar mattears of che 14- ta 15 hundred

2 I hava saarchad. I'm net saying that at all. All e filag that I'nm carryicg im Chls divisian, of which
3 I can piace tagethar ls that Mr. Scarscla askad 3 this fg but one, With tha trial to cofmenca an Cha
4 Spacial Mastar Carnay te do that. 4 marnlng of Tueaday, tha 13th of Mapch.
5 This disk, whan wa got -- W& put a stlckar on 5 HR. LIHE: Yaa, air.
& it. We went and looked at boxes and put stickers “ THE OOURT: That's a Blg erdeavar. That ifa an
’ on things. Tha disk said Epsteln Bates stamg. Had v ndaaver That 1s baysrd this Courc's abllity
a no ided what Was on Lt. Locked like sonaching wa L] physically and Crom a Clme parspective. S0 I'm net
1 should puot a stickear on. It came in; tha disk; and 2 polng Co do Chat.
1a wa startad leoking ac it. 1o MR. LIHK: Your Bamar, I kmow Chat you des't
11 Whan thase lssues cama up, wa askad Fowlar 11 hawe the time. I have ocffersd chem s sp=cial
12 Whita te pleasa giva us the srlginal boxas. He got 1z master. They don't wank ta.
11 tha original bosxes and found the disk in a foldar 13 THE COURT: 1It's Jjust koo Lake,
14 that says J. Carnay printing om it. That's it. 13 MR. LINK: But Judpe, the truth is never too
13 That"s all that®"s an this foldar. 15 Late,
14 Thara®s no watarmabks, thare's no 18 THE COURT: FPlesss don't intecrupt me.
17 confidentiality agreemant; thare's no stamps an tha 17 MR. LIHME: I apologizs for that.
1a documants. Thay ara EBates stamped and thara's a 18 THE COURT: Frotocol dictates the orderly
11 digk in thara. S0 What I°m suggesting is 1f wa'ra 14 administration of justice and, corcespondingly, the
210 trying ta flgure cut whather Fowlar Whita vialatad 20 orderly preparation for trial. That preparation ——
21 tha ordar, I dom't think Lit's as clear as 21 and you'll be surprised when it comes to larger
22 Mr. Scarala says. 22 caz=s like this -— rot only applies to counsel and
21 How, I wasn't thaea. I can't cell you what 23 thelr tean af attorrays that Che respective sida
24 thay did, Judga. But I do know this: Hany of tha a4 bava, but it alse applies to Che singular
23 documants Chat are on this disk and chat ara an a5 Lndividual wha Sa sespanalbls for thia cedaxly

46 48
L thair privilaga log hava bean used in this 1 presentation,
H litigatian. Thay hawe baan used. They hava & 1 often refer to a case that I printed
1 produced soma. Thay®"ra aexhibics that Mr. Edwards 3 directly from the Fourth District Court of Appesl,
4 has askad absut and answered that are on chis 4 B Beynolds Tobacoe Company versus Tallowsy, and ik
3 privilega Log. Thare's ower a hundred of than. 5 talks about the trial judpe's ultimate
L Sp this disk is not a disk of chelr privilegad § responEibility, There it was to ensure appropriate
1 decupents. It's a disk af 27,500 documamts.  And 7 atbornmey behavior, but it talks slse sbout court
] what"s tha meat impoartant part of this iz Judga L] exerciming its contral of the litigatiaon of the
4 Crow navar hald an in-camara. Hebody judicially 4 trial, of ipportant preccial heacings like we're
11 has lookad at thesa. And that"s where We naad to n hawing hece todsy, and talke about this is
11 ba. 11 eapecially true in largthy high-stakes cases and
12 I dan®t think any of this matters. What 1z FoeE on Lo speak about what a court should and
13 matters is wa have the records; Chay'ra relavant, 13 ahould fot telerate Whan LT comes Lo lnCarrupticna
14 this Court should daceeming they'ra relavant, soa a4 and othar matters that dan't recessarily bafit che
15 1f thara's a privilage and saa Lf that privilags a5 presantation of otharwisa axesllant ccunsael.
1% has besn walvad. That should be the process. 16 Bur what I was teylng e communicate Whila wae
17 THE COURT: on Thuesday afternoon, which Ls e ware speaking cwer each athee is chat this s the
14 going to be taken up by additional argumant, whara e wary Peason why courts have spokean ta the Sssue of
13 Friday I'm a committed meamber Co the Banch Bar, as in timaly and reasonablarsmss ard praparation.
=4 is encouraged not anly By tha L5th Judicial Circuit 20 I can't spaak to Cha mattar ln which this casne
ER and Fourth Distrlet Couet of Appeal but alse by our a1 has Dean prapared by counsal for Me. Epatein over
EH local Bar Assoclation, of which many of you ara iz Chia last 3,000 and soma add days. I can, howaver,
1 prominent mambars hare, S0 you Knod Chat commitmant 21 apealk Co What is befora me row. WLy somacss bafora
24 miat ba taken sericusly, and I do takae it 24 wou and Miss Eockenbsch got irvolved im this
23 sariously, and than Friday I'm booked up with £5 cage -- because I saw Mr. Aokerman's nam= in this
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matter in Cha foue years chat I'wva been presiding

51

that Was not in the hands of Me. Epatein’s lawyarsa

2 ovar this case —- I saw his inwolvamant, I sad what 2 aimca 2009, whomever chls all came ta Cruitian,
| ha attempted ta do. His ciming was critical —— 3 chen I woild say We'd have co take a diffarent
4 whathar his wWork Was of Wasn't 1s not faF ma to 4 apprcach. But the wary natuee of tha decunentcs
3 say, but cartainly his time in which ha spent in = that we're talking about -- agaln, zightly or
£ reprasenting Mr. Epscein would have bean critical “ weongly hald —- waie ln fact bald by Fosler White,
? Lo any SUCCESS0T caunsal's lovolvament in this v Epatain®s counaal, at an lnceedible crucial time in
a caaa. L] this process; and that balng Ln ard around 2010,
1 Thankfully; for tha purposes of mest of Tha 2 whien the Rothsteln firmm impladed; whan chese
1a decision-making that I do hera in the sivil eircuit 1o e-maila wara apparently confiscated, when somabody
11 courcroan [ had asparlanca, and I galnad a 11 nade ths decision that inetesd of Farmer paying for
12 slgnificant amount of axparlence in a eelativaly 12 the copy costs, they be handed over to Fowler
11 guick amount of tima. It was baptism by filra, I 13 White. Rnd 1€ I have a bit of an inoredulous tone
14 think some weuld call it. But I had oppartuniclas 13 ta that statement, it*s probsbly purposeful.
13 to get into tha courtreom long befare others did 15 But the fact remains, Mr. Link, that thess
1 whe had the same axperiance lawel. Whather that 15 naterials wers in the hands of Epstein‘s attormeys
17 wias good or bad; tha rasults speak for themsalvas. 17 fron the inception of the issos ibself. And to now
1a Eut I did hava chat oppsrcunity. And to Learm a 18 oome to the Court with mot fiwe pages of documents
11 graat #aal, nat @0 nmoch frem thosae who I work with, 14 ba lpok at, but 27,000, or whatever that number
210 but ewvan more those whe I work against, =o ta 20 is -- it =scapes pe because of ites shear mas=s -- i=
21 spaak; my oppasing counsal. Tha waalth aof 21 impos=ible and is not goirg to be countenanced
22 knowledga Chat I gained from how they did thair Ei beere,
23 work was asteunding and something that I charish £3 And T underatard what ypau'ra going te tall mae
24 @van te this day. But what it taught ma more Chan a4 bacause I'va gottan a flaver for soma af chesa
23 anything was that preparation is cricleal; whathar a5 dacaranta Chat have Dean peovided.

50 52
L tha casa Ls a 510,000 whiplash casa or Whathar it's 1 MR. LIMK: Yes, =ir.
2 a 510 millicn elass action suitc. i THE COURT: &nd that is that they are
1 And cha vary assenca of what's baing beaught 3 detrimental to the position taken by Mr. Edwards
4 to my attention today, whare requasts are made for 4 and that they are helpful to the positicn token by
3 in-cam@fa inspactions at @ time that®s essentially 5 Hr. Epstein.
L twoe Lo three businaess days prior to cha § The issus, though, iz one of whether the
1 commancanent of trial, a special mastaE To raview 7 protoosl and the orderly administraticn of justice
] thousands of documants sewearal days bafare tha L] is going to be forsaken notwithetanding alsc the
4 commencamant of trial for tha flrst cima, dasplta 4 aspect of privilege and the sanctity of privileged
11 recaloltranca from Fowlar White, thelr -- somabody n caomunications=, whether sll of those considerations
11 raviewing chair files apparently for tha flest tima 11 ate going to be theown out when balanced againsc
12 mata weaks bafore the case ls golng to court, Chosa iz matarial that has bean ln tha hands af
13 typas of things have to ba hald -—- I was going to e He. Epatelin’s lawyers fram day one. And I, for
14 say in high ragard, but what €as maant by what I'm 14 ofe, &N not golng Lo sacelfles proteccl avar what
15 saying is praparation in getting to chasa 13 nay of may oot be, nunsber arsm, prlvileged, and if
1% matarlals, thare was nothing that I knaw of daspita 16 mal pEivileged, cartalnly late disclased
17 again what appaars to ba briaf recalcltranca an tha b docrantation of & masalve matura.
14 part of Fowlar Whita to turn ower the materials an Should the amsunt of documentation ba a
1% thamsalvas, this could have been done six months 13 duterninative facter ln & court®s analyaia im this
=4 Ago, 4 Yy@ar ago, TWO yEars ago, Chree Years ago, 20 contaxt, based upan 35 yaars of compaund
ER four years aga, five years ago, siX years aga, and a1 wXparience, banch ard bae, and a little bit more
EH it should hava bean dona chen. To bring Chasa iz oW Chan half on The bamch, I do mor baliewe Chat
1 typas of mattars bafora the Court at this 21 the crdarly adminiscratlon of juscica should ba
24 particilar tima 18, Ln my viaw, ilnapproprlata. 24 countenanced snd should be disrupkive, Should bes
EL] How, Lf this was nadvly-discovered avidanca 25 disruptive,
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And what I maant by chat, should tha

55

that's ana of the chirgs [ want to emphasize fox

2 destruction of tha ardarly adninlstratiom of B this racoed. Bub Chat's pat Cha caga.

3 justice be countenanced? And che answar to that 3 Ad I mantioned -- and chis is the last tima

4 guastion, Lin my respectful view, is no. Becausa if 1 I'11 say it -- theae documants have bean in tha

5 I do It once, then I"m settlng a precedant, aven 5 possesaicn of Me. Epstaln frem che inception of

£ though I know trial courts traditionally don't do “ this case as W koow Lt. Thay didn't mewa. And

1 that, according to casa law. And forgive ma for my D the problems That ara imherent Ln this analysis, of

a choica of words, DUt as somecna who Li a seniar L] which this Ceourt simply dows roC have Tha time Co

1 member now of the banch -- not a sanloe judga, but 2 addrass prior to trlal, are all of thobe reascos

1a a sanior membar of the banch -- that sands a 1o that I have just daseribad ce you: Tha disruption

11 maasage to Wy collaaguas chat I'm not daing what I 11 of the orderly sdninistration of justice, ths

12 balieve iz the appropriate thing. 12 macrosanct nature of the privilege, and of even

11 ME. LIMK: May I raspond, your Homor? 13 nore importance is what I said I wouldn't repeaty

14 THE COURT: Sura. 14 and that is, that at all times material te the

13 ME. LIHK: Firsc I Want to apologiza. I did 15 analy=i=, from the inception Epstein lawyers hsd

14 not me@an to interrupt tha Court whan you wera 18 thi= materisl. And, covicus=ly, the timeliness, oz

17 spaaklng. 17 the abject untimelirs=ess of the request for the

1a THE COURT: Mot at all. Go ahead, 18 Court now to take thems matters inte consideration,

11 ME. LIMK: GSacond, Wa'ra not talking abaut 14 whers they asre well beyond when sxhibits that were

20 27,000 pages, we'ra talking about 43 exhiblts. &0 known or should hawve be=en krown were not listed.

21 Thare ata only 4% axhibits that wa are asking tha 21 MR. LIME: Your Boror, may I have one more

22 Court te look ac. 3o that it Ls noc 27,000 pages. 22 shot, pleas=? 1 know you have be=en wvery patient

23 Third, I think most imporcantly I absolutaely £3 with ma.

24 agras your Henor has a diffileult, difficult a4 THE COORT: If it's galng to be any diffarent

23 waighing dacision to make betwWesn sStaying on coursa a5 than what you've teld me. I[f ic's galng Lo be che
54 56

L and what I think is mora impsrcant than any af 1 mape, we've already established, and it's a patter

2 this, which is getting to tha cruth. And I ballava 2 of record, and I have made my culing accordingly.

1 in my haarc, your Honok, the reassn I'm so 3 MR. LIMK: Yes, =ir. I understand that. I°1l

4 passionate about this and tha reason I apolegizae 4 b very qaick.

3 for lntarrupting you ls if this courcroomn 1ls 5 Tou asked about whether there was any hiding

L lpoking for tha truth, than those 49 documents hava § of thess documents. And one ching I want the Court

7 got to coma into eaurt. Thay have dot ta go in ? ta =es im this: These are -- Mr, Scarols didn't

E] front of tha jury. L] want me bo put that up on the scresn, =c I"11 hand

4 THE COURT: Buat thay"rae not coming in hara, 4 it to you.

11 and I would hope @lsewhara, if lc's going to ba at n I1f yvou lock at the privile=es log which they

11 tha saceificea not anly as to the erdarly 11 filed, which Judge Ceow fourd imadeguate -— and I

12 adminlstratlen of justica, but also in darcgatlion 1= don't believe there Was apather privilege log

13 of a fedaral bankruptcy court's order oFf any court e filed, se I don't think thare"s a privilaga leg --

14 of recognized jurisdiction's order chat would hawa b but Chat's anothar day, araChet isawe —- bt IF you

15 tha nacessary supaevisisnary contral of a givan 13 laok at che privilega log ard tha e-mails that it

1§ casa, but alsa at thae potantial exterminatlon or 18 ralatas ta, tall me if 4 lawyar loaking at that

17 deragation of a privilaga. And for all of those b would ba able ta tell tha real content of tha

18 reasons iz why I am extremaly reluctant To Start an w-maila chat Mr. Edwards was weltlng. Bacause I

13 taking these things Lnte consideration just a few g cthink you have an shligatlen co disclese in & way

20 days prior to trial. 20 that alless a lawyer to make a determination of

ER Again, if chis was something that came into a1 whathar it's privileged ar maC.

EH play that was balng hiddan by che othar sida, and iz THE COORT: Mr. Link; you're making my point

1 I'm talking now ganarlcally, and your side 21 for ma. MWr. Eekerman, Powler Whita, had chosa

24 digcovarad that information at tha 11th hour, this 24 nstariale ever since day one. I don't know hiow

25 would ba an antlraly different discossion.  And £5 rmuchi more I can make this cle=ar.
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As I said, tha analysis would be conplataly
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fila. How that could be the case; who knows?  Buc

2 differant Lf it was shown to ne that sonahow, Soma z I'm nat finding fault wWith anythieg yoo ar
! way the Searcy, Dennay firm, Mr. Edwards, Farmar a Mizs Beckanbach o Miss Campeall did. That's net
4 Jaffe —- [ was golng to say Ron Rothstain, bat I 1 thie lsgue. You've dera your job.
3 don't want te get him confusad with Cha wall- = HMR. LIME: I urderstand. Your Heoor, may I
£ raspectad coach and former coach of the Heat —- & have one minute to canfer wWith appallate counaal to
1 Spott Rothatein was sltting on this stuff. That's D naka sure there's nothirg I newd co do Lo prasarva
a not what happaned hare. That's tha polnt that I'm L this?
1 crying to drive homa and enphasiza. Is not anly 2 THE COORT: Abaolutaly. Let's just Cake a
10 tha Lssua of timeliness, not only the lssue of tha 1o bElal facaas,
1L privilega has not baen tasted, but Flrat and 1 [Thereupon, & short recess was taken, |
12 forancst La tha fact that Powler White, Epstain'sa 12 - -
11 own lawyars, hawe baen sitting on this from day ona 13 THE COURT; All right. Thank you again.
14 for sevan, elght yaars. 14 Elesse have a seat. K=lcome back.
13 ME. LIHK: But we don't know -- tha point I'm 15 MR. SCAROLA: Your Homor, I want to hopsfully
1% crying to maka, I don't know that they lookad at 15 tie up a few loose ends on the matter that has jusk
17 ic. 17 be=en ruled on.
1a THE COURT: That's not my problom. 18 &m I corcect in understanding that the
11 ME. LIMK: Mayba Carmay gave it te tham and 14 defendant i= prohibited from makirg any use of the
210 said, "Don"t look."™ 20 T24 late-disclosed exhibibs?
21 THE COURT: That's not my problem. If £1 THE GOURT: Yes.
22 Mr. Epstain has a case agalnst his acterneys, be 22 HR. SCAROLA: Hext, =ir, we would reguest the
23 can deal With those claims te his satlsfactian. 23 dafendant ba required to ralirquish pessession of
24 I'm not hare to datermine whather or not sSoTEane a4 all copies af the privilaged documanta to tha Court
23 did or did net comeit malpractice. a5 undar aeal. Thay have expressed Some concarn

58 &0
L ME. LIMK: I undarstand that, Judga. 1 stating that we have asked them to destroy thenm.
2 THE COURT: I'm hakta only to deal with this 2 Be want them turned over to the Court under seal.
1 issue that ls bafora me; and that iz, whathar a 3 They =hould no longer have possession of those
4 whelesala lata disclosura of signiticant exhiblcs 4 until such time as somsbody rules that they are
2 that have bean in the possession of Fowlar White, B entitled to have possession.
E Epsteln's attorneys, from day one and, thus, as a 8 And 1 want to make ore brief comment about
1 matter &f contimwum Ln Epstain®s possession, his ? that, if I could can.
a possession 1s constructive te che possassion of tha L Your Honor knows very well that Fowler White
3 attorneys that reprasentad him; that string af 4 is & very large law firm that kesps meticulous time
19 attorneys that have bean repeasenting hin since in records with regard to the services that they
11 2019, and chat Lf nobedy got arcund co looking at u randar. And tha corsept that it la impessibla ta
12 Fowlar Whnite's documents —— and how that could ba 1z reconstEuct through thoss time records what uas
13 undarstoad 1s bayond ma,; as not only a sSeasonad 12 racalvad, whan It was pecelved, whan It Was
14 attorney but alse now a seasoned judoge -- wntil yeu a4 raviedad, what happened Wlth Lt, whe was lnformaed
15 and Hisa Rockanbach cesk Lt upon yoursalwes and a5 of uhat wag happenirg wWith It quice Crankly g
1€ your paralegal te da 1t is net my problam. And 16 abzalutely incencaivable ta me; that a law firm af
17 that®s all I'll say on tha subjact. iz that size, keaping records che way it did, cannot
14 I hawe mada my ruling. Ic 1s & saveral- EL] reconsCEuct what sent on with eegaed te thia
13 pronged ruling. And for Che reasons that I'va in lnfarmatian.
20 stated, that's Cha reasen why I am not golng To =0 THE COORT: And that's a good palat.  What 1
ER angage in soma Cypa of a last-minute evaluation of a1 was going Lo peint out earllar and I falled to do
a2 documants tChat could have bean evaluatad frem 2010 iz that, and I appreciate Che remicder, is that I
21 all the way to Mareh of Z018. a3 would have axpected sertalnly in dafarance te the
24 But nobady svar tosk It upon themsalwes to 24 fact that Mr. Epstein was 8 client of Fowler white
25 avan lesk at thoss documants in Powler Whita's £5 that soneons Erom Fowler White would hawe had the
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ability to waigh in somahow as to thesa eritical

&3

H3. ROCKERBACH: Mo objectlon, youar Honor.

2 lagues . z THE COORT: So acipulacad.
3 Farhaps I'm baing a blit nalwe whan I say chat 3 HMR. SCAROLA:  Your Homor Wlll racall that
4 having sarwed Mr. Epstain in thelr capacity as 4 cppoaing coansel has alse inforsad the Court on
5 counsel, LE's my easpectful bDallef that they owed s multiple accasions that Baskup Ln the praparatics
& an abligacion to Me. Epstain, Lf not this Csurc, to “ far chis case was beirg previded by tha Gunataer law
’ axplaln how and why thay had access and Kept thasa v Tirm, and wa w@oald Lika & seecification Coom Chan
a records in thair poassession in light of that court L as well chat ne coplas have Dean Tatalned,
1 ordar and in light of this cngolng Litlgatlen. And 2 HR. LINK: Thay don't Bawe any, Jodge.
10 as a matter of respact ta Mr. Epstaeln and his 1o THE COORT: Okay. That's firs. If Me. Link
1L ongalng lagal team, to have made same type of 1 and Miss Bockenbach are reprasenting that to the
12 affirmative staps to have dealt with this lssua 12 Court, 1'n satisfied with that representation.
11 head on becausa of the apparant implications af 13 MR. SCAROLA: And [ acospt that representation
14 FET . 14 as well, wour Honor, bub what we would like and
12 S0 I again want t£o make clear chat I'm finding 15 believe we are entitled to is a list of all persons
14 absalutaly ne fawlt with Hr. Link, Hiss Rockenbach, 18 g whom the privilegsd documertes have besn
17 Miss Campball or anyona alse from the Link and 17 dis=enpinated, &And I'm particularcly concermed in
14 Rockenbach firm in terms of what they did, albelt 18 this regard; that the testimomy of any witness
11 in the mannee in which thay had te do it and the 18 night ke influenced by their improper ssposure to
210 timing, unfortunataly, =f tha matter from thair 20 privileged documents, S0 we ask that a conplete
21 perspactive in having te do it, but chat cakes £1 list of all persons to whom those documents hawve
22 nothing away Crom what the Court has alraady Ei been disseminated or the contents of the documents
23 remarked upon concarning the fact that now Fowlaer £3 that baen disseninatad ba provided ta ua.
24 White in che reprasentation of Mr., Epstain had =4 And 1 know that Me. Cassell has aore concarns
23 thase racords from the lnception is ona of tha 3 Ln that regard ai well chat he would like to

6z 6d
L reasons for tha Court's ruling. 1 address with the Court. 5o if hbe may have an
2 ME. SCARGLA: Your Honor, may we includa in 2 opportunity to sp=sk to the Court in this regarcd ——
1 tha ordar a direction that opposing counsal is E THE COURT: That's gine,
4 regalred Lo Ealingaish passession of all coplas of 4 Mr. Link, if you want to comment on that?
2 tha privileged documents Co the Court under s@al? B MR. LINKE: Yeah, I think I can solwe that
L THE COURT: Wall, tha only thing that L] problem wery sas=ily, your Honor.
1 obvrioisly has to ba takan inta considaeation is tha 7 The documenits wers within my law firm, and ny
] appallata rights of Hr. Epstain and how thay'ra L] clisnt. That®s it. They haven®t besn shown ta any
E going to presarve thosa rights in light of tha faot L] third parties. Ther=‘s not & third-party witn=ss
19 that tha Coukt has rejected the last minute Faquast in for me to pat oo the stand., And you have ruled we
11 for ln-camera inspactlon for the reasons cthat I'wa 11 can't use tham. Be €on't usa Chan.
12 alraady stated at length on the record. 1= HR. SCRROLA: Does that loclude Me. Epatain?
13 MR. SCARGLA: Which Ls why I'we suggestad that 12 THE COORT: Deea what loclide Me, Epatein?
14 thay be relinquishad to the Court undaE seal, your b HWR. SCAROLA: Has He. Bpatain bDeen provided
15 Honar. Thay can ba glvan an axhibic npunbar. To 15 wWwich copies of tha documants of Cha coantanta of
1§ tha extant that the appallatas couet finds it a8 these peivileged decusants?
17 reasonable and necassary Co axaming chosa iz MWF. LIME: I just sald my cllant. My law fism
18 documants, tha appallata court will hawa cha an and my elient. And I can say legal counsel,
13 opparcunicy ta do that. 19 He. Goldbarger. 2o that's Lt.
20 THE COURT: Sa you're suggesting to flla with =0 HR. SCAROLA: That may eequire scme furthex
ER tha Clark of Court undat Seal Che documants at a1 ralief that wa can addeess at arather Tima.
a2 Llssua? iz And so that the record is clear, yeur Honox,
21 MR. SCARGLA: Yaes, sir, that's corract. a3 wa balieve that sanctlapable corduct has cocuread,
24 THE COURT: That's battar statad. 24 and we are reserving the right at a later tipe —
23 Do you have any cbjactlsa? £5 but it's not something that nesds to b= sddressed
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L now -- but wa're raserving tha right te addeass tha 1 wWas in pesgeasion of Chat wWeee Ln vielatiesn of a
2 isgue of appraprlata sanctlons at a latar tima. e caurt cedar. Mr. Scarala has used the tern "stolen
| THE COURT: Thank yau. 3 docmants® and I think chat, frankly, describas
4 Mr. Casaall? 4 accurately the mature of the decumants, although
5 ME. CASSELL: Thank you, your Honor. Faul L] who the cthial was, of coursd, Eevaing To ba
& Cassell, and I'm hare this afterncan, and I & datarninad.
1 undarstand 1t's gatting late in tha day, I'll ba D S0 Cha goestion Ln front of pou right now is
a vary briaf, reapresencing Chrae victims; LM, EW and L] whatl Lo @0 about this. Well, wa Kned ane thing.
1 Jana Doa. Just ona houselesping matCae. 2 Wa know there®s besn absolutaly no waiver aof
1a We have filed a motion to intervena, which is 1o atcornay/elient privilaga. How do wa Enow Chat?
11 unopposad. 11 W=ll, your Heomor knowe the Florida law wery well.
12 THE COURT: Tha only thing I need is an ardae. 12 To be a wailver of attorrey/client privilege is
11 Evarything @lsa was provided but the proposad 13 momething that is disfaworsd. There has to be &
14 ordar. S0 1f ic's uncpposed, Chen phrasa it as 14 clear, intenticnal waiver of the privilege. Aod
13 seeh and I°11 ba glad to axecute it 15 trow do we know there's pob been a clear,
14 ME. CASSELL: Thank you, your Honor. 18 intmntional waiver of the privilesgs? Just use
17 Just &0 tha racord is clear, on July 1%, Z010, 17 HMr. Link's word. Thirges are clear as mud, Well,
1a sevan and a half yaars ago, LM said chasa vary 18 if =omething is clear a= mud, thers cannot be an
11 documants are privileged, and on Fabruary 23, 2011, 14 intentional wasiver, 5o thers's no walver of
210 EW and Jana Doa throogh counsal said these 20 atbormey/olient privilegs.
21 documants are privilegad. So che Epstain enticy £1 1 know the hour is late.
22 that is Mr. Epstein and his array of ladWyers Wara Ei THE COURT: You don't hawe to feel rushed. I
23 on notlea at that time that avery one of Chasa 45 £3 Want to maka sure that pau'rs heard and that yeur
24 docunants was privilegad. 24 ellants are haared.
23 And than what happened on Friday night, Mareh 3 HR. CASSELL: Thank yau, your Honor. Wa

a6 &8
L Znd, was that Mr. Link put into tha public caourt 1 appreciste that becauss what ws®ve heard shockingly
2 flla summarias of the @-malls, guoting from them & thiz afternoon is -- let me -- I know we need to be
1 diractly, and €we balleva Chat was impropar. And 3 carsful with languaps -- let's just =ay an accused
4 indaed, wWe"va heatrd ceday Mr., Link repeesent to tha 4 alpaser, Mr. Epstein, the man accused of abusing my
3 Court all we Wantad was an ln-camara raview, but of 5 three clients, we are told has seen thess very
L course thay wanted somathing more. Thay wantad to L] privileged dooumente, W="re told Mr. Goldberger
7 put thosa in the publies court fila bacavse thay ? haE m=en them. We't= told, of courss, Mr. Link and
E] knau than cha cat w€ould ba out of tha bBag, L] hi= law firm ha= seen then, And of course thi=
4 publicity would ensuae, and other damaga To my 4 wery large law fimm, the Fowler White law fimm, ha=
11 cliants could accur. And so I"m hare this n m=en then a= well. FArd so the guesticn is what do
11 aftarncen Co ralsa what I think are ctlma of tha 11 wa gy
12 SGSSANCE CONCAEns about the raleass of those 1= And we'ra pindful ln thea fact you'rie abour te
13 privilegad matarlals by Mr. Epstein. Whan I use 11 enibark an what's likaly Lo ba a very Cisa-consoning
14 tha term "Hr. Epstain,” I°11 ba raferring te this 14 celal. Sa I would like o lipasse six resedies cChac
15 anticy. 1z o weuld ask you o avecuts today; nona of which, I
1§ Let"'s ba clear. Thare iz no doubt from swoen 16 Want to enphasize, will Eequire consumptics af cha
17 testimony in front of tha Courtc that on January 10, b Court"s tima other than slgnicg tha propoased ceder
14 2018 agants of chis law firm pilckad up a disk from an that wa will provide for ypai.
13 tha Fowlar White law fiem, and tha Fowlar White law in Tha firat Sa -— He. Searola has already asked
20 flem, as you know Crom the ELMO, had baen diractad 20 for this and I believe sbtalned thia, but I want
ER soma SlX O Se@Ven years earlier not Co retain any a1 tha racord Lo ba clear. My clients are asking chat
EH copies of Chasa documents. S0 thare should ba no iz ypou praclode any vie of tha privileged exhibics
1 dlgpute about the circumstances right now. 21 withar directly, indiractly ar darivacivaly during
24 At that tima Mr. Link's law firm, Mr. Epatain, 24 the upcoming trial bscsuse 1f someons reliss oo
EL] wara in possession of decoments that Fowler Whita 25 thi= information, for sxample, in asking a guestion
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to Mr. Edwards or asking a gquastilen co any of cha

71

addrasa Che victing head on. How did this happen?

2 witnessas Chat Hr. Edwards is presanting, that B THE COORT: And undarstardabla. T €as net

1 could implicitly raveal privileged informatian. 4 confining the cbligatlan of Feular White te thage

4 THE COUAT: %Wa hava all done this, so dom't 4 encicies that I mencioned. Ic was those entcitcies

3 feal lika you're alone. Are you talking absur Me. = that came to tha Court's mird imicially. T dea't

£ Epataln? & want this racord te suggest I wWasn't taking inte

! ME. CASSELL: I"m sorry. I Mr. Epacain’s 7 account the concerns of tha vietima.

a attarnays deo that, that's tha concarn. L] MR. CASSELL: Cartainly, your Honor, I Wasn't

1 Sp; for exampla; if chey'ra formulating any 2 supgesting -- and this, of coursa; is my firsc

1a guastions Co Mr. Edwards, thay shouldn't be abla ta 1o oppartunity -- you have always refarred To bollding

11 usa any privilaged infornatlsn bacause Wa'ra 11 a record -- this is my opportunity ta build &

12 wobrrled that that could impliclily disclosae 1z record as well, Soowe want to know how thess

11 privilegad communicatlons. 13 naterials wers obtained.

14 Secandly, we would 1like Epstain counsel —-- and 13 The third thing w= want to krow is who were

12 that®s a broad cerm that includes -- I'va probably 15 the materials distributed to? Hr. Scarcla has made

14 lost track of the differaent law firms, buac 18 that request on behalf of hi= client=, I'n making

17 Mr. Link's law flem, tha Fowlar White law fiem, I 17 that request on behalf of my oclisnte.

1a believe thara are seweral othars, Mr. Coldbargar's 18 We're told that M. Goldberger has =esn it,

11 law firm, W& Want them all to canvrass thalr 13 wefre told Mr. Epstein hae msen ik, We want ta

210 records, canvass thelr a-malls, canvass thelr 20 know who =lse has sesn it. HAnd this, Erankly, may

21 sarvers and tall us Lf thay -- how did this happan? 21 require locking at e-mails, looking at servers and

22 How did this happan? Ei that sort of thing.

21 THE COURT: You"ra talking about how did cha 23 I think tha recard sbould be claar that in a

24 Fowler Whiteé Cirm garnae Chese records? a4 rauting caia, you might say, “"Wall, that'as golng co

25 ME. CASSELL: Coreact. a5 b too axpanaiva.® Your Bomor La awade thia is mec
T0 T2

L THE COURT: Wall, I'm not sura chat any aof 1 a routine case because I understard that two of the

2 thair sarvers are golng to shad light on chat. & tfirest and lacgest law firmes bere in Florida are

1 ME. CASSELL: Well, Lt may ba, for axampla —- 3 currently representing Hr. Epstein, =o they

4 THE COURT: I don't want te go on a flshing 4 ocertainly have the resources to seazch -— to

3 expadition; as you can appreciate. I don®t want ta 5 acoomplish the searches that would be invelved to

L exacerbate tha problem; meaning, I don't want co § mee how these materials got snywhere.

7 unnacassarily delva ints myriad @-mall systans to ? The fourth thing iz we want an order directing

] gain knouladga tchat Ls likaly residing at tha L] Mr. Epetein not to rewsal the contents of this

4 Fowlar Wnite firm in soma foem or fashion, whathak 4 information to anyore. We are told that

11 it ba current or formet aemployess or otharwisa. Sa 10 Mr. Epstein hass s=en the information, =o he should

11 I am not golng to go te that axtent at this 11 ba singled out spaclfloally foF an opdas.

12 junctura without furchae presf or basle prost fob 1= Fifth -- I think this kas already bean

13 going in that directiom. 11 racovered. ALl coplas of tha dosurments ade Lo be

14 MR. CASSELL: That wWould be our raquest. Eut b turned over undar seal co tha Court.

15 thare would Ba 2 beoad -- you phrased it flahing a5 Slxth, wa Want oue Lerporary sealing order.

1§ aupadition. Wa would phrase it a retriaval 16 which wa Will prowvida later today, Co be convarCed

17 avpadition -- to ratrlave what®s happenad hara. iz Inte & permanant seallny cedar. He. Link fllaed in

18 But at the minimum We weuld ask your Henor than te an the public court Cila, wa bellava highly

13 diract Epstein attorneys who were previously bafora g lepreparly, informacion that P& Was an notice Was

=4 this Court, Fodlar White, to examineg tha 20 pelvilaged. And be said coday Pa wantad an

ER clecumstances harda. a1 ln-—camara revied. Rall, you do not gel an

EH ¥ou notad Chat you thowght thare might hawve iz In-—camara ravied dhen you por Chose wery documeants;

1 bean an abligation for them to address tha Court 21 oF at least summaries of chose weary decumests, into

24 head on. I'm heard taelling you that cha wictins 24 the poblic court file.

EL] believe thay, Fowlar Whita, has an obligatlen to 25 We want the Friday night £iling, the notice of
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1 redacted matarials, to ba placed under parmanant B THE COORT: Mol as far as Che court fila is
2 aaal. z CE P e .
1 And thaen the last request ls just a 3 MR, LIME: The court flla anly coatalina cha
4 housakeaplng raquast. Wa"re obvlously serambling 1 radacted veraicn. Wa have doubla chacked thac. T
5 Co sort out tha implications of all chis. I'm sura = askad Mr. Cassell to tall me Lf T missad a
£ I have missed soma polnts that nead Co ba mada. “ radaction. Could it hapgen? Yas, it ccald happan.
1 Dua to the late filing of this document, dua to tha D Wa haven't Couond ana. If thara Was ona That wasn't
a pulblic filing of tha documant lmproperly, wa wWould L] radactad, wa'd be glad te pedact lt. But tha only
1 lika leave to be able te flla a supplemancal 2 cthing that Was filed In tha clark file was Cha
1a application for addiclonal ramediaes after tha trial 1o radactad waraion.
11 conclidas and aftar Wwe have racelvad infarmation 11 Thank wou, Judgs.
12 about how che documents were obtailned and who chay 12 THE COORT: ALl right. Thank you.
11 Want to. 13 Much of which -- or much of the relief that
14 And so those are tha réequests chat I make on 13 haE been requested has essentislly been taken care
13 behalf of my tWo clients. 15 of 1 belisye through the Courckt's prior code=r; thak
18 THE COUAT: A1l right. 18 is, that th= on= disk contsining the docum=nts that
17 Mr. Link? 17 are being sought to be introdoced at trisl to take
1a ME. LIMK: Yas, sie. Thank you. 18 to record will be pernitted to bs £iled under =esl.
11 THE COURT: Thank wau. 13 The manitized redscted wersions of those records
210 ME. LINK: I'm not sure how I can ba mora 20 I'm also ordering to be sealed in an abundance of
21 claar about whara €a got Che documants from.  Ha 21 caugtion just in case there pay b= some error, not
22 got chem from Fowlar Whita, your Honor. I dom't 22 intentional, on the pact of counsel who Eiled those
23 think that®s a MySLary anymora. E3 racarda.
24 I'va reprasentad te the Coust whe I have 24 Hz. Epatain Will be bareed from safarelng ta
25 shared the papars W€ith. Thae Court has ruled that = any of those records as it relates Lo tha decunents
T4 T6
L wa'ra going to take tha disks chat we hawve and put 1 that were gathered from Fowler white or from any
H it under seal. Wa'll dastroy all the sther coplas. z other source that would have included those records
1 That's what Mr. Scarola asked for and that's what 3 that were the subject of Judge Eay's order. 5o
4 wa sald we would da. 4 it*s te preclude anything coming in threagh the
3 As to tha flling, I nevar said all I wanted ] back door which wouldn't b= sllowed through the
L wag an in-camara inspection. What I said was § front.
1 Mr. Scarala said ha would like ona and I said 7 Mr. Link, did you want to comment on this?
E] graat, lat®"s hava ana. L] MR. LIME: Yes. I wanted to remind the Courkt
E Most imparcant Ls this: The documants that wa L] we have over s hundred exhibics that wers listed on
11 fllad -- and there Was some miscompunleation with n that di=k that ar= already in the court file.
11 Mr. Cassall -- I want te maka sura the racoed Lis 11 Wa'wa used them in deposicions. 2o I'm
12 claar -—— wa did twa chings: We filed eedactad 1= wordaring -- those aren't axeludad.
13 docunants. Wa redacted all of thae namas of EW; LM e THE COURT: Right. I'm mat talking abeut
14 and Jans Do, as this Court has inscreetad. So 14 those. I'm talking abosut thea orss Chat bhave Dean
15 thair inictals wara wipad sut. Me. Cassell callad a5 darived from Feular Whita ard that have bean gought
1§ ma and sald, "I"m looking at a document and 1 sea 18 ta be inteeduced as part of tha 748 ar 724, ar
17 thair iniclals.” What ha was Locking at is wWa i whatevar this nomber la, or tha 45 that hawe bean
14 sarved tha counsal and hand dalivarad ta Cha e claired as privileged ard have rot Been ruled upan
1% Court -- did mot pat 1t in tha public fila -- tha 13 and will mot be ruled upsn pelar co trial Becauss
=4 tntadactad documants 50 We would all know what was 20 of the reaions that I have explaired in detail
=1 in thaia. =1 warlias.
22 THE COURT: By Cha court, you maan —- zz MR. LIMK: Thank you, Judge.
21 ME. LINK: Te you. To tha judge. 3 THE COORT: Mr. Cassell, did I leavae out
24 THE COURT: -- to mysalf. 4 anything =l=e?
EL] ME. LINK: Yas, sie. 25 MR. CRASSELL; Ye=. K= want to know how the
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Epstaln antlties cana into possession of tha

T8

HR. CASSELL: ®a haven"t haard, of coursa;

2 docunants, and Chan we want to knou whara thay H feon Fodlar White. WL1L che Court direct then ca

| Want . 3 faka similay Feprasentaticons?

4 THE COURT: Bacausa of tha ocourt raling, I 4 THE COORT: T balieve chat I hawve sufficlant
3 don't find that to ba a front burnar lssue at chis = autherity ta de that undar Chese relacivaly
& tima. PFleasa don't confuse anyona hera. Tha “ peculiar clroomstances. My jurlsdietion, tThough,

1 Court's reference to frent burner as opposed To D la soewhat limited bDecauss thay hava dithdrawn
a baing an Lssua of importance. Front burner simply L] fEof The Casa.

1 means that in preparatien for a trial that is 2 ki a ganaral blanket arder I would sinply say
1a actually a mara two Co thres businass days away, it 1o that all atternays who Bavas ar are raprasanting Me.
11 you COUNT Comakrow, Whish I don't really count as a 11 Epztein shall b= subject ta thi= order of
12 court business day bacausa of my ohlligations to tha 1z confidentiality, of sealirg ard of non-

11 Banch Bar Confaranca, I W€on't have the opportunity 13 dissepination of any such information that is

14 to really delwa lnto that prior te trial. 13 contenplated in any of the documents that are part

13 And as Mr. Scarola polnted cut, I ballava, 15 of the unbrells crder of Judge Ray., Rnd that would

14 @arlier, that can ba dona at ancthar tima. 2a I am 18 include all of the exhibits that we spoke about

17 cartalnly not golng to forget Chat LT neaads to ba 1w taday and that have been filed as a matter of

1a dona. But 1t will be ordared chat it ba dona post 18 mecord.

11 trial. 14 MR. CRSSELL: Could they slso be directed to

20 Any othar remadies that are sought as you go &0 nake & repressntation as bto who they hawes

21 along —- [ undarstand thae relacive late natura of £1 distributed the documents to?

22 thase ravelations; hanca, you are not pracludad 22 THE COURT: HMr. Link has alresdy —- are you

23 from filing a supplamental motlon. &3 talking absut Fowler White?

24 I also nota that you have requestad attorney's a4 HA. CASSELL: Faowlar Whica.

2% faas and costs ralated ta this endeavor, and I'm a3 THE COORT: 1 dam't chink chat T hawve that
TE 80

L rasarving on that as wall. 1 alpd lity.

H MF. CASSELL: But ralatad to that is tha z MR. CRSSELL: Could I be heard on that issue

1 distribution. Tha cat is now wandering out of tha 3 then? I beliswes that you do hawve -- all raght.

4 bag, soc timé is of the assanca. L] =1l de=al with that later then, your Henor,

3 THE COURT: HRight. And again; I think that im 5 MR. LINK: ©Tan I make a suggestion, your
L an abundance of caotion, and I undarstand ysur L] Boror, that might be hbeslpful?

7 concarng, biet what tha attornays hare Facogniza -- ? THE COURT: Sure.

E] and Hr. Epstain 13 alss undar chis ordar -- is that L] MR. LIME: W= row hawe, [ think, 34 or 3é
4 no furthar disseminatlon is golng to ba mada. I 4 bowes they delivered; I beliewve all the boxes they
10 think that goas without saying as far as cha 10 hawe, The disk, the original disk, we now hawe it.
11 Attorneys ara concarned. I've known each of tham 11 [ don'C know Cor sura, but [ dount that thare's
12 seated at counsel tabla for many years, as I hava e anothar disk that thay made ard kept. I tha Coust
13 wnown Me. Scarola and Miss Tarry, Mr. Burlington, 13 Will insCruct as part of chis order That wa
14 and I think thay racognize that whan this Court a4 nalntaln the beses, beciuss Foular White wanted
15 makas a statamant, that it la abundantly claar that 13 chen back, than wa will rake pasaesaien of che
1% it will be enforcad to tha latcer. I hawve na doubt 18 Eeasa .

17 in my mind that thay will all ba respactful af tha b THE COORT: If you are tellicg me that yeo
14 court ockder of non-dissamination of any of those e have autharity Crem Mr. Epataln te rataln those
13 docunants benca forth. s boxas and Mr. Epateln is essantlally giving you
=4 And Hr. Link has already represented te the 20 carta blancha, yeu and Hiss Rockarbach and
ER Court that othar than Me. Epateln and his a1 He. Goldbarger jeintly, tha authority te make any
EH co-counsal; that thers have been no eyas laid upon iz daciaions Necessary Lo pEoLecC his inCarests, That
1 thase documants. Hanca, I'm accepting that 21 moCion would ba granted.

24 raprasantatisn, as Mr. Scarsla has accapted thosa 24 MR. LIME: I'm starding bers with thi= puzzled
23 raprasantatlons during tha haaring as wall. £5 lack because I'n nok sure what that means, frankly.
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All T was crying to do is say I will praserva cha

83

Wanl to Cackla Ciesc?

2 documants, tha origimal files, becausa I don't H HR. BURLIKCTOW: Your Bamar, it'a hia sacica.

| think thara's ancthar sat of flles somadhara. 3 HMR. SCAROLA: The mation to strike De. Jamsai.

4 Fewlar White had asked ma Co Feturn Cham onca we 1 THE OOORT: A1l righc.

5 want theough them, and if Cha Coukl can instEAct ma 5 HR. BURLTHCTOH: Unless Pou Want e Lo a@gua

& to hold the baxes, then I will do that. & bach sides, your Homsoar.

’ THE COURT: I don't hava a problem w€ith making v THE COORT: Mhat's the ather metlon?

a that instruction, sa I'll leave it at that. You'ka L] MR. SCAPOLE: Adverse LnCerest, your Heoot,

1 spaaklng on bahalf of yeur client, HMr. Epstain; as 2 fron the assercion of tha FLICh Amandmant.

1a wall as your oun law fiem, and Mr. Goldbargar, I 1o MA. LIHK: Which ama ara wa on?

11 taka it, as wall, Za I hawe no problem maklng -- im 11 M5. TERRY!: Jansen.

12 antaring thls ordar slnea you're current counsal 1z HR. LIHE: Jans=n. Okay.

11 for Hr. Epstain. 13 Good afternoon, your Honor. Ses 1f I can

14 ME. LINK: Thank yeou, Judge. I thimk that 14 start ocwer today.

12 wlll maka custody aaslak. 15 THE COURT: You hawe done fipe,

14 ME. SCARILA: Your Honor, thare ara Cwe 18 MR. LIHE: I don®t cemember winning ooe yet,

17 additional matters that I would hope can ba 1w =0 maybe this ooe. I have hopes.

1a digposed of in advance of tha start of trial. 18 Your Honor, this i= our motion to strike

11 THE COURT: Sura. 13 Dr. Jansen. &nd I know the Court has resd the

210 ME. SCARGLA: One is Mr. Epsteln's motiom te 20 paper, so I'm going to be very brief sbout this.

21 steike Dr. Jansaen, and the sacond is lssues with 21 We have strugyled since coming before this

22 regard to advearse inferance. I think that both of Ei Court in Decenber with what this case is, because I

21 these mattaers have besn fully briafed. 23 kaep saying to tha Csuet chat Mr. Bddards Wants te

24 Mr. Burlingten Li here Lo prasent argureant im 24 cEy a dafamaticn action, P wWwants toe clear his

23 rasponsa Co tha motion regarding De. Jansan. 3 mama, he Wants defamation-type damaged, and the
BZ 84

L I sugoest -- your Honor has told us chat we'ea 1 Court: keeps rebuking me properly and saying, no,

2 finishing at 4:30 today -- that wa allat 15 & thiz is & malicicus prosecution action. We're not

1 minutes, seven and a half minuces per side, ta aach 3 poing to try & defamation action,

4 of thosd mattars. 4 Their espert that they want ko put on the

3 THE COURT: &1l right. Off tha racord. 5 stand for damages has no opinion, your Honor, as to

L {bigcussion hald off tha recsed.) L] dansges. Kot one. He can't talk about any danage

1 ME. LIKK: Yaour Honor, wa hava a matlon to 7 suffered by Mr. Edwards, Lif amy. Hi= =cle ocpinion

] atrika tha 79 axhibics that thay disclssad lata L] is that h= wa=s given defanstary ststems=nts by

4 aftar tha cutaff. I think 1f we'ra going te do a 4 counsel, defamatory statepents, and told to do a

11 goose and a gandar, tha Court should rula thosa n m=arch to se=e how many timss the defsmatory

11 axhiblts are strickan. 11 statements bit & seb page ar Bow many peopla

12 THE COURT: Wall, I hava to -- [ want ta 1z touched the wab page With tha defaratery atatamant

13 raview that motion again since my concantration has e on ib.

14 bean on tha saquancing that I mentioned befsra. b o for axanple; Chare’s a ned@paper articla

15 I'11 ba glad ta daal with it prier co trial. 13 chat saya Rothatelin ard Edwards, and that magazine

1§ MR. LINK: I'm comfortable with your Henar 16 oF that newspapar has 3,000 pespla that leak at the

17 ruling on cha papars 1f Hr. Scarola is. e rrakspapay .  He says thare are 3,000 hivts. He can't

18 THE COURT: Wall, I'd rather, sinca Lt's an tall you If ooe of Che 3,000 pecpla read che

13 somathing of the magnituda of trial exhibits and 79 g arcicla, what they thought abeuc che arcicle, did

=4 in numbar, I'd rather have acgunent on the subject, 20 It make any difference, dld thay changa thalr wiaw

ER to be parfectly frank with you. I appeeclate your a1 of HMr. Eddards, did thay rot do business with bin,

EH wlllingnass ta entrust tha Court with that iz did chay fire him?

1 andaavor, but I think it's batter to hava yeu heard 21 Ha says ha has no economle damages, so hod

24 on the eacord. 24 dome it h=lp & jury to bear sbout nime million web

EL] All right. Mr. Burlington, which one did you 25 hit=s when you can't point to a =ingle person -- 1
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gaid, "Tall ma ona person, one parson, DE. Jansan,

87

would reguire, of course, months of trial oo pull

2 that you know read ane of thasa articlas.™ Ha z pacpla in. Bur that's mat our burden.

1 aaid, "I can't. I hava no ldaa. ™ 3 THE COORT: Right. And wa®be nat losking at a

4 Tha othar ching that was imposrcant is ha said, 1 dufamation case frem the standpoint of publication,

5 oI just use an average of data. I can't tell you 5 whara publication is really parc of it. 94 thact's

& axactly bacause thay accumulated over monchs.”™ Ha “ ot wWhat i3 baing sought bare in Carms of tha

1 can't @van tell us how many times this arclela was D EHpaET TesCimany, as [ undaratard ic.

a actually towchad. ALl ha can cell you is 1f I go L] MR. BURLINGTOH: Wall, wWe're seaking o prove

1 to tha Palm Baach Shiny Shest website, an an 2 the dissenination, as wWe would In a defamatian

1a avarage month 3,000 peopla look at ic. S0 how can 1o el

11 that halp cha jury from a damages axpart detarmina 11 THE COURT: Mell, diesemination amd recognized

12 whathar tha filing of this mallclous prosecution 12 or acknowledgyed publications are btwe different

11 action caused Mr. Edwards any damage? 13 things is what I'm tcying to =ay, I°m essentially

14 Thank you, Judga. 14 agresing with you, I think, im the s=nse that

13 THE COURT: All right. Thank you. 15 there*s no nesd to prove publication.

14 Mr. Burlingten? 18 Wh=n I say "publication,® I'm talking sbout

17 ME. BURLINGTOM: I'm Fhil Burlington; hara on 17 the consunption of that information by another

1a behalf «f Brad Edwards. 18 party and that party's -- apd the =ffect oo that

11 This determinatlion comes down to faur 14 listener, or the sffsct on the person @ho agresd

210 guastions. First, is the ewpart qualifiad? That's 20 with that material, fYou're speaking only to the

21 not balng challengad. £1 ismue of disseminstion.

22 Tha suggastlen chat he cannot give oplnions am Ei HMR. BURLIKGTOW: The Browning case says that

21 damages ignoras tha nature of cChe damages for which 23 the tue primacy factars in detarmlining seputaticnal

24 casa law Ls elaar, wWhich Lncludes reputaticnal =4 damages are the gravicy of the false allegaticns —-

25 damagas, shama and homiliatlon. Thay have = and hara wa hava a poung, talentad trlal lawyaer wWho
B 88

L acknowladged shama and humiliaclen as an elamant of 1 is being accused not only of heincus crimes, but

2 damaga. HWe'va cltied on paga § of Our Fasponsa & teeingus crimes invelving undermining the judicial

1 fiva Florida cases. Twe of them, Florida Suproma 3 systen. And then the second factor noted in

4 Court cases, make it waey clear reputational L] Browning, amd it's cited in other cases, i= the

3 damagas are a valid elameant of a mallcious ] gegres of exposure of the fales sllegations,

L progecution casa. L] And I'wve cited multiple ca=se in my brisf that

7 So how da pPol Ronatize -- how does tha jury ? sy that when courts hawe svsluated the

] monatlza the damaga that has been suffarad by @y L] excensiveness of & malicicur prosecution award, one

4 cliant? HWe'va cltied cases, and there are Cases wWa 4 of the oritical considerations is the degree of

11 raly on from outside tha jurisdiction, buc it s n exposure of the falss sllegations. &nd this i=s how

11 claar fram tha many Florida cases We cita this all u W are deing it ln the [ntarnet adga.

12 arises from the common law, and mallclous e If wa ware 30, 40 years agqo and this Was dooae

13 prosecution is describad many Cimes as an anciant a3 and let"s aay it wWas only soposed in this area of

14 cause of action, so Lc's all developed by tha 14 che councey; Palm Beach County, Broward, Miani, wae

15 common lad. So ralianes on farelgn jueisdietions a5 would coma in with cthe ravspaper's cireulavieon te

1% is not wnuswal, espaclally whan it's censlstent 16 give tha juey aoms ldes of che expssura. That

17 with Florida law. iz doean't really have moch probatlve value ln tha

14 But the clearast discussion 1s in a casae EL] INCarnal aga.

13 called Browning, which says that in reputatiomal in And Dr. Jamaan is undispotedly qualified,

=4 damagas, which are particularly hard te prove, and 20 probably mora Chan angbody, to do this, and ba

ER thare's no case that I've evar read whara 1n a a1 wxplained how conservatlve his analysis was. And

EH maliclous presacution case a plaintiff Was put to iz Iw"s oot going Lo tell tha jury that che nina

1 tha burdan of bringing in an individual who sald, 21 mnillion ais hundred hits means chat nine millian

24 "I didn't send my case ta this lawyer bacausa I 24 =ix hundred thousand p=ople resd this story and now

EL] heard ha was accusaed of a crime.® That, of coursa, 25 believed that Brad Edwsrds i= s criminal, and =o
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forth and =0 an.

51

Tha fact that chat term La used not ealy in

2 And one af tha faetors hara is a wary wall- e dazeribing cartain partas of tha task that das
| recognizad princlpla of the Bigelow casa, which is 3 asmignad te DE. Jansan ofF if OUF aPquEant Pegaeding
4 a U.5. Suprama Court casa, that says that ona of 4 the nature of the damages, lt"s becaose that tezm
5 tha fundamantal principlas of justice 1s chat Lf a 8 proparly applies to falsa statamants of fact chat
£ defandant angages in wrengful conduct that craatas “ accuge & parson of celminal eonduct, of baing
1 uncartainty as to damagas, that falls on cham. Yeou D Lnsana, baing untrustesrchy ard so forth. It i@
a can't put tha plaintiff to what 13 an assentially L] rab in any Way a suggeation that we are bringing a
1 impossible burden; assuming wa prove our causa of 2 dafamation action.
1a action. And that, of course, 1 an lssua that this 1o Tha raputational damages are claarly
11 trial will ba all abouwt. 11 recoqriized by the Florids Suprems Court.  They hawve
12 But they'ra teylng to say really you can nevar 1z been recognized as one of those intangible damsges
11 prove raputational damages withowt bringing im Joa 13 tor which & jury has to be giwen brosd discretion.
14 Six Pack off thae street and ingulring of him how 13 on the other hand, they have to be given
13 much of a grudge ha's helding against Brad Edwards 15 parameters, &nd in this context, the two primary
14 because of false allegations. That Lls simply not 18 ones 58 bo reputaticnal damages srs the gravity of
17 tha standard. 17 the false allegations ard the degree of sxposure.
1a Is it halpful to tha juey? Wall, the jury is 18 and that is exactly what this espert is qualified
11 not golng to undarstand tha complasicy af 13 ta testify about. And thers's been nc suggesticn
210 dissemlinaticn of informaticn on tha Internet, and 20 as to what confusion there would b=, A&nd =so,
21 this witness is spacifically qualified ta ds that. £1 therefore, we beliews we have satisfied the
22 S0 whan wa go through the analysis is ha 22 standsrd, amd it'=s your discretion regarding the
23 gualifiad, 1s the issuwa ralevant, is 1t helpful te £3 admission of his Testlmony.
4 tha jury, we Satlsfy those theea. a4 And te strike a witness enciraly is the moat
23 Than W& Com@ Lo reasons to excloda. And cha a5 extrana refedy That could be sought in this

a0 92
L only reason I saw ralsad in thelr motlon Lo 1 cantext, and we subnit it is nobt appropriste and
2 axcluding Lt Was vague eferances to confusiam. & the motion should be dended.
1 And I don®C saa how thare could ba confusicn, glvan 3 THE COURT: &ll right, thank youa,
4 tha clear patanetdars of what Dr. Jansen testitled 4 HMr. Link, wyou have a few minutes te rebat.
3 to wera his directions, his maCchodology. Thare wWas ] MR. LIHE: Very brisfly, Judes,
L tarminology that ha has to explain co tha jury, but § I think & little bit of the confusion on the
1 all aMparts da chat Ln complas situaclsns. Tha 7 damsges 1= thers's really tws stapdards, The
] jury hara would not be capabla of making an L] rtandard for danages in & malicious prosscuticn
E analysis of tha dagres of disseminatlen an tha L] bared on lack of probable cause in a criminal
11 Intarnet as a matter of thelE Comman sanse. n action has per se damages. They'te assumed,
11 THE COURT: I didn't read the motlom as 11 bacausa 1f sceebody makes an allagaticns that you
12 swggesting a priok Daukart analysis being regqulizad. 1z abe a celminal Sn tha crimimal court and they have
13 MR. BURLINGTON: I'm sorry? 11 you arreated, Chen youb eeputatlom and your
14 THE COURT: I didn't read tha motlon filad by b charactey are iemedlataly impogred.
15 Mr. Link to talk about his saaking a FeEya or 13 This im eiwil. In elvll it reguires damages
1§ Daubart analysis. 16 peoximately caused. And Lt*s not a Frye analysis,
17 ME. BURLINGTOM: Corract. That®s my raading e It's mot & Daubart analysls, Llt's a basle deas this
13 as wall, your Honor. s Palp tha juey and ia It & 403 isawve, which ia 5 I
1% Mo, thara was a little preamble, as thare has 13 gat on tha stand and I say thers were nine millian
=4 bean on many motlons haee, about how this ls all 20 hits whan in fact all he did was search Cor
ER about a defamation actien, and we've cited in our a1 daufamatory Terms glven to him by counael withour
EH rasponsa the term "defamation® 15 a genaral tarm im iz taking inte consideracion was ic Me. Edwards who
1 tha English languaga, and wa've cited Mirtam 21 spoia Co Tha prass, did he do a press releasa, whan
24 Webstar, which Lz abowt as white bread as ywad can 24 did these -- whe=n were the -- when did the
EL] get on a daefiniclen. 25 diz=enination take place, did anybody read then,
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did Lt makae any differanca?

85

Infarence ipatiuction Based om Fifth Amendnent

2 Ona of tha things Mr. Bdwards has told us s z agsartions that wa aEe requescirg of the Jourc,
| he has no economle damages. His law firm has mada 3 which I auggest te paue Henok is 1n direct
4 subatantially more monay, or himself parsonally, 4 capfermicy with the United States Supress Coeort's
3 slnce Me. Epstain sued him than from bafara. = oplnian in Baxtar wversus Palmlglars and alse
£ S0 to say Co the jury nine millicon hits sounds “ canforme With the clarificacion in the casa of
’ lika nina million peopla are reading this. I v Caguina Invastomnts vebsus ReChatein.
a balieve that prejudice cutwalghs any, any valua it L] Intareatingly, & maltet related to Che Paonzi
1 might have; any ralavanca in thils actlen, bacausa 2 S P
1a he needs to show danagas prosimataly cavsed and not 1o knd those Two cases CogaCher stand Cor tha
11 just put sofbana on tha stand o talk abaut hics. 11 ba=ic principle that you may rob bass civil
12 Thank you, Judga. 12 liability solely upon the assection of a Fifth
11 THE COURT: oOkay. I was wrilting as we Wara 13 fAmendnent privilege. But if a defendant confronted
14 spaaking and cartainly was anticlpacing 14 with evidence against him in the context of a oivil
13 Mr. Burlingten Lo statse the wall-known lagal action 15 cage refuses to answsr guestions that are relevant
14 that a raguest Co strika a witness Ls a drastic and 18 and material to that civil cass, then drawing an
17 eMireme Measura reservad only in rare 17 adverse inference based upon Fifth Amendment
1a clecummstances, espacially whare hare wa're daaling 18 asesrtion i=s not requiced, bub is permitted,
11 with an ax¥part which la atharvlse qualified ta 13 That's sxactly what thie instruction says.
20 testify to what ha's going to cestify. And thara &0 Your Honor is well asware of the brosd srray of
21 being no Daubart of Frya analysls necessary, tha £1 questicns to which M. Epstein has refossd to
22 Court would dany tha motion. 22 provide answers, and it is of particular
21 I would polnt out that many of tha issuas that 23 significanca that thess eefusals occureed Sn tha
24 wata ralsed by Hr, Link both in his written motlen 24 context of afforts ta abtainm discovery on the claim
23 and orally cartalnly can be affectively dealt with a5 that Hz. Epatein hinaell assarted.

a4 g6
L on cross-eamination. But tha cora aspact of tha 1 He filed a lawsult intendimg not to provide
H Court's rullng teday ls that reputatlonal damages & any discovery with respect to the claims that he
1 and damages for humillation are difficult te 3 nade and, carcying throsgh on that intention,
4 demanstEate ta a jury, and the manner in which tha 4 refusing to provide any discowery on these claims
3 plainciff chooses to go about presantcing chat 5 that he made, Under those ciroumstances, an
L testimony, in this Court's view, is reasonabla in L] adverse infersnoe instroction i particulsrly
7 part to Dr. Jansan's proposed castimony. S5 again, ? appropriate.
E] that motion is respactfully danied. L] I might al=c point out to the Court that thers
4 Tha next issua. 4 is & basic principle of law rcelating to adnissico
11 ME. LIHK: Judge, I chink that®"s 0 for 5. n by silence, Separabts apd apart from Fifth
11 THE COURT: I don't Meep scora. Neaver have 11 Anendnant concerns, if someone la confronted with
12 and newver will. I know you say 1t Ln gast, and I 1z accugations undar clecunstances Whare thay have in
13 allowed it tha last cima without a mantion, butc a3 this case not saly a right but an abligation ta
14 rapaating Lt is lnappropriata. 14 spealkl up in responie Co Chass accusations and They
15 ME. LIMK: Judge, I'm sorry. IC Was not Baant 15 fall to gay anything, Chat ascounca Lo an adnisalion
1§ to ba lnappreprlata. 16 by silanca.
17 ME. SCAROGLA: Your Honoe, tha nasxt issua b S based upon those two wery fundasmantal
14 befara the Court ralatas Co tha plalntife®s e pelociples, thae U.S. Supkdme Court racagnition, The
13 entitlemant to an adwerse inferenca lnstruction in Fifth Amendnment pretactlans do mot apply in tha
=4 arising out of each of those clIcunstancaes whare 20 contaxt of ciwil licigacion basced upan the baaic
ER Jaifray Epstein has assarted his Fifcth Anendmant a1 pelonciple of adnisslons agalnat sllence, adnission
EH right to remain silent. Thae primary objaction to iz of & party apponent by silanca.
1 tha entitlemant to an instcruction really related tao 21 Wa ask tha Court apprava this proposad
24 tha contant of cha imsteuctlon. 24 inetruction and permit us to comment upon
EL] And I havae handed your Honer the adversa 25 Hr. Epstein's assertion of the Fifth Rmendnent
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a7

privilega in tha context of this eciwvil liclgation
in aach contaxt in which chose assarclons wara
miascda .

So it ralates to his assaertlen of tha Firfch
Amandment privilege with regard to che elemants of
tha claim Chat he browght against Bradlay Edwards,
it relatas e his assertion of FlITh Amandnant
privilega with regard te all questions ralating ©o
his economic circumstcancas, it relaces to his
assarclen of the Fifch Amendreant privilage in avary
contadt in which ha has asserted that privilage.

Thank you, sie.

THE COURT: Thank wau.

Mr. Scarala, tha raference te Flerida standard
juey instruction 301.11, am I going co find this
chara?

MR. SCARGLA: What you'tae golng te find thatsa,
your Henor, is a spollation instrueclon. And what
wa've done 18 We have adopted chae spoliatien
instruction, which iz tha closaest standard in
Juey -- closast standard jury Lnstruction toe thasa
clecumstances. That ls not an advarse inferance
instruction based upon Fifth Amendnent. Ho such
standard jury instructlen exists.

THE COURT: W&all, I didn't think sa. hAnd

20

21

22

23

tha Fifth Amendnent, refusses Co answad goesticns
when evidance is offerad agaimst him which is
ralevant te the caie, apd quata. I dea't think
that's an accurate statevent of the pratection

machanlsmn.

oG

HA. GOLDHERCER: I Bracketoed that spaall, ypour

Bamax, in the inatruscions Me. Searela gave ma.
And my concern may ba a lltole different than the
CalEe .

Whathar that's accueate oF not, I $an'C want
thi= jury to be thinking wsll, the right sgainst
melf-inorimination appli=s in & criminal case and,
therefore, he's guilty of everything that they're

trying to et an adwerse infererce on. There

=imply is not & conrsct thers. I don't know why we

reeed to mention anything about a criminel case in
thi= jury inestruction other than Mo, Epstein undesr
the United States Conestitution cannct be compelled
ba provide syvidence sgsinst himeslf in & cripinal
procesding, pericd.

and then, wou know, and the guilt of & crime
may not ke inferred from the exerciss of the Fifth
Amendnant right to ramaln sllent, that's confusing,

pour Hosmoe, and it's just goirg te ilnject eriminal

lasues inte this eivil celal, ard I think St'a juac

20

1

22

21

24

23

9E

thank yeu for that clarification.

I'm surprised that thera really aren"t mora
casas that daal with this lnstruction in a oiwil
context. And no Florlda casas that you're adare
of?

ME. SCARGLA: Coguina ls a Florlda casa, your
Hemar.

THE COURT: Wwll, it"s a Fedaral Discriet
Court case; nat a Florida appallata courl casa;
which would ba binding on this Court.

All right. Counsal for Mr. Epstein?

MR. GOLDEERGER: How I get ©o stand.

Good aftarnoen. Jack Geldberger on behalf of
Mr. Epstaln.

¥our Honar, as a ganaral statement of tha law,
Mr. Scarala la corract.

THE COURT: Lat ma tall you whaere I hava soma
isgues, Mr. Goldbarger, With this. And Hr. Scarcla
can speak Co it as Well, now that I undarstand its
origination.

Tha fLrst sentance I don't zaally have a
preblam Wwith., The sacoend sentence Ls whare I hawva
a problam. It says, guete, Howewvar, tha protactlon
chat applies im a criminal procesding doas nat

apely ln a ciwvil lawsult when a pearson, bBasaed upsn

1

rab necessary to the instruction that Mr. Scarols
i= sme=king that this Court give to this jury.

and then the second sentence, your Honor,
address, However, the protection that applies in o
crininal proceeding dos=s ot apply in & civil

Laweyit when s person, bassd on the Fifth

aa

Amendnent, refuses ta snewer questicns. And I know

whers the Court i= heading becsuse that requires a
balancing test at thi= point.

Judge Crow, by the way, wour Heomor, back in
Roverbar of 2013 addeessed chlis veey lssue in an

cEder Chat be entesed. Ard 1711 guete feen St

This ia Order oo Countar-plaintlif Bradlay Edwazda®

Harica to Daternine Stactus of Funltive Demage
Disccvary and Applicabilicy of Adwarse Infaranca.
And im that crdar, paur Honok, pPaul prodacasssy
judga, Judge Crow, stated, "Tha counter-plainciff,
Bradlay Edwards® —- I'm sorry -— "Tha
contar-plaintiff Edwards® reguesc for jusy
Inatructions adwarse Lnferemsce Lnstruction is
dufasrad until the cies of celal., And at tha tinme
of trial, upen speclfle apalyais of the spacific
questicna and answers; lneleding chese propeandad
in di=covery, the Court will detsrmine whether an

adverse infersnce instruction will or will not be
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1 glvan.” 1 my rulings relative to the Fifth Amendment isave
2 2o I think what Judge Crow maant in 2013 Ls z that I'wa already seviawad -- I*11 ba glad ta
3 that yoeu can't detarmina what che instructlon is 3 ravied & propaied iparteusCion CRar you and your
4 going te be until such time as you hear the 4 Caan prapared.
3 guasticn, and then you must first do a 493 = So at this cime -- agaln, ['m galng to givae
£ analysls. & tha imgtruction. An lnstructlon. The instruction
7 Wall, first you must determlne whather it"s T la scill up in tha air ln terns of the wording.
a ralavant, Chan you hava to do a 403 analysls, Chan L] I'm confortable with actually the [Szstc
1 you hawve to dacida whethar under that 493 analysis 2 santance,; I'm comfortable with Che second
1a and raspacting cha sanctity of an invocation of tha 1o paragraph. It's the sacord sencarce in tha firat
11 Flfth Amandrant privilage, whathar an advaraa 11 paragraph that will nesd ko be changed.
12 infaranca lnstruction is approprilata. 12 HR. SCAROLA: Hay I supgest a languagp= change,
11 2o for Mr. Scarola to sinmply ask you at this 13 your Honor, becsuse I think I understamd -—
14 point to have a blanket imstructlen to give to this 13 although wour Honor has not articulated the
13 juey evary tima -—- basad on avery time Me. Epstaln 15 carcern, 1 think in rereadirg that second sentence,
1% invakes his Fifch Anendmant peivilage I do nat 15 I understand how it could be of concerm.  The Fifth
17 believe is a correct statement of the law. &nd I 1w fmendnent -—
1a would ask Cha Court to follow Judge Crou’s ordar, 18 THE COURT: The concecn potentislly i= the
11 whare ha sald I'm golng to da Lt on a 14 blankst statement that protection that sppliss in a
210 guastion-by-quastion basis. 20 crinpinal proceeding doss rob apply in & oiwil
21 THE COURT: Wall, a couwpla things. Ona is, 21 Law=uit,
22 again, presuming, Without knowing, what wWas goblng Ei MR. 5SCAROLAT Yes, sir. I understand that.
21 theaugh Judga Crow's mind at the time, but I would 23 Hhat 1 suggest for conslderatlom by tha Court and
24 think that tha Likaly contemplatlen was that by tha =4 cppoaing csunsel, lnatead of the Lnatzactlon
23 tlma this casa got to trial, whathar 1t wWas im a5 raading, "Howevar, Che protecCion Chat applies in a
102 104
L 2014, '15 and now 18, Mr. Epsceln’s ceimbnal 1 crininal proceeding doss rot apply,® it should
2 1ssues wauld hawve baan bablind him and that thare 2 re=ad, “However, the prohibiticn agsinst drawing an
1 was not at that particular junctura a neaad to rula 3 adverse infersnce that applie=s in a oriminal
4 on som@thing that Was peobably petantlally, at L] procesding do=s not apely in & oivil lawsuat, ™
3 best; spaculative. Howavar, the time is now, so ta 5 et oetera. That's the part that does oot apply.
L spaak, bacause wWe'wva gona through in painstaking § Tou still have your Fifth Amendment
7 datall mast of chosa gquastions that cha Couet ? protecticn; howswer, you don't have protsctian
] deaned ralavant and that Hr. Epstain invaked his L] against an sdvers= infsrence. That's what I
4 Flfth Amandmant privilage and, tharefora, tha Court 4 intended to say. It's pot =ald as clearly as it
11 would fimd that an adverse lnstructlion would ba n should be, =o I suges=st that the language resd,
11 appropriata. 11 "Hosavar, the peehibition agalnat drawing an
12 Tha language that I find fault with, 1z adversae infarance that agplias Ln a eximinal
13 particularly in the second sencanca; will have to a3 peocaeding dees not apely in a civil lawsulc,”
14 be ironad out and dealt w€with inm a Way that's golng b Wl CRlari.
15 to ba palatabla to tha Caurt. 13 HR. GCOLDHERCER: Your Bomar, I accapt what HE.
1§ ¥ou cartainly hawe the right, and it 1s a 16 Searela 1s reying to claelfy, but I alss ascapt
17 matter of law in tha ciwvil concaxt, that LT yao e waur Invitatlen ta come up with sue own Snsbruetion
14 seak Lo hawe an lnstruection provided te the jury on e at this paint.
13 this issue, it must be filed to Praserva @rEar. g MR, SCAROLK: I just wWant cCo Ba sura our
20 How, of caursa, 1f it was -— if 1t's daaned to 20 propesal fa on tha table. And chat's what it fa.
ER be arrocnaous To give an insteuctlon at all, than a1 THE COURT: Howawar, tha prohibitien againat
EH that requiremant would be cbriated. Howawer, LT iz drawing an adverie lnfarence —— o wa'll eliminate
1 you are seaking an ordar with che Court's stated 21 thi word "provection® amd substltute "prahibition
24 intant that sna will ba glvan -- bacaisa as far as 24 against drawing an adwerse infersnce.®
23 tha Court Lls concerned, it ls necessary basad upsn 25 MR. SCTAROLA; Yes, sir, which I believe is an
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abgalutaly exact stacemant of the law.

107

adverse infarence chat applles Lln a criminal

2 THE COURT: A1l right. I cartalnly can 1iva z peocaeding deas not apely in a civil lawsulic,”

3 with that mora so than I could letting that 3 wt catars. That's the part that deds not Spply.

4 sentancea stand as it was. 4 Yoo still bave yeur Pifth Amendmant

5 But again, yeur lnwvication ramains. I'll ba 8 protacticn; howavar, you doan'tC have pratactian

£ glad to take into considaration any proposed “ agalinst an adverie lnfararce. That's what I

7 lnstruction that you proevide ma, Me. Goeldberger, T intendad to aay. Ic's mob sald as cleaxly as it

a and youE Caam. L] should be, so I auggest that che language cead,

1 But again; I'm ruling that adversa instruction 2 *"Howavar, Che prohibicion agalnst drawing an

1a i1s abundancly necessary, without gquestion. Rnd, 1o advarsa infarance that applles In a criminal

11 tharafora, ona Will ba given. 11 procesding doss not spely in & oivil laswsgat, ™

12 But again, I will inwlta pou to pEapara ande 1z et cetera.

11 for the Court’s considaration. 13 MR. GOLDBERGER: Your Horor, I accept what Mr.

14 ME. GOLDRERGER: Thanks, Judga. That's 14 Scarcla is tryimg to clarify, but I alsc accept

13 cbviously subjact to ralavancy. Obwlously. 15 your invitation to came up with our own instruction

1% THE COURT: I"1L put on the record for you so 15 at this point.

17 that thare®s no epoivocation; I undarstand that 1w MR. 5SCAROLAT I just want to be sare our

1a your blankat abjection is to giving an adversa 18 proposal is on the table., And chat's what it is.

11 ingtriction at all. That is racogqnized, and ic's 13 THE COURT: Howswer, the prohibition agsinst

210 ovarrulad. 20 drawing an adverse inferepce —— so we'll elipinate

21 Howavar, as I sald, as a substicwta, oy 21 the word *protection™ and substitute "prohibitiocn

22 undarstanding of tha law to ba 1s it will ba 22 against drawing an adverse infersrce.®

23 necassiEy now that the Court has ruled, unlass you £3 HA. SCAROLE: Yas, ale, which I baliewe is an

24 slmply Want to stand ocn your blankat objectian, a4 absolutaly axact stateament of tha lad.

23 that an alteenative Lnstruction must ba glwan foe 3 THE COORT: ALl right., I cartainly can live
10a 148

L tha Cowrt Co considear so as to preserva furthar 1 with that more so than I ocould lecting that

2 your objactlen. & mentence stand as it was,

1 S0 at this tima -- agailn, I'm going co give 3 But again, your invitation remains. I'1l be

4 tha Llnstruction. An lnstruction. The instructlon 4 glad to take inte consideration any proposed

3 is scill up in cha alr in terms of che Wording. 5 instruction that you provide me, Mr. Goldberger,

L I'm comfortabla with actually che first § and your team.

7 santanca, ['m comfarcabla with tha sacsod ? But sgain, I'm ruling that sdverss instructicon

E] paragraph. It's tha sacond sentence In tha first L] i= sbundantly necesssry, wibthout gquesticn,  And,

E paragraph Chat will nead to ba changed. L] therefore, ons will be given.

11 ME. SCARGLA: May I suggest a language changa, n But again, I will invite you to prepare coe

11 your Hemor, bacausa I think I undarscand -- u far tha Court's considaration.

12 although youe Honoe has not arclculated the 1= MR SCRROLE:  Woue Honoe, wa Chank pou wary

13 concern, I think in reraading chat second santanca, a3 much CoF your geanesous allocment of time coday.

14 I undarstand how it could be of concern. Tha Fifth 14 Look forward to seelng you on Tuasday.

15 Amandnant -- 1% THE COORT: Ic's my pléasura.

1§ THE COURT: Tha concern potentlally ls the a8 Agaln, you all have dors a supark job in both

17 blankat statemant that protection that applies in a iz your written and eral prasentatlons. T appreciate

14 criminal procaading deas not apply Lnoa oivil EL thie axcellent apgument. As I've mantioned in the

13 lawsult . 19 past, if I had tha pleasurs of dealing with

20 MR. SCARGLA: Yas, sir. I understand that. 20 attornaya of all of your calibar each and eversy

ER What I suggest for considaration by cha Court and a1 day, I wouldn't have the beadactss that I de

EH oppasing counsal, instead of the instruction iz physically and figuraciwaly.

1 reading, “"Howaver, the protection that applies in a 21 MR. SCAROLE: Your Honoe, for planning

24 criminal procaading deas not apply,™ 1t should 24 purpoees, are we going o be corducting an indtisl

EL] raad, "Howevar, tha prohibltion agalnst drawing an 25 soreening on Tu=sday, hawing jurors £ill cut the
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L guastionnalra and then eeturning for veir dira on 1 Intarim ordar ralingquiahicg jurladiction o6 an
2 Wednaaday? Tha initlal sereaning I would thimk z unralated case -- 4 cage that goas back te 1935,
| would inelude hardship challanges and also 3 actually -- and efphasiza in chat interim ardaer the
4 guastions with rejard te anyone's famlliarity with 1 aignificanca of counsel's stipulacien. And se I'm
5 tha undarlying clrcumstances of this casa. = bara to make determinatlons of law, rule, wharia
£ THE COURT: That's something that wa'ra golng & raceasary, but the cardust of tha trial 53 golng to
1 to have to discuss, and I guass tha best clme to do D Largaly dapand upan lead oounsal.
a it is noW. Take a little blt more Clma. L] Zo If you guys formulats a questionnaize of a
1 Madam oOUEC Eaportar; are you okay With a faw 2 preliminary manner Chal you ©an agbes an, yod gol
1a mora minacas? 1o it. I'm more than willing ce acceds ta that. And
11 THE REFCARTER: Suka. 11 1f that i= sufficient in your view to =sti=fy the
12 THE COURT: My chinking is that likely it will 12 ismue of pretrial publicity, knowledge of the
11 be necessary to praliminarily ifndivideally gquastiss 13 circunstances, knowledge of sny the participants,
14 tha waenire panals. I'm golng to have a hundead. 13 things of that nature that are critical to the
13 ME. SCARGLA: Yas, alr. 15 analy=i=, then that®s satisfactory to me.
14 THE COURT: I know that will ba tima 18 MR. SCAROLA: W=l1, my sugeestion, your Honox,
17 consuming; but based wpon tha Dippollite casa, and 17 is that once the group is assembled, the Tourt deal
1a this having sone parallals as far as tha publicity 18 with hardship issues in whichever way wour Honor
11 aspacts ara concarnad and tha nature of tha 13 ordinarily desls with hardship issues. Anvene who
210 allagations and admissisns that wa're dealing with 20 is not asserting a hardehip for which they are
21 hara, that it's incumbant wpsn tha Couet to 21 meeking to be excused arnd anyone who does oot
22 individually question @ach of che inltial vanire 22 express any knowledes with regsrd to Epstein or
23 members as te thelr Knowledga of the lndividuals &3 Rachatain, which I chink aee che cwe broad
24 invalved Ln this case. Thosa are my thoughts a4 catagories that wa raed to addeaeas.
23 praliminarily. =5 THE COORT: I'm ot as concerned w€ith

110 112
L ME. SCAROGLA: May I maka a suggaestian? 1 Rothstein particularly row as I am, as I was -—— 1
2 THE COURT: Sure. Whoewer 1s golng co 2 really -- I'we never really besn concecnsd with
1 primarily conduct wolr 4ire, Why 4on®t you caome up 3 Rathatein.
4 to tha podium so I can hear from you and you don't 4 MR. STAROLAT From my perspective, we can
3 hava to jump up and down. ] limit it to any knowledge with regard to Epstein.
L ME. SCAROLA: We'va proposed a juEar § and I would think thie is the defenss’s primary
7 guastisnnalya and I chink that wa're prabably clasa ? cancern s well.
] in terms of tha contaent of that jurar L] THE COURT: Or Mr. Edwards. Ther='s nine
4 guastlonnalya. 4 nillion hits, spparently.
11 THE COURT: I havan't saan 1t. n HR. SCAROLA: ®W=ll, that®s true. I think
11 MF. SCARILA: If wa're not thare already, 11 those namas ahould ba made Knows Co tha juecea.
12 wa'ta closa in terms of tha cont&nts of that iz Anyona Who receqnizes Choass names and anyese who
13 guastlonnala. i3 has a hardahip remalna co be Lndividaally
14 THE COURT: I havan't saan 1t yet, so that's a B quist Loned .
15 bit of a dizsadvantage foF ma bacause this is 13 Hith ragard te tha athaes, thay are givan
1§ somathing that geas unmanclenad, bat cartalnly it 16 JuestioAnaires and chey aréd asked te 111 aut thodos
17 is my philosephy in most of the cases that I handla b questiennaires, and than they are axcused for the
14 and all of tha cases whan I'm dealing with EL balanca of the day. If sofesrs survives individoal
13 excaptlonally compatent lawyars, once woir dire is g questicning, thay'se givean a copy of tha
20 cvar; thare's littla that tha jusy hears fren na. =0 questicanalea, thay I111 chat aut, and they'ea
ER ¥ou are tha onas who ara gelng to be essentially a1 wxcused for Che balanca of Cha day.
EH staaring this trial, and I laawe it Co compatant, iz THE COORT: All right. So let ma STop you
1 axparlenced attornays whan 1t comas Co 21 thera go I'nm underacamding. The gquesticanaira chat
24 atipulations. 24 you're proposing would be after the initisl imsuss
EL] And the Fourth has reltarated tchat in a Eecant 25 regarding knowledge of any of the participants in
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this casa?

115

[ kave dosw it beafora ard have had renarkable

2 ME. LIMK: That"s what I anvistonad, ysur H razulta using now Chief Judge Carbar®s, Tthan Jodga

1 Honor. &nd I think Rothstaeln, Epstein all hawe te 4 Carbar bBarda in the Cirepit Cawcet, his welr dire

4 ba part of that dialogua. 4 callequy an hardabip., It's exeellant. And it is

3 ME. SCARGLA: I don't hava a problam eithar = ong Chat I'we had very, very good succass

£ way. & wtllizing. And I have dors it Ln a group. And the

1 THE COURT: That's fine. Certalnly wa'll hava D FEOUp AaCting is actually batCar.

a tha opportunity to gquestion them furthar. IE Chay L] MR. SCAROLA: I agres Chat needs Lo ba deoa in

1 say chay have heard of Scott Bothsteln, wWe will D 2 Chia GECIpP.

1a abla to drill down furthar into that lnguizy. 1o Tha botrtom line la that chose whe suswive cha

11 ME. SCARDLA: Yaes, siy. Anyona wha has mot 11 initisl soreening procses sither because the

12 heard of any of those thres pacpla and does naot 12 screening process 1= pot pecessary for then or they

11 hava a hardship fills out tha gquestionnaire, leavas 13 have come in, been individually questioned and they

14 wlith instructions to raturn tha following mernbing. 14 mtill mualify, those p=ople all £111 cut a juror

12 Evarybedy alsa Ls subjast to individual wole diza. 15 questicnnaire before they leawe for the day and

14 THE COURT: I'm thinking about Lt the othar 18 they're instructed afcer filling out the

17 way; and I"m thinking tha individual veir dira has 17 guesticonaire to return the following mocning.

1a to com@ at tha initial polnt of whathaE ar not any 18 THE COURT: What are you snvisioning -- what

11 of thasa paspla hava any Knowladga of tha 13 are you both snwvisioning on thi= questiconaire?

20 protagonistcs hara. &0 MR. SCAROLAZ: All of the basic informstion

21 ME. SCAROGLA: Well, it would., Tha only peopla 21 that takes a long time to gather on an individual

22 who are excusad ara chose whe hava no hardship 22 ba=is that we won't ne=d to gather individuslly;

23 Coneern Lo raise and don't know any of the thres &3 dapographic information, marical status, job

24 peopla. =4 histery ——

25 THE COURT: But tha kKnowladge of the paopla = THE COORT: So you thimk it would ba betCax
114 116

L has to coma first. 1 with 1049 -- let®s us= B0 as & round mumber -- 80

2 ME. LIHMK: It does, your Honor. You hava tha 2 people -- it would b= betbter — ard, Mr, Link, I

1 SeTIEncad COrE@ct. 3 want your thoughts on the subject, too.

4 THE COURT: Eacausa than hardship bacomas a 4 MR. LIMK: Yes, =ir.

3 non-Lasua. ] THE COURT: It would be better to give them

L ME. SCARGLA: That's fina. L] the qiesticnnaice, have then £ill it cut in our

7 THE COURT: Okay? Ic's tha dagrea of thalr ? presence and then disnizs then for the day sa that

E] knouladga, 1f any, that will have to ba dealt with L] vou all could evaluate this informaticon, a= opposed

4 first. If thay have knowledge of a nature that 4 £o going through the standard questionnaire that I

11 regults in an immadiata causa challenga, Chan we no n havwe here, which is ore we all use with dencgraphic

11 longer have to get inte any of tha othar Lssuas. u Infarmation, the name, plase of derdella,

12 ME. SCARGLA: But does your Honor envision Twa iz secupaticdn, marital Status, SpoUSe's SCCUpatich,

13 separata individeal wolr diras? 11 adult child eocupatlan, prioe juey aesvice, parties

14 THE COURT: Ma. 14 o any panding or past law sults, similar eriminal,

15 ME. SCARGLA: So you would want te idantify 15 Knoding anyona in Cha courtracm -- wa'll baaically

1§ evarybody whe has knowlados and evearybedy wha Lis 18 taka that sut of the ejuation -- and can ol and

17 claiming a hardship. 1w will you be a falr jurar In tha case?

14 THE COURT: Has knowledge of a EL] MA. SCAROLA: Yas. B include all that

13 disgqualification natura. And Lf the granmar is g Information. We reguest some additianal

=4 incarrect;, fergiva ma for tha lata houk. 20 Infarmation as well. Thay fill out tha

ER So, yas, it would be only thosa who would a1 questiconaires, the quastlennaires are gathecad,

EH be -- who would hawve knowledge Chat would subjact iz multipla copiasd are made, tha Court has ona; aach

1 tham to disgqualificaclon. 21 aide has a copy or mara, Lf thay choose o ordar

24 ME. SCAROLA: Yas, &by, 24 them, and we th=n have a chancs to look st then

EL] THE COUAT: After that, I see no lssue bacausa 25 oyvernight and come back the following day and foocus
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our woly dire on those quastions that nead ta ba

11%

polated cut and always kesp in mird the cost ca

2 askad. z sumncn people Lo jury seevics is extraordinarlly

3 THE COURT: I'd like to raserve my elght co 3 Bigh, and 94 We SOR'C Wanh Co Waata tha Taxpayars'

4 ask the falrness Jquastisn, so I don”tc want that 4 mapay in that saspect as wall.

5 included Lin tha guastclennalra. L] A1l right. =2 agaln, [ want te thank and

£ MR. SCARGLA: That's fina. & comand each of you foF your presentaticna today,

3 MR. GOLDBERGER: .Just procedurally, your ? all that participated althar directly or indirectly

a Homar, I just did this in a case recently Ln this L LIn the presentation &f all of your mate:iala.

1 clecult, and tha procedure requestaed by Mr. Scarcela 2 Thank you Lo OUE COUECECSR parsonfsal, Thank you toe

10 1s closa Co what wa did. 1o Gur ataff attormey, wWha's Beam assisting ma.,  And I

11 Aftar tha itndividual got chrough, thay 11 wizh wou all & plea=snt swvenicg.

12 suevived the cut, thay than filled out tha 12 H5. BOCKEKBACH: Your Boror, youa almost gob

13 guastlennalra, actually down in tha juey assanbly 13 away. I just hawve a proposed order on the motico

14 room.  They collectad the gquastlonnalras for us, 14 to stay that your Honor denied earlier, if I can

13 thay gava us thae coples avernight, and Wa cama back 15 approach, I gave & copy bo Mr, Scarola Just a

18 tha next day, and it worked protty wall. 18 namEnt ago.

17 THE COURT: Okay. So that will ba flna. So 17 THE COORT: TYes, HWhat you can do tomorros on

14 what wa'll do on Tuasday is tha 100 pesple that 18 the substantive motions -- I'll be at the Bench Bar

13 will ba assembled -- wa'll ba dolng jury selactisn 18 Conference and you have my permisezicn to track me

210 in 1A, so report thaera at :30 on Tuasday 20 down, Our schedules are posted, =0 you'll know

21 morning —- wa Will go ahead and individually speak £1 where I°11 be. But I*1ll be doing the oiwil

22 to the jurors outside tha prasence of tha 22 presentations during the afternoon. There's two of

23 ramalndar. I don't want co do It with the white &3 cthen. S I'11 ba able co Be reached chara.

24 noise. hs I sald, that would be headacha praoducing a4 HR. SCAROLA: Thank yau wary much, yeur Honos.

23 within minutas. et THE COORT: Thank you again. Have & great
118 120

L MR. SCARGLA: Easiast 1ls just go into tha juey 1 rest of the week, Thank you again to our courtroom

2 TG 2 perscon=l. We'll be in cecess,

1 THE COURT: I think chat's tha bast way to de 3 [Thereupon 8t 4150 pom., the hearing was

4 it 4 goncloded, |

2 And you'll lndividually question each of tCha B

E panal after I have introdoced averyone, aftar I'va 8

1 had tha apportunlty co make them as comfartable as ?

a posaibla and to axplaln what we'za dolng and why --— L

3 not why We®ra dolng Lt, because I don't want To 4

10 hint at anything -- Soma may recognize the nana 10

11 right off Cha bat -- but indicate to tham that wa u

12 hava agraed that wa will gquaestlon each of you e

13 individually so as to find out only praliminary e

14 infamation concarning the matter at hand, and 14

15 leave it pratty much at that. 13

1% And tchan wa'll go over with them if thay hava 18

17 any knowladga of Mr. Edwards, Hr. Epstain or tha b

14 Rothstein matter. &nd I chink that"s tha batter an

13 way to da Lt 13

=0 Obviously, tha reason for my dolng it, evan w0

ER theugh it has not come under attack or objestion, a1

a2 15 bacause I don't Want the entlre LOD paopla Co bBa iz

21 tainted by ona person Spoutlng semathing Chat may a3

24 be of tha natura that ssuld arlse here. S0 ta 24

EL] aveid that oparation -- and, you know, it should ba 25
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THE STATE OF FLORIDA, 1
OOUNTY OF FALM BEACH. 1
I, alna V. Williams, Raglstared Profassional

Fapartar, State of Florida at large, do heraby cartify
that I was authorized to and did ceaport che above
haaring at tha cima and placs herain stated, and that it
15 a trua and corract transceiptlen of my stanotypa
notas taken during sald hearing.

I furthar certify that I am not attornay o
counsal of any of the partlas, ner am I 2 ralaclve or
employea of any attorndy or counsal of party connacted
with tha action, nar am I financlally incerasted im tha
action.

Tha foragolng certification of chis transcript
doas not apply to any rapreductlen of the sama by any
means unless under the direct control andfor diracticn

of tha carclfying raportar.
IN WITHESS WHEREOF; I hava haraunta set ny
hand this Sth day af March, 20LB.

Elaipa V. Wllllams

Hatary Publlie im and for cha Scata of Florida
My Commisslon Expiras 03/27/21

My Commisslon G5 TZZ4H
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