UHCERTIFIED TRAMSCRIPT DISCLATHER IN THE MATTER CF

THE COURT: Good morning. Welcome

back. All right as I vnderstand it, wou

EFSTEIN X want to start with the issue of the motion
v, 4 to amend the answer and affirmative
EDWARDS £l defenses. Is that accurate?
3 MR. SCAROLA: That is, sir. Yes.
T THE COURT: I will be glad to do that.
2 I hawve reviewed the materials from both
2 sides. Thank you for that.
12 ME. LINH: Whenever you are ready,
11 Judge .
12 THE COURT: Whenewer you are ready, go
13 ahead, sic.
14 ME. LINK: Good morning, Your Honor.
15 SZcott Link on behalf of the plaintiff. It
16 is our motion for leave to amend the
11 affirmative defenses. You have to put that
18 in context, Your Honor.
1% That is, why do we need affirmative
2 dgefenses that sound in defamation, and they
2l do. The reason they do is because the
a2 counter-plaintiff in this case has made it
2% wery clear that they are trying the
24 allegations in the statements in the
a5 complaint .
Z 4
1 The following transcriptis] of procesdings, or any portion 1 At tha last hearing, Mr. Ecarola handad
& thereof, in the abowe-entitled matter, taken on Cecember ] this out and showed us wery clearly what
3 Sth, 2017, i= being deliversd MEDITED and UKCERTIFIED by 3 thalr plan 1s. And this is their plan.
4  the official court reporter at the request of Kara L Thay baliava that wa're tryilng the factual
5  Rockenbach, Esguire. H allegations of the complaint to sea whethar
§  The purchaser aqress not to disclose this uncertified and ] thay wera true or false.
?  uredited transcript in any form |wrikten or electronic) ? Az this Court knows, in tha racent
#  To anyore Who has no conrection to this cass, L] Suprema Court casae dealing with this casa,
%  Thir is an unofficial transcript, which should HOT be L] tha Suprame Court made it wvery claear that
10 relied vpon for purposes of wverbatim citation of L] thare 4% a narrow exception to the
11 testimany. 11 litigation privilege. That exceptisn ls for
12 This ceanasczipt has net baen chacked, peeaflraad 12 maliclous prosecution. But the Supreme
13 ar cartecCed. It 53 a draft tranacelpt, BOT & cercified 13 Court told us in that opinisn Your-Honor --
14 transcelpt. fAs such, it may conCaln compuCar—ganaraCed 14 I will share it with the Court -- tha
15 mlatranzlations of stenciypa oode of alactronic 15 Suprema Court told us in that opinisn, Your
16 rrapoamissien eryars, asulting in lnaccurata ag 15 Honor -- gave us a roadmap.
e nonsanaleal werd comblrations, or unteanalated Stanobyps 17 The Supremna Court told us.
18 gywbals which cannot ba decipheeed by ron-stenstyplacs. 18 THE COURT: That Debrincat,
18 Coprectlons Will Ba made in Che preparation of the 19 D-E-BE-R-I-M-C-A-T varsus Fischer --
20 sercified transcript, resultling Ln differences in cantent, 0 MR. LINE: That's correckt, ¥our Honor.
21 Eage and line nunbars, punctuation ard formatting. £l THE COURT: ~-- from tha Florida Suprama
i  This realCime uncercified and unedlted transcript contalns iE Court, Sc¢.3d pita that the parties are well
31 o appearance page, cartlflicate paga, Lndaw oF 23 familiar with.
24 gertification, zd ME. LINE: If vou are look at this
25 5

cas@, you will sae that tha Suprema Courtc
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made 1t wvary clear and gave us a roadmap.
Tha Suprama Court sald really simply -- and
it makes sanse -- that Lif the lictigation
privilege applied te the alaments of a
maliclous prosecution action, thera would
naver be a malicious prosacution action.
Flus the Suprame Court reaffirmed that
avary statament made in tha proceading

itself: tha allegations of the complaint,

According to the Suprame Court, our
complaint is protected. We cannot commitc
defamatfion. We cannot commlt any actlon
that's basad on wrongful words. Tha only
thing that's available is a claim for
maliclious prosecution focused on tha
initiation of tha sult.

On tha last page of this opiniocn from

tha Suprame Court, the court tells us this:

10 tha statamants of witnessaes, the statements 10 Tha filing of a lawsult and the joining of a
11 af lawyers, and the statements of the judgas 11 defendant is the commencemant of a judicial
1z ara absolutely protected. That's why tha 1z proceeding.

13 court lays out tha @lements. And tha 13 It than says, really importantly, an

14 alaments the court lays out talk about only 14 action for maliciocus prosacution which is

15 tha actuwal inltiatlon of the lawsuit. 15 based as a matter of law on causing the

16 So if you turn, ¥Your Honor; to page twWo 16 comnencamant of an original judicial

w of threa, the court sets forth the @lements. w proceeding -- that's what we need focus on.
18 Wa will talk about these elaments. The 18 S0 if we are trylng the statamants and
14 Supreme Court really giwe us clarity. 14 tha allagations of the complalnt, if thac's
0 At thae bottom of the page two, 1t talks 0 what we are doing, then we have to have

21 about an original criminal or ciwil judicial 21 affirmative defensas that protect us from a
2z proceeding -— an original proceeding. That 2z claim based on allegatlions in the complaint.
23 proceeding, according to the Suprame Court, 23 The last thing I want to show the

24 whan you r@ad thae Fourth DCAR division that's 24 Court, on Friday after our hearing, I took
25 cited, L5 the filling, it's the 25 tha deposition of Mr. Edwards® expart.

1 comnencamant, it's the actisn. 1 May I approach. During the deposition
z If you think about whare this law cana z af Dr. Jamsen -- if you CuER to page threa,
A trom, Lt comes from the criminal system. IE A tour and five, Your Honor, you will see what
4 you think about tha criminal systaem, simply 4 thalr expart wants to do.

5 issulng a warrant, starting an 5 The asslgnmeant was tha levael of

& investigation, f£iling a crimimal complaint & dissemination of defaning statenents --

? in ard of itself can cause injury to your ? dataming statenants. That's on page throa.
B raputation. B Fage four. 1 refer to tles statement

E So the Suprame Court tells us the act E assoclating Mr. Edwards with the illagal

w that ls not protaected by the litigation w activitiaes of Mr. Rothstein's, the rasults
11 privilege is the initlation of a lawsult. 11 af Mr. Rothstein's lawsulits as the dafaming
1z If you look at the probable cause 1z statements.

13 alament; it sSays there was an absance of 13 So what they plam to do is put on an

14 probable cause for the original proceeding. 14 axpert Co demonstrate that the allagatlions
15 It doesn't say claim. It dossn't 15 af the complalnt ware defaming and caused

15 allegation. It doesn't say statemant. 15 damages, the defamation action.

17 So Mr. Scarcla tells us thres times 17 Tharae's nothing in tha elenents of

1B during this hearing on the 2%th that what ha 1B maliclous prosecutisn that make it ralevant
13 plans to do -- what he plans to do —- 13 tor an expart to get on tha stand and talk
0 r@ading from this transcript at page B: -- 0 about defaming statements in the complalnt.
il tha first thing Your Honor needs to il In tact, to do so vioclates tha roadmap
£E datermine is tha issue we have bean focusing £E that the Suprema Court just gave us. Thaera
z3 an. What are tha factual allegations that z3 is no bettar authorlty than Debrincat on how
4 4

wa claim were naliclously prosecutaed, and

than he go@s to our complaint.

this case should go forward. But if they'ra

golng to ba allowed to put an expart on Co
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talk about defaning statemants, Lf they ara

going to ba allowad to put the allagations

11

that sama umbralla.

MR. LIME: It does, Your Honoe.

3 af the complalnt and test thalr teuth or 3 Everything that wa've askaed the Court to

4 talsity, which are protected by litigation 4 allow us to amend is designed to protect oue
5 privilege, we than need to hawve affirmative 5 record; trankly, that we balleve that

& defenses that sounds like defamation. & avarybhing in our pleading -— let me give

v Last pelnt I want to polnt out in v you an axample.

g Debrincat; Your Honor is this. It's in the g The Court dismisses Me. Edward's count
2 analysis, and it's the second sentance of 2 tor abuse of process based on litigation

10 tha analysis. Ta law has long recognized 10 privilaga. At tha and of tha suit when Wa
11 that judgas, counsal, parties and witnesses 11 win, 1f wa sued Mr. Scarola for maliclous

1z should be absolutely exenpted from liability 1z prosecution in going forward with this casa,
13 to an actien -- this is tha key —- it 13 area the statements he's made in this

14 degsn't say to detamation -- to an actlon. 14 proceedings -- for exanmpla, Mr. Epstain is a
i To be spacific, to any action for dafamatory i sarial child molaestear -- arae they protectad
16 words published in the course of tha 16 bacause thay're part of this proceading? O
w Judiclial proceeding. w dows he walve the privilege somehow because
18 S0 if we are axempted from liabdlicy 18 wa bring a maliciocus prosecution action?

14 tor the words published in the lawsult, than 14 This court talls us vary clearly we
20 wa don"t naed thase affirmative dafanses; 20 could not sue Hr. Scarola for his
21 because thay will then have to foous on 21 statements. It is no purpase in the
2z probable cause for the judicial proceeding. 2z maliclous prosecutisn action.
23 But Lf chay are godng te by allowad to bring 23 But that's what this door is opening.
24 in allegations of the complaint; truth or 24 That's what they wWwant to do.  And wWwe suggest
25 talsity; than we naed these affirmative 25 to Your Honor, wa don't Want to come back a

10 12

1 dafensas. 1 second Cime. Me would like to try this casa
z ocherwlise, if you look abt our answer in z ance. MWa would like to focus on the

1 affirmative defensas, Your Honor, wa don't 1 alaments of malicious prosacutlon and not

4 have any. The reassn we don't have any is 4 try a detaming words case in front of the

5 wa didn"t ralse advice of counsel. There's 5 Juey.

& not a statute of limitacion defensa. We & Thank you, Your Honok.

? have no atfirmative defensas becausa we are ? THE COURT: OCkay thank you, Me. Link.

B datending a malicisus prosacutleon action. B Who is going to arguing on bahalf of

E But wa ask this Court, if this Court is E Mr. Edwards? Hr. Burlington?

w golng to allow tham to try the truth or w MR. BURLINGTCM: May it please the

11 talsity of the statements in the complaint, 11 Court. I am FPhillip Burlington reprasenting
1z that we ba allowad to amend cur plaading. 1z Brad Edwards.

13 THE COURT: You are not seaking to 13 I have not haard anything today that

14 amend to affirnatively detend on advice of 14 justifies thelr elaim that the rights to

15 counsel? 15 patition the gowvarnment proavides tham an

15 ME. LIME: Wae are not, sir. Thay are 15 affirmative defense as thay allege in their
17 all defamation affirmative defensas. 17 tifth affirmative dafensa. That has nothing
1B THE COURT: Wall, thare's also the 1B to do with defamation. MWa have explained

13 constitutional atfirmative defenses that you 13 why 1t is not a defanse to a malicious

= ara seeking to intarpose deallng with the = prosecution case. Because as the US Suprama
il patition to flle agalnst the government or il Court has stated wvary clearly, basalass

£E something along those lines. £E litigation is not protected by thae privilege
z3 MR. LINE: Those are all defamation. z3 to engage in petitisning of the government
=L =L under the Flrst Amandment.

Thay are all protectlon of spesch.

THE COURT: I presumna that falls undar

I would nota that even considaring tha
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13

prasentation hera, there is not a single

case from any jurisdiction ecited by them

15

the prejudice to our client. But I will gat

back to tha legal insufficiancy.

3 that says that any of these defensas are 3 The argument that the Debrincat casa

4 valld in a malicicus prosecution casa. Hot 4 gives a roadgmap is simply weong. Debrincat
5 a single case. 5 is not a roadmap. It 1s a dead end. It was
& They hawve gona so far as to site the & the detarmination that tha litigatisn

v Hoarr/Pannington cases, which are antl-trust v privilege does not apply to a maliclous

g cases Lnwolving efforts to lobby tha g prosecution casa.

2 lagislative and executive branchas of 2 And this iz wvery clearly stated in tha
i governmant, and thay hawve taken that and i paragraph preceding its conclusion. This

11 tried to apply it te the maliclous 11 court has newver hald that the litigation

1z prosecution case. That makes to sanse. 1z privilege protects a litigant from the claim
13 How, as to tha other defenses, they 13 of malicious prosecution. HAnd othar

14 have also passed over two wery critical 14 distriect courts have recognized that the

13 conslderations which were not addrassed in 13 litigation privilaege does not act as a bar
16 thalr motisn -- and have not been addressad 16 to a maliclous prosscution clalm.

w nare;, and I hope will not ke addrassed for w If the Florida Suprema Court wWas

18 tha first time in the rebuttal, since we 18 holding that it doas not bar proof of the

14 addressad it wery sguarely in our 14 tirst elamant of malliclous prosecutisn, thay
20 rasponsa —-- and that ls, there are thres 20 would havae sald that and sald it ramalns &n
21 grounds to deny a motlon to amend. One is 21 torce for the othar elements. Clearly thay
2z whare the party has abused privilage. The 2z would not have bean as catagorical as thaey
23 sacond Ls where the amendmant would 23 WREE.
24 prajudice the oppoesing party, and than tha 24 What they have done is try to parse out
25 third &5 whather the affirmative defanses 25 language, agaln trying to make the roadmnap

14 16

1 would ba futile bacause thay are lagally 1 whan Lt"s clear this was intended to be a

5 insufficiant. 5 daad end for that privilega.

1 How, in this case they've railsed five 1 And thay talk about it's only the

4 affirmative defensas elght years ints the 4 initlation of tha clalm that subjects then

5 litigation and nare weeks before of this 5 to liability. But even in Debrincat when it
& spaclal setting that this Ceurt had for this & talks about the first elemant, it says an

? manth. ? ariginal criminal or ciwil judicial

B Wa pointed out im our responsa. Thara B proceeding against the praesent plaintiff was
E was no explanation why it took them alght E comnencad or continued. In this casa,

w years to deean up these atfirmative w abriously, 1t was continuad.

11 dafenses. That is an abusa of the 11 They include the other elenants, which
1z privilege, walting untll tha eve of trlal; 1z include that there was an absence of

13 after discovery is almost completaly 13 probable cause for the original proceeding.
14 concluded to raise multiple arfirmative 14 That means we can prowe that the factual

15 dafenses, many of which raise factual lssuas 15 allegations wera false, that the lagal

18 that would reguire further discowary, 18 claims ware inwvalid, as a matter of law, and
17 possibly new exparts, and maybe @van countar 17 nothing in Debrincat precludaes that.

18 plaading. Thosa reasons in thensaelves ara 18 It was a simpla, wery short dacision

13 sufficient to justify denial of this motion. 13 tor the Florida Supreme Court. And it

0 EBut, I have spend nmora time on the 0 s5imply said the privilege doas not apply to
il tutilicy; bacause I certainly undearstand il malicious prosecution claims.

ie that ¥Your Honor has always expressaed concoen ie But ewven putting aside Debrincat, we

z3 that peopla are allowed to amend. And z3 have newar had a defamation claim. We hava
24 24 naver allaged it. And thay have this string

agaln, wa don't think that they should basad

on the abuse of the privilege and based on

site of cases that talks about how, well --
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it's callad the single publication rule. If

your cause of action ls basad on a

1%

it. I maan, the fact that there are similar

alaments of damaga do@s not CORWEL

3 defamatory publication, you can't awoeld 3 maliclous prosecutlon to a deafamation count.
4 defenses to defamation or the statute of 4 And they have cited no casa for that

5 limitations by pleading things like 5 proposition,

& intentional inflection of emoctlonal distress & But ewvan Lif wae go a little deapar into
v ar tortious interfarence with businass v thase detamatlon claims Lo the defamatlon

g ralationships, se forth and so on. g dafenses; they are clearly invalid as a

3 It has nothing to do -- not a sinola 3 matter of law.

1n ang of those casas had to doe with maliclious 1n For asmampla, the fifth ane -- axCusa

11 prosecution. Tha only ona that comas within 11 m&. I have already addressed the £1ifth ona.
1z shouting distance 1s Fridowich. Bat in chat 1z Tha sixth ona claims that Mr. Edwards
13 case, tha Fourth Distriect rejected the 13 is a public figurae. How, as noted

18 maliclous prosecutisn case, becausa that 18 praviously, this would raiss a whole new

13 case arose cut of famlly allegations that a 13 tactual set of issuss plus parhaps the need
16 tamily mambar nurdered somabody; and they 16 for GXpREts.

w ware essentlally fighting over the astate. w But the Gertz case makes lt crystal

18 They created this consplracy to bring 18 clear that a private attorney reprasenting a
14 claims to the prosacubor to prosecuta that 14 client, daspite thelr inwvelvement in a
0 famlily mambar for murder. That Ffamily 0 high-profile casa, lncluding thelir
21 mamber Was ultimately convicted of 21 involvenant in a proceeding unrelated to
2z manslaughtar. 2z thalr civil proceeding &5 not a public
23 So the Fourth District sald that's not 23 tigure; that you cannot convert —-- they are
24 a bona fide termination in your faver, so 24 vary specific. You cannot convert a privatae
25 thay eliminate thae mallcious prosecution. 25 attorney representing a client into an

18 20

1 Than thay went with defamation counts and 1 afficer of the court to bootstrap yourself

z ralated counts. It was a certlfied guestion z into saping it"s a public official.

1 in Fridowvich -- talks about defamation. 1 And thay alse sald in that casa that we
4 EBut thay have clted no case from any 4 ara not goelng to heold that someonae who

5 jurisdictien that says that you can convert 5 simply engages in thelr professional

& a malicious prosecution case into a & activities or has involwvemant in the

? dafamation case, and then ralse dafanses ? community is conwvarted to a public figura.

B that ara unigue to defamatisn casas. B And what thay have attached to thelr

E And this reliance on the deposition E motion to amend, which thay claim Brad

w taken racantly i4s nothing but -- that was w Edwards made hinsaelf into a public figure is
11 a -- that was an expert on damages, and 11 nothing more than webslte statenents on the
1z damages to reputatlon as a result of false 1z law flrm whare Brad Edwards worked that

13 statements, which 1s an inherent part of a 13 talked about sona of his cases. And that's
14 malicious prosecutisn case. An chay have 14 nothing more than his protassional

15 cited no case to the conteary. 15 rasponsikbility and professisnal ralationship
15 THE COURT: You hawve cases that cltae 15 tor purposaes of getting clients.

17 affirmatively to that proposition? 17 THE COURT: Résumé.

18 ME. BURLINGICH: Thera 1s a case called 18 ME. BURLINGTCN: Excusa ma?

13 Mancusi out of tha Florida Suprame Court 13 THE COURT: FRésumé.

= that defing the elaments and talked about it = MR. BURLINGTCH: Sura.

il is designad -- in fact, Dabrinmcat says that il And theare's nothing even -- only ona of
£E malicious prosecution is balanced batwesn £E them mentions Epstain.

z3 allowing pacple to bring suits and z3 So thay hawa clted no case from any

24 24 Jurisdiction that says that a defamation

protecting the reputatlion of the individoal.

Eo that's ona -- that's the nature of

count can rasult in elther a higher burden
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21

of proof or additional affirmative dafenses

based on the maturae of thae indiwidual who

23

So that casae, the Hodar case, has

nathing te do with alther tha contadt of

3 was sued in the basaeless litigatiom. 3 this casza or the cause of actlon that we had
L] Then thelr seven affirmative defense; L] brought .

5 Just assarts generally just as a matter of 5 And thay'vwe cited, as I've said, no

& public concern; and thereacf we havae a higher & maliclous prosecutisn cases to support the

v burden of proof. v idea that any of these defanses can be

L] Again; this is rather late in the gana L] wvalid.

2 to start changing, not only the factual 2 Mow, as to tha -- I balleve it's the

10 issues, but the burdens of proof. But thay 10 ailghth and ninth affirmacive defensas, thay
11 also cite no case from any jurlsdiction chat 11 ara not affirmative defensaes at all.

1z says a malicious prosecution case is alterad 1z Affirmative dafense, as the Florida

13 an the basls of whather thare was a matter 13 Supreme Court has stated, is whera a

14 of public concern involwvad. 14 dafendant @ssentially has to adnit the

i And hare, invertling that notorlaty of i allegations of tha pleading. Eut say --

16 Mr. Epstein's criminal conduct into a mattar 16 avan assuming that -- I hawve this defense or
w public concern is scmewhat of a stratch. w you are limited in these matters in proving
18 But also, in the Gartz casa thera was 18 your case or ln your damagas.

14 notoriety in that criminal case. And Sertz 14 Their alghth affirmative defansa sinmply
0 made lt wvary clear that tha private attornay 0 says this 1ls mothing but a defamation suibc.
21 representing a client in proceedings and in 21 That's not an affirmative defensae. That is
2z ralated proceedings, which had a lot of 2z a legal proposition which they rely on to
23 publicity, d4id not convert him to either a 23 provide tha predicate for the sixth and
24 public otficial or a public figurae, and 24 saventh atfirmative defensas, but it is
25 whather or not it was a matter of public 25 nothing but a statement of a legal

22 24

1 concern Was not ralavant. 1 proposition., It is not a defensa.

z The case that they seemingly raly on is z The last affirmative defense claims

1 tha Hodar case; which ls a Florida case 1 that there are known procedures that this

4 whare thae parent want to the board of the 4 court could put in place that could protect
5 school board to speak out agalnst a teacher 5 Epsteln®s due procass rights in tha context
& that he kalleved was no properly praparing & of the punitive damage claims. That's not

? tha students, not properly teaching and was ? an affirmative dafense. That's a

B harassing his son. B constitutisnal challenge in the procecdings
E That was a public forum. It was an E af this court. While I'm not saying they

w axecutive branch, not a judicial branch. w can't raise constitutional challenges, 1t is
11 And all that the Florlida Supreme Court held 11 not a affirmative dafensa.

1z Was Ln that contaxt -- because it wWas a 1z I would add, they haven't spaciflied a
13 matter of public concern in the appropriate 13 single thing that has happaned thus far in
14 public forum -- thare was a gualified 14 tha context of punitive damages that has

15 privilega, and tha mallce would net be 15 daprived Mr. Epstain of any due procass

15 prasumad from tha defamatory statemants. 15 rlghts.

17 How, again, that was a defamation suit. 17 And I gave a brief summary in our

1B It was nothing about malicisus prosscution. 1B rasponsa to all the protections that have

13 But as Justice Scalia noted in his 13 baan established in the case law, in the

= concurring cpinion in the Hallna casa, = statutes for protacting due process rlghts.
il malicious prosecution has the gualify il And until and unless thay coma to you
£E privilega built inte it, bacanse wa have Co £E with a colerable argument that thosa

23 prave, not only a lack of probabla cause, 23 procedures are inadsguatea, thera's nothing
24 24 for you to do in response that genaric

but we have to prove malica, and wa do nob

gat a prasumption of malica.

assertion that Mr. Epstein could naver hava
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25

his due process rights protected in the

context of the punitive damage award. But

27

for me, if you Will, the issue of futdilicy.

Bacause usually bacause of Florida's policy

3 what ls clear Lz it's not an affirmative 3 aon liberality of amendnents aven at trlal -
4 defense at all. 4 cases after trial that allows for amending

5 So; teylmg to parse out Debrincat to 5 tha pleadings -- tha amendmaent is typlcally
& say that the litigation privilege anly & allowed; and then the affirmative defenses

v applies to one elament of the maliclous v ara attacked, traditionally by a metlon to

g prosecution claim; I subnmit is facially g strlke.

2 wrang in light of the complaint. And Lf 2 Hera your arguments on behalf of your
1n thay baliawa that Debrincat, which concludas 1n client ara that these anesndmants ara

11 by saying uneguivecally that the litigation 11 assentially futile in the sense that I

1z privilege d@oes not apply to malicious 1z analogize it with a cause of action brought
13 prosecution cases, they had am obligation 13 by a plaintiff in a given case whara the

14 bgcause thay wera a tag-along case. And tha 14 plaintife is allaging soma type of --

i Florida Jupreme Court, after lssuing i attempting to allege some type of cause of
16 Debrincat, issued an order in our case 16 action that makes no legal sense, or 1t is
w saying that Epstain should show cause why w barred by the existing precedent 50 as to

18 Debrincat d@oes not control. And im 18 make any amendnents futila.

14 rasponsa, Epstein concedad that it did 14 I would suspact that that sama analogy
0 control. There is no to parse out anything 0 could apply herea. Albeit, this L5 the first
21 in Debrincat which would create entirely naw 21 affort, at least as to thaese affirmative
2z law in Florida about parsing out aelaments of 2z defenses, that have been mada.
23 maliclous prosecutisn for alther purposes of 23 But are you suggesting that undar no
24 torclng tha plaintiff inte a position of 24 rgading of law and the facts that apply hera
25 nhaving a defamation claim or of taking out 25 that it would be elther amandable or that

26 28

1 speclfic alaments of a maliclous prosecution 1 any potantial anandment based on thase facts
z claim and saylng, oh we hawve defamation z and the law that have constituted these

1 dafenses to thaesa. 1 proposed affirnative defenss would ba

L] The falsity of the statements in the L] futile?

5 complaint are entirely different frem a 5 ME. BURLINGTCH!: You are correct that

& publication, becausae Lt is the act of & normally whan affirmative defenses are

? triggering the judicial maechanlsm forcing my ? initlally assertad in a timely fashian that
B client to Safend, litlgate, expend funds. B tha means of challanging thalr lagal

E And the falsity of those statements goes Lo E sufficiancy is a motlon to strika.

w lack of probable cause, it goes te mallce; w When a no motlon to amend is

11 and it L5 an elemant that wa can prove 11 prasentad -- espacially this late in the

1z caused harm, and wa should get compansatory 1z game -- it would be a waste of judicial

13 damages . 13 r@spurcas for you to allow the anandment

14 Again, they clted no case. Thay relied 14 knowing that as a matter of law thosa

15 solely on Debrincat, and it is an axtremaly 15 datenses are ilnwalid.

15 thin read upon which to entirely change tha 15 And there are cases -- I'm not sure

17 law of malicious prosecution. And I baliavae 17 thay're the ones clted in our response --

18 that ¥Your Honor should deny the motlon basad 18 but I have cited case on futility whare if
13 on being untimely with no explanation. 13 thay're lagally invalid, thay're nacessarily
= Hone of these cases are ned. Debrincat = tutila.

il is the only one that's within the last faw il And to go chrough tha motlon of

£E y@ars. But they had time to raise that. £E allowing tham to amand, requiring us to mova
z3 Rkll tha othars are established law. It just z3 to strika, allowing them to respond whaen tha
4 4

dewsn't apply hara.

THE COURT: Lat me ask you to axplain

lagal sufficlency ls addraessed in thesa

mamosE .
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Thay cited casa lad in their

affirmativa defensas themsalves teying tao

31

Thara was ona aspect of Mr. Link's

apqument that I found extramaly confusing.

3 Justify tham. So the fucility is 3 hnd maybe it's just some --

4 different -- not different, but tha need Lo 4 MR. LINE: Your Honor, you mind if I

5 do a motion to strike ls different when the 5 more 50 1 canm —--—

& amendnent 1s made, when you come to the & THE COURT: Faal fraa.

v Court and seek it to exercise lts discrecion v MR. SCAROLA: -- some lnability on my

g to allow an amendmant, Lf it 1s lagally g part to comprehend the argument. But he

2 invalid, there's no reason for the Court te 2 told us apeatedly that Edwards saeaks to

10 allow it, bacausa it would ko fucila. And 10 prave tha falsity of the allagations of tha
11 that's ona of thres ways of attacking tha 11 complaint instead of proving thera was no

1z motion to amend as discussed in all the casa 1z probable cause to file the complaimt. I

13 law. 13 think he repeated that statement at least

14 Otharwise, to say it would ba futllae, I 14 threes timas. And guite frankly, I hawve no
i guass, Wa would have to get imto tha factual i idgea what that maans.

16 analysis of whera the facts don't support 16 In ordar to prove there was no probable
w it. But thare isn't much differance betwean w cause to flle the complaint, we nmust look at
18 saying tha facts don't support it and this 18 tha factual allegations in the complaint and
14 dessn't apply as a matter of law to this 14 wa must damonstrate that thare was no
0 cause of actlon. 0 probable cause to flle those specific
21 So I beliewe you are fully authorized 21 tactual allegations. That is, we must prove
2z to look at the nmarits of these claims, which 2z tha factual allegations wers falsa, and Wo
23 have bean argued in the motion and the 23 must prove that there was no reason to
24 rRsponse —— and thay've caertalnly had an 24 balieve that they ware trua. This wasn't a
25 apportunity today to argue what thay thought 25 good falth mistake.

30 32

1 was the lagal walidity. 1 So the lssues are identical. And what
z So te simply put that off and have z thay were attenpting to do by way of this

1 ansther haaring on it whan the quastion hera 1 motion o amend is to get right back Eo

4 is, do you allow amendnents which I bellevae 4 whare thay were argquing last week, and that
5 are clearly not valid to a mallcious 5 is; they don't want to ever have to defend

& prosecution cause of action. 5o I balleve & against tha claim that Bradley Edwards

? you are authorized to do it on that basis as ? tabricated false charges against Jaffrey

B wall. B Epstein. They don't want to foous on that

E THE COURT: Thank you, Mr. Burlington. E at all. And this is one more means by which
w I appreciate your wrltten and oral w to atbenpt to reargue that same position.

11 prasentation, as wall, HMr. Link. 11 THE COURT: Or fabricated false clains
1z ME. SCAROLA: May I add just a littla 1z ajalnst Jaffrey Edwards [sic) or --

13 bit to chat? 13 ME. SCAROLA: Jaeffrey Epstein.

14 THE COURT: I will giwva you a ocouple 14 THE COURT: Fabrlcatad falsae --

15 minubes._ 15 MR. BCAROLA: Edwards fabricated falza
15 MER. SCAROLA: Thank you wery much, sir. 15 claims against Epsteln.

17 THE COURT: After Mr. Scarola, 17 THE COURT: Correct.

18 Ms. Rockenbach, if you want to add something 18 ME. SCARDOLA: We will halp each othar
13 you are frae to do so as wall. 13 out with that.

z0 M3. ROCEEMBACH: Thank you, Your Honor. z0 THE COURT: oOF wvice wvaersa for that

£l ME. SCAROLA: I don"t think that it £l matter; that Epstein fabricated false claims
£E will take a couple minotaes. £E agalnst Edwards. Meaning, I am still not

z3 It was oha aspact —- z3 sure whara the dafandant in the malicious

=L THE COURT: Lass than that? =L

MR. SCAROLA: Yas, =ir.

prosecution claim, Mr. Epsteln, stands as to

that issua, as to whether or not ha's
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conceding or not conceding.

MR. BCAROLA: That has beon

35

Soma of these affirmative defanses,

quite framkly, in handling dafamation claims

3 scrupulously avoided by tha other side, Your 3 on numercus occasions in the past, I havae

4 Honor. Thay don't want te face that lssue 4 naver sean befora. I newver try to stifle

5 ar even acknowledge 1t exists. I agres with 5 crgatlvity. But at the same tine, we have

& Your Honor. & to take ints account, not only judicial

v THE COURT: Thank you, Mr. Scarola. v ERspurces, but what the essantlal argument

g Mr. Link, couple things that I would g of Mr. Burlington bolling it down to its

2 like you to foous on. Fiest 1s that -- I 2 vary essence ls you can't £lt a square peg
10 appreciata your bringing it to my attention, 10 into a round hola. And chat is, that tha

11 and I hawve heard this before, about the 11 bulk of these affirmative defenses, becausa
1z punitive aexpert®s testimony on bahalf of 1z thay deal with defamation, one, ara not

13 M. Edwards, that his research has revealed 13 partinent. Two, evan 1f thay wera, it's not
14 whatever number of instances wharaby 14 a defanation claim.

i Me. Edwards' and Mr. Rothsteln's names hava i I cartalnly do not plan and wWill mot

16 bean linked, presumably as a result of 16 try a detamatlion claim. And also, agaln,

w Mr. Epstein's conduct. w avan Lf thase could be concelvably construaed
18 MR. LIMNE: Yas, ¥Your Honor. 18 as defamation claims, they d@on't pass legal
19 THE COURT: I hawen't raad it wary 19 muster .
0 elosely. At this polrnt I don't know moch of 0 Soma of thaem, such as the affirmatlwee
21 that testimony 45 golng to get in. But 21 dafense ragarding the petitisning of the
2z irrespective of that, what Mr. Burlington 2z governmant, has, in my wiew, absolutaly no
23 has emphasized and what tha Court claarly is 23 application to this case; because if it did,
24 under thae ilmpression as te its wucilizaclon, 24 it would have applicatlon te any lawsult
25 is not to prove up any othar elemant of the 25 just about that I could concelve of that

34 36

1 maliclous prosecutisn claim, except for 1 would ba brought by any parson, by any

5 damages . 5 plaintife, by any counter-plaincice.

1 For example, an affirmative dafanse to 1 The applicaticn s completaely in

4 that aspact of tha clalm could potantially 4 apposite to what wa're doing here. This is
5 ba that Mr. Edwards falled to mitigate his 5 not redressable by virtue of petitisn to

& damages by virtue of his own zeal in seeking & governmant, as ara, and as ware;

? publicity for his rapresentation of Mr. —- ? particularly at the time of thosa tws cases,
B tor his rapresentation of tha allagaed B Hoarr and Pannington, whara thera Were

E victims and the plaintlffs in those cases E issupes of antl-trust wioclations and the

w agalnst Epsteln, and therefore, causae much w tasting of whether or not anti-trust laws

11 af his own damages by exercising that zeal. 11 ware ln fact being violated. And the

1z That may constltute an affirmative 1z governmant's -- abvipus bacause of the

13 dafense as to the damage clalm, bacause just 13 Sharman Rct —- tha gowernmant 1s obviously,
14 like a simple negligence action is 14 bacause of Sherman Reob, interest imn

15 concernad, danages are a nacessary alement, 15 protecting against antl-trast wiolations.

15 similar to the gquestions I had of yeu last 15 So there was that newxus that was claarly

17 wak whan I asked what were Mr. Epstain’s 17 pravalent thera.

18 damages as a result of his filing of the 18 S0 I really don't need further argument
13 initial suit against Rothstain, Edwards and 13 as to tha fifth atfimmacive defensa.

0 - as ralated to factoring of those cases. 0 Tha sixth atfirmative dafense daals

il So; thare's a distinction of importanca il with the limited public figure. Wa haven"t
£E that I can ses hare as it partains to thae £E r@ally talked about that from your

z3 affirmacive defansas that have baan assertad z3 standpoint. Your position as to that inm

=L as it relates to a traditional defamatlon =L

claim parhaps.

light of tha Gertz declsion.

MR. LINE: Yas. Wa balleve that LT
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dafamatory statemants are going to ba tha

basis for liability and for damages so that

35

didn't woluntarily put himself out there and

craate an image and a reputation for himsalf

3 wa're moving ln absoluote litilgatfom 3 and put himself cut there in a public way.

4 privilege from allegations in the complaint, 4 There are easy exanplaes. I rapresent a
5 than tha fact that Mr. Edwards is a guasi 5 high-protile cliant, Mr. Epsteln. After tha
& public figqure that puts himsalf out thera; & hearing; the press came up, I didn't talk to
v that adwaertlses, that speaks about these v tha press. I didn't put myself out thera.

g issupes; that lssues press releases, talked g Cther lawyars will do that. Thay will give
2 to the prass, should come in as an 2 prass relaases.

10 affirmacive defansa in this casa. 10 Mr. Edwards want even bayond that. Ha
11 THE COURT: How do you get around Sartz 11 used thesa cases to promote himself in a way
1z assentially saying precisaely the opposita; 1z that goes bayond simply reprasenting a

13 that a lawyar -- avan whara a lawyar 13 client.

14 raprasents a high-profile client? Hare 14 ME. SCAROLA: Your Homor, @xcusae me.

i thase aren't high-profile clienta. i Thare is no record evidence to support that
16 My common sensé thinking -- although 16 assertion at all. Absolutaly nona.

w r@ally not a part of the decision hare -- is w THE COURT: 1 appreciate that. Thank
18 that putside of South Florida, and had 18 you, Mr. Scarola.

14 Mr. Rothstain not committed the hainous 14 ¥ou may procasd.
20 crimes that he's bean convicted for in 20 MER. LINE: So there is a distinctlon.
21 sarving a sentence somewhars in cha 21 Simply reprasenting a high-profile client
2z naighborhosd of 50 years, Edwards would hava 2z dows not make you a guasi public figure.
23 bean off the radar. There would have been 23 But doing things that put yourself sut
24 no real issues; othar than his connactlon 24 thare, coentacting the press, glwving
25 with Mr. Epstein. 25 interviews, glving speechas, making

3B 40

1 Some may arguae that Me. Epstain is far 1 yourself —-- putting yourself out there as a
z more of a public figure that Mr. Edwards is z spaclalist in this particular area and

1 under tha analysis you hava suggestad. 1 saaking prass and accolades does. That's

4 MER. LINE: Ha may wery well ba, Your 4 tha distinction.

5 Honor. 5 So the fact that I'm representing

& THE COURT: But that's not tha lssue & Mr. Epstain, who may be a more wall-known

? hare. I den't sae how OGertz, with the plain ? tigure, doasn't mean I have done anything to
B meaning of the apinion, and the fact that B assert mysalf into the puklic viaw. That's
E tha attornay Ln Gartz was in factc E tha distinction I would draw, Your Honor.

w rapresenting a high-profila client and thera w THE COURT: Anything else you would

11 was affordad lnnunity -- which wouldn't havae 11 like to spaak to?

1z application here whatscewer -- I dan't see 1z MR. LINE: 7Yas, 1f I can. I just want
13 tha basic fundanantal issua belng answered 13 to touch on a couple points that

14 oF even arguabla. 14 Mr. Burlington nmade and a polnt HMe. Scarola
15 MRE. LINE: If I can take one shobt at 15 made .

18 it, ¥Your Honor. 18 Hera 1s the key to this and these

17 THE COURT: Sure. 17 affirmative defensas. And Your Homor asked
18 ME. LINK: I think tha differance is 18 a great quastion. You asked Mr. Burlington
13 tha fact that you represent a high-profile 13 if any casas -- any of tha malicious

= client doas not make you a guasi public = prosecution cases say that you can take

il tigure. It's tha steps and actions that you il talse statement -- allegedly a falsa

£E take as a result of that. £E statement from a complaint -- and use that
z3 So, tha fact that tha three plaintiffs z3 to demonstrate lack of probable causa of

24 24 damages. And he polnted to the Hancusi

that Mr_ Edwards rapresentad were not

nigh-protfila folks do@s not mean that he

CasE.
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¥Your Honor, we looked at this case last

time that we ware hare. It's a casa that

43

boan definad very carefully. Hera 1ls what

the court sald. The court says that

3 Your Honor polnted ocub, T baellewvae, that 3 continued means this: Ona;, 1f I'm a new

4 talks about the mised guestion of fact of 4 lawyer coming in, I don't have a dafanse Lif
5 law and tha probable causae. Therae's no 5 thare was not probable causa.

& discussion of damages other than punitive & If I come in, dom't do my homawsrk and
v damages in the casa. It sats forth the v I continua with tha proceeding, that's one

g standards that your court told us about and g aspect .

2 racognizad, which 1s, Lf there's no dispute 2 The second aspact is, I may have

10 as to tha facts that wera ralled om in 10 prabable cause whan I start, but if during
11 making tha decizion to bring a lawsult, than 11 the coursa of the lawsult something comes to
1z it's up to you. And I said Your Honor may 1z my attention that makes ma now conclude chat
13 decide encugh or not enough. IT"s your 13 what I thought was true is not trua, I hava
14 call. It's mot tha jury"s declsion. That's 14 to stop, Your Homor. I don't get to keep

i what Mancusl says. i golng. But it has nothing to do with the

16 There is not a case that wae hawve 16 allegations of tha complaint, what I say

w saan -- and we looked at about £3% -- &7 w during my daposition, what you say during

18 cases, Florlda casas, that discussed that 18 tha casae, what tha sther lawyer say during
14 you can use an allagatlion in the caomplaint 14 tha casa.
0 to elther show lack of probable causa, basad 0 And if you loock at evary one of thesa
21 an the truth or falsity, or use it to 21 alaments —-- really important to look at
2z astablish damages. And hare is why. 2z avary one of these elements, except for
23 Mr. Burlington doesn't think that the 23 malice. WUsea of the words the original
24 Supreme Court Case answers the gquastion, but 24 proceeding.
25 I think it does. And here is what I want to 25 Six; the plaintiff suffered damage as a

4z 44

1 tocus tha Court en. It 4s not, Your Honor, 1 rasult of the original proceeding. Rgaln,

z simply tha firstc aelament of the malicious z that's tha filing of the complaint.

1 prosecution elenant that focuses on olvil 1 And you look at Florida's jury

4 judiclal proceeding. This is from the 4 instructions --

5 Supreme Court casa. 5 Mr. Scarola, I don"t have them, but

& Every @lement, 1f you leock; an original & thay are the standard jury instructisns.

? eiril judicial proceeding. It doasn't say ? -- and look at damages, 405.12, Your

B count, allagation, complaint. It talks in B Honor, on mallofous prosescution; you won't

E tha blg picture. Why? Because onca the E saw anything in there about the publication
w lawsult is filed, that's the danage, the w af a false statemant or damage causad by a
11 £iling of the lawsult, not what pou plead in 11 false statament.

1z it. That's protected by tha litigation 1z Contrast that with defamation, which it
13 privilega. 13 spacifically says 1f you find that there was
14 The present defendant was tha lagal 14 a false statement, 1t's a whole different

15 cause of the original procasding. Sacond 15 standard for danagas.

15 alament uses the term original procasding. 15 THE COURT: Agailn, we are going to nead
17 Third elament: Datermination of the original 17 gat to that bridge when we come to 1t. But
18 proceeding. 18 tha malicicus prosecutlion damages state,

13 THE COURT: You think that tha 13 quote, Lf you find for defendant, you will
0 tarminology, "an original criminal or clwil 0 not consider the matter of damages. If you
il Judicial proceeding against the prasant il tind for the plaintiff, you should award tha
£E plaintiff was commanced of continuad,® saams £E plaintiff an amount of monay that tha

z3 to bring in, at least arguably, mara than z3 geaater Wwalght of the evidance shows would
4 4

just the inltlal complaint?

ME. LINE: Tas. But tha continue has

falrly and adequataly conpansate him for

such loss, injury, damage as the greater
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1 walght of the evidance shows was caused by 1 anything you want to say to rebut

2 tha institution -- and than it also 2 Mr. Burlington's argument oF his weltten

3 parenthetically states -- contlnuation of 3 prasentation, feael free to 4o so.

4 tha proceeding complalned of. 4 MR. LINE: As I have handed the court

5 MR. LINE: 3o it depends on tha focus. 5 tha Mancusi case, Your Honor, which does not
& Mr. Scarcla has not sald -- I don't think -- & say anything about statements or allegations
v nha has always said we're tocused on the v in the complalnt or damages other than

g initial tfiling. Thare's not probablae cause g punitivae damages.

2 tor the initial f£iling. That's what he has 2 The Supreme Court tells us that there
10 told us. He has not said thare was probabla 10 is s£i1l a licigatien privilage afforded to
11 cause at the beginning, Your Honor, but down 11 avary litigant. The nmarrow axenptiosn has to
1z tha road Mr. Epstein learned sonaething and 1z do betwean when you make the decision to

13 ha should have stopped than. 13 instituta --

14 S0 basad on axactly what you raad, it 14 Mr. Scarola sald that ha sees them as
i focuses on, wWas caused by the lnstitutlon of i tha sane thing. Thay are very different.

16 it, the filing of it. 16 Cna draws a line whan you f£ile tha lawsuic.
w THE COURT: Continuation 1s ona of tha w And what's on this side of line and befora
18 words that's utilized right there in bold, 18 the lawsuit is filed 1s what is in your mind
14 black primt. 14 whan you make the daclsion. And that 1s net
0 ME. LIME: If he was arguing that it 0 protectad.
21 was continwation to cause damages. He's 21 But what you plead in the complaint,
2z not. He"s not, I don't belisve —- unless 2z and the truth and falslty of those
23 he's changad his mind. 23 allegations 1s absolutely protectaed. And
e THE COURT: 1Is that trua? e that*s what the Supreme Court just told us.
<5 ME. SCAROLA: MNo, Your Honor. It is <5 Thank you; Your Honok.

46 48

1 not true. We contand there was no probablae 1 THE COURT: All right. Thank you,

z cause to iniltlate this procesding, there was z Mr. Link. The Court is prapared to rule. I
1 no probakla cause to continua the 1 am golng to go through L0 one step at a cima
4 proceeding. The inltlation and continuation 4 and procead through the Lifth through the

5 af the proceeding caused damage to Bradlay 5 ninth aftirmative defensas.

& Edwards, both because no probable cause avar & The Court finds, as far as tha Iifth

? axisted. 5o 1t was both initiaced and ? affirmative defensa ls concarned that the

B continuad in the absence of probabla causa. B plaading madge hera has no ralationship

E MR. LINE: Your Honor, that only makes E whatsoewer to the case at bar. This is not
w sanse. If you think what about He. Scarola w a forum of petitioning government foE

11 qust said, if ic's not probable cause when I 11 redress. The Court has stated, and in

1z tile it; and I continue with the lawsult, 1z agreenent with Edwards' pesition, that

13 than thare was navar probakble causa. 13 nalther Panningten nor Hoarr, H-O-E-R-E,

14 EBut the continuation isn't I filed it 14 have any application to this claim anymora
15 and it should have been @liminated that day. 15 than it would have to any generic claim

15 Tha second day after the lawsult it's 15 brought by any plaintlff.

17 already baan continued. 17 This 1s not an amti-trust casa. This
18 THE COURT: I will giwe you two minutcas 18 is not a case wharae the govermmant

13 to wrap up. We had planned om 40 minutes. 13 involvenmant is eithar directly or indirectly
0 Wa are now golng on 55. But aga I want 0 at lssue as it relates to the affirmative

il to give both sidas the opportunicy -—- il dafense ganarally claiming that this is a,

£E ME. LINKE: I appreciate that. £E quate, forum of patitioning governmant for
z3 THE COURT: I hawe raad the matarials z3 radress, and guota. IbE L5 simply

24 24 inapplicabla. Any amendnant along those

and I hawve heard the argumants. 1 don't

want to get into rapeticion. So if there's

grounds will be futila.
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Az far as tha sisxth atfirmative
dafensae, the Court finds that as a matter of
law that tha fSertz case spaaks to this lasua
broadly and specitfically, and does not placa
ME. Edwards im the position of a genaral or
limited purpose public figura. Hanca, any
affirmmative defense that raly upon that
thaory arae, again, complataly, antiraly

inapplicable to the matters that ara

51

analysis, or hawae seen his deposition
transcript -- but the Court will cartainly
ba amenable to notlons that may Llimlt that
tastimony so that wa do not blur the fine
line betwaean what may be construed as
dafamation and maliclous prosecucion.

But cartainly the Court understands --
and was undar tha impression even bafore

raading tha brief by Mr. Burlingtom -- that

10 addressed in this casa. 10 tha claims heres wara ona of damagas as 1t

11 Tha saventh affirmative defense falls 11 ralates to this -- allegedly falsa

12 because of the same reason. Additionally, 12 statements or statements that linked Edwards
13 tha suggestion that in accordance with tha 13 and Rothstain together, which if

14 First and Fourteanth amendmants of the 14 attributabla to Me. Epstein which arae

15 United States Constitution and Article 1, 15 brought bafore tha jury, thay could

16 Saction 4 of the Florida Constitution, 16 constlitute damagas.

w Edwards may not recover prasumed or punitiva w S0 agaln, thara's no applicability to
18 damages without elear and convincing 18 dafamation. IL"s generic, general manner in
14 avidenca that Epstain knew of the falsity of 14 which the #afensa is phrasad would nat pass
0 the claims that hae made agalnst Edwards wera 0 lagal nuster as wall, and any attempt to
21 in recklaess disragard of tha falsity of 21 amend would be futile in this Court's wiew
2z thase claims would reconstitute argqument and 2z bacause of the distinction legally betwean
23 a denlal, as opposed to a confession and 23 defamation and naliclous prosecution.
24 aveldance as requized by Flerlda law so as 24 As far as tha nlnth affimmative defanse
25 to constitute a valld affirmative defensa. 25 is concarnad; again, in agresment with tha

50 52

1 Again, it primarily ralies on Gartz, 1 positlon taken by Edwards, I find that the

z which as I found earllier; is conteary z bullt-in ramedies that are already

A directly to the pasitlon espoused by A astablishad in Flozida law will provide any
4 Mr, Epstein. And the Gertz decision, as wWae 4 safeguards that are sought by Mr. Epsteln as
5 all knoW; 15 a United Statas Suprama Court 5 it relates to the punitive damages. And

& decision found at 418 DS 323, 1974, & marely a recitation of the law doas not

? The aelghth atfirmative defanse ? constitute confessian or awveldanca as far as
B spaclfically addrasses defanses to a B tha Court is concarned.

E defamation clain. It statas, guota, E It would be similar to saying words to
w Edwards" claims are nothing more than w tha effect that the rules of evidencae shall
11 defamation clains which are barred by 11 apply to this case. That is, that there"s
1z datenses applicabla to detamatlon claims as 1z an application of the Fifth and Fourtesnth
13 sat forth in the defenses above. 13 amendnents of the United States Constitution
14 A plaintlff may mot avold defenses that 14 and Articla 1, 3action 9 of the Florida

15 apply to dafamation actions by 15 constbitution guaranteeling dus procass.

15 characterizing tham as torts which are nob 15 In any case whare punitive damages ara
17 subject to those restrictions, as the court 17 brought, those built-in dus process law --
18 pelinted out im agreeing with the position 18 whather dacisional or statutory,

13 taken by Edwards, that is, that cthat is not 13 constitutisnal or stherwisa -- ara all built
0 a defanation claim. This will not ba tried 0 in to the already axlsting Florida law. And
il as @ defamation claim. And any issuas as to il tha ninth affirmative defansa ls

£ the vtilization of Mr. Edward's nams in £ superfluous, and it would b no reason to

z3 print linking to Mr. Rothstainm and z3 allow amandment. It's simply a statement of
=L =L tha law and not a confession of aveldanca.

prasumably -- again, I baven't read in

datall tha proposed expert's report or

So tha Court finds, thereafter, Chat
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aach of tha affirmative defenses would

constituta the improper affirmative defensas

55

oounsal.

And while cha package ltself is thick,

3 would not be subject to amandment bacavse of 3 it's only thick bacause wae have provided

4 tutility —- the Court has addressaed sach of 4 Your Honor with the backup informatisn.

5 thase affirmative dafenses in requisite 5 In this motion, thera are spacific

& detall finding that they are elther in & quastlons and answers, so that Your Honor

v apposita, that thay are contrary ta v can very Jquickly take a look at tha

g astablish law and thus would be futlle to g quastions that wa propose to addrass and tha
2 try to amand, particuolarly where I 2 assertions of the Fifth Amandment in

10 raferancad the Gartz decision as wall as tha 10 rasponsa to those guestions.

11 antl-trust cases that were found to be 11 M3. ROCEEMBACH: Your Honor, may I

1z completaely and entirely in opposita to tha 1z raspond?

13 claims mada hera. 13 THE COURT: Sura.

14 This 1s not a defamation casa. It will 14 M3. ROCEKENBARCH: As I indicate to

15 not be treated as such. It has baan 15 Me. Scarola this morning, ha flled those

16 rapresentad in opan court by Edwards' 16 yasterday afterngson. And I am happy to

w counsel that any issues regarding the link w raview tham and go over tham and present

18 batween Rothstein and Eduards are golng to 18 argument to the Court perhaps this afternoon
14 ba used solaly for damages purposas.  And 14 ar Thursday when wa have the continuation of
0 tha Court has not been asked at this 0 this hearing.
21 juncture to limit any such testimony, but is 21 But having recelved them yaestarday
2z amendable to taking up any motlons in that 2z afternoon and not prepared to take them up
23 ragard and will treat those at such time. 23 eight now, I would suggest that parhaps the
24 Again, the ninth affirmative dafensae is 24 batter place to pick back up on tha pending
25 simply a recitation of law that is already 25 motions is precisely where we left off on
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1 bullt in and well-known and even conceded by 1 Howember 2%th, which was Exhiblt 9 on

z tha partias 1s not a confassion of z Mr. Edward's Exhibit lisc.

1 aveldance, thus making each futilae in terns 1 THE COURT: I am cartainly mors

4 af attempting to amend. 4 prapared as well to go theough that. I

5 I would ask for an order contirming the 5 would like to get a chance to read it.

& Court’'s ruling, please, from the Edwards & Az you kmow, I do tha bast can to ey
? side. ? to read evarything that comas in and

B Anybody needs a broak? B tamiliariza myself with tha contaxt. So I'm
E MR. SCRROLA: We are ready to procead, E golng to sustain Ms. Rockenbach®s

w Your Honor, 1f tha Court is ready. w suggestion and objectlion to golng forward

11 ¥Your Honor; we had started off last 11 with this particular issue at this time.

1z waak dealing with 1lssues with respact to tha 1z Let's go back to the avidentiary

13 Fifth Amendment. Your Honor had asked us 13 isspes. I am also prepared to discuss, as
14 to -- of W@ had actually volunteeraed to 14 wall -- and I don't know whether it's still
15 spaclfically ldentify the limlited quastions 15 an the tabla -- I presume it is -- it's the
15 that wa would wish to place befora the jury. 15 automatic stay issua.

17 Wa voluntaered that we would identify tha 17 So if there's any reassn that

18 limited gquastions that we wanted place 18 ME. Burlington naeds to ba here —- bacausae I
13 bafore tha jury? 13 balieve thare's baan some Eaguest that ona
0 In light of Your Honor's statemant that 0 of the attorneys -- I prasuma to ba

il wa should be focusing only on tha civil il ME. Burlingtom -- had to leave, which is why
£E claims against the three plaimtifes £E thay wanted to speak about this affirmativa
z3 rapresantad by Hr. Edwards, we hava done z3 dafensa issue and the denial of Epstain’s

4 4

that. And I want to present the Court with

packets that we have presanted to opposing

ragquest to amend hils anskar.

MR. SCAROLA: Mr. Burlington, Your
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Honor, doas not nead to ba hare for the

autematic stay fssus. HWe wanted, for

55

speak to actually disallowing Daubart

motlons, for examples, from belng heard

3 purposes of conserving his time;, to be abla 3 during tha trlial for the wary purposa that I
4 to addrass the one matter that he would be 4 just cited. And that is; that thase folks

5 argulng today, and we hawve done chat. 5 ara coming in as volunteers, oftaen

& He may or may not be able to stay any & raluctantly, taking slgnificant amount of

v longer; but he 45 not required to ba here v time away from thalr businasses; jobs,

g tor the other nattaess. g tamilies to be here with us, should not have
2 With regard to golng through the 2 thalyr time wasted 1f we can get dong on the
10 axhibic list, I had proposad to opposing 10 trant end what may not need to be done

11 counsel, and I think I managed -- I think I 11 during trial.

1z raferencad this with the Court also during 1z So I'm confortable with going through
13 tha hearing that I am prepared to agree that 13 tha exhibits, bacause there may be some

14 I will not referance any of those spaclfic 14 apparent -- at least from my wvantage

i axhiblts that the defense identifies as a i polnt -- reasons why some exhibicts should or
16 problen in opening statemant. And I 16 should not be admitted or not adnitted.

w won't -- I won't reference them with a w And as I pointed out -- and you are

18 witness unless and unbll Your Honor has mada 18 correct Mr-Scarola in your global

14 a determination that Lt is appropriate for 14 abservation, that because tha lad, more
20 us to do so. 20 racently than in the past, has, as I earliar
21 To ge through avery listed exhibit and 21 indicated on Howaember 239th, that the
2z abtaln from ¥our Honor a ruling chat 2z appellate courts recognize what thay term
23 abricusly 15 not golng to do any marae than 23 tha fluid nature of motions inm limina, which
24 what I am prepared to concada to do 24 is essentially what we're dealling with herae
25 voluntarily, respactfully dessn't make any 25 whan we talk about exhibits.
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1 sanse to ma. I don't know why sWe are going 1 The Court will have the oppaortunity --
z through this procass, becauss the most Your z and should have the opportunity that 1if a

1 Honor could do would be to say, I will give 1 contestad axhibit comes to frultion during

4 a prelininary indicatlon. At such time as 4 tha trial to be abla to either augmant lts

5 tha evidence ls offered; wa will make a 5 dacision; change its mind; or confierm the

& datermination as to whethaer a predicate & decision made pratrial.

? axist to admit 4t or not. 5o I'm o willing to ? But I disagraa that it iz a waste of

B do that. B time becauss a lot of the arguments can be

E I think we arae absolutely wasting our E made noW. I can digest those argumants. I
w time to go through the large nunbar of w won't forget, and I won't forget the contaxt
11 axhiblts that you've ldentified for purposas 11 af what those arguments are in relation to
1z af getting te exactly the polnt whare I an 1z axhibles. Seo I would like to procasd, as

13 willing to move voluntarily. 13 recommendad by Epstein’s counsel, to go

14 THE COURT: Wall, couple things, and 14 through what we can go through.

15 that is this. MWe are always mindful -- and 15 Wa will do it in a little mara of an

15 1 am speaking about now trial judges -- but 15 aupedicious fashion, and that is, if I find
17 attornays as waell -- I Know amy good 17 thare's something that really does need

1B attorney, such as all who are sitting in 1B absolutaly, without guestion, contaxt for ma
13 this room, are cartainly wall awara of 13 to make that decision, than I will indicata
0 ansuring that thae jury's time ls spant Lin an 0 to you that rather gulckly in that regard so
il afficient manmer. That"s why the il wa don't waste too much Cima.

£E orarwhalming fedaral case law -- bacause £E Eut I think wa can go through those

z3 Daubart Wwa don't know Lf it's going to z3 with soma comfort te knod at least what tha
4 4

ramaln law here in Florida -- but that's why

tha overwhalming cases on the Daukbart issua

Court iz thinking from that standpoint,

parhaps ruling at this point, with the
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caveat that consistent with motlons in

limire and the racogrition by tha appellata

63

Thanks .

MS. ROCHEMEACH: You do. Okay.

3 courts —-- much to my delight -- cthat thera X our objections were filed November 15.

L] ara often situations whera situvations will 4 That®s cbviously a separate document .

5 change and context is introduced to cause el THE COURT: That I will take.

L tha Court to, perhaps, wary its daclsion in & ME. LINK: Your Honor, they are listed

v some regard. But that is afforded te me T in the motion starting on page three.

L] once trial is undacway. b THE COURT: I thought those were just

k] ME. LINE: Your Honor, befora wa start, ) exemplars.

10 can I taka you up on your thres-minute braak 12 ME. LINX: In the omnibus motion in

11 apportunity, pleasa. 11 limine, it actually lists, I think, ewvery

1z THE COURT: Sure. Hot a problam. Taka 12 single one of the exhibits. They are

13 a few ninutes. Coma on back about fiwve 1% identified in here. So they are in two

14 minutes, pleasa. 14 places.

i |A racess was had 11:1¢ -. - 1l:i4 -.] 15 THE COURT: Fage three of the revised

16 MR. SCAROLA: May I make a procedural 16 omnibus moticn in limine?

7 inguiry; Your Honoe? 11 MS5. ROCHEMEACH: Your Honor, it*s the

18 THE COURT: Yas. 18 criginal omnibus --

19 MR. SCRROLA: I assums that we are 1= THE COURT: Is that part of the -—-

0 starting on page 23 of Jaffray Epstain’s 2l MR. SCAROLA: If we are working with

21 ravrised omnibus motion in limine. Is that 2L the witness list -- I mean with the exhibit

a2 coEract? a2 list, we will just work with the exhibit

23 THE COURT: That's what I am 2% list.

E understanding. 24 THE COURT: Let's do that.

25 Mz, Rockenbach? 25 ME. LINX: That works for us, Your
6z o4

1 ME. SCAROLA: That's whare wa laft off. 1 Honor.

z M3. ROCEEHBACH! ¥Yezs. The axhiblt z THE COURT: Thanks.

1 sactlon; which should be latter B. 1 MR. SCAROLA: So I assume We are going

4 MR. SCAROLA: Waell, the spacific 4 to take thase one at a ctima?

5 axhiblts that you are objecting to are 5 THE COURT: Yaah.

& igentified in this motlon, correct? & M3. ROCKEEMBRCH!: Your Henor, the next

? M3. ROCEEHBACH! Actually, Wa ? ana that Wa Wera on Was humber nina,

B stopped -- we left off as My, Edwards’® B Mr. Epstain's flight logs -- Lf I may

E axhiblt list and we are on number nine. E approach, I would like to glve Your Honor

w The revised omnibus motion &n limina; w what was provided to my office from

11 idgantified exanplaes of the sbjections that 11 Mr. Scarcla. And it 1s a sampling, because

1z wa had. And we have listed and filad our 1z I think thare were over 200 pages for this

13 objections to the exhibit list. 13 particular axhibit.

14 THE COURT: Whare is the list of 14 We've sbjected basis of relevance, of

15 axhibles? 15 80.403, dudiclial wvalue. And thesa are

15 ME. SCAROLA: If you have an axtra 15 tlight logs of my client's planes. Thay

17 copy, I need one also, please. I gave mine 17 have no eelevance to what is being triled in

18 to Sonja at the and of tha last hearing. 18 this casa, which is malicious prosacution.

13 And I was assuning we wera golng to be 13 Mr. Edwards tastified that ha knew that

0 basing this discussion on tha motion. 0 nis clients were not on my client's plana,

il M3. ROCKENBRCH: Your Honor; may I il 50 the flight logs are complately

£E approach? I hawa a copy for Mr. Scarola. £E irrelevant.

z3 It is Hr. Epstaein's amendad axhibit list z3 THE COURT: 0Okay, Hr. Scarola.

4 4 ME. SCAROLA: Yes. Your Honor, one of

that we warae reviaewlng.

THE COURT: I actually have it.

tha alleged bases for Jeffray Epstain hawing
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concluded that Bradley Edwards was a Knowing

participant im tha Rothstain Ponzi schema is

&7

knowing participant im the Fonzi scheme.

That's what he allages. In fact,

3 that the scope of the discovery that Bradlay 3 portlons of the deposition of Bradlay

4 Edwards was seeking once he becana a menmber 4 Edwards hawve already been identifiad by the
5 af the Rothstein, Rosenfeldt, Adlar firm 5 dafense as their intending to lntroduce this
& axpanded to include matters that ha was not & in evidenca before the jury.

v pravicusly fecusing on and which had no v I have sone of those axcerpts, 1f you

g r@asonable basis to lead to the discovery of g Your Honor needs to take a look at them.

2 adgmissible evidenca. 2 Thay are offing that evidence with regard to
10 So ha allagad that tha abusiva 10 thase mattars as part of thalr support faor
11 discovery that Bradley Edwards engaged in 11 tha lack of Eradley Edwards' probable causa
1z gave him reason to bellewe that hae was only 1z to conduct this discovery, the assartion

13 doing thess things because he was knowlngly 13 that this was an abuse of discovery process.
14 supporting the Fonzl schama. 14 How, that's what they alleged in thair
i So Bradley Edwards obwvicusly has an i complaint. Those speclfic allegations ara
16 apportunity to explaln what he did and why 16 included in the complalnt. Those are falsae
w ha did Lt. Yes; I was seaeking discovery w allegations.

18 with regard to tha alrplama flight lags and 18 THE COURT: Show me those allagations
14 wha was on the airplane. And the raason Why 14 that you are suggesting?
0 I did that was, bacause evan though my own 0 ME. BCAROLA: From tha complaint, ¥Your
21 clients ware not transported on tha plane, I 21 Honor, of from the depositisn testimony?
2z know that other young women were transported 2z THE COURT: Either way, or both.
23 an the plane for purposes of prostitution 23 MR. SCRROLA: Let me do both, then.
e and sexual abuse. And I can prowvae that e THE COURT: Thanks.
<5 through tha flight logs that list tha othar <5 ME. SCAROLA: It"s a little kit

G e 68

1 gocupants on the alrplane, including 1 difficult for Your Honor to see on these

z children who were belng transportad by z coples what the defanse has designated, but
t Jaffrey Epsteln. t on page 153 it starts at line tWo and

4 Fart of what makes this ls a viable 4 contlnues through -- Lt looks like the

5 tederal claim is the lntrastate and 5 bottom of that page. And then on 276, 277,
& international transportation of children for & 278 and 27%, 1t"s most of all of those

? purposes of prostitution. ? pages.

B The tederal law, specifically faderal B Then in the complaint, the allagation

E rule 41.5 —- excuse me 415.5(g) -- and I E in paragraph 2% -- and I will pausa, 1if Your
w raferencad this in sarlier argument to the w Honor would like me to do that, whila you

11 Court -- axpressly allows the introductlion 11 ara reading that.

1z inte evidance in any case involving a sexual 1z THE COURT: If you will Cake a moment
13 affense agalnst a child; the commission of 13 plaase. Thanks.

14 any obher sexual offense agalmst a child. 14 I don't see much as far as what 1s set
15 Sao, I was saaking evidence to prove a 15 torth in the lattar pages of the daposition
15 pattern of abuse of childran incliuding thair 15 af Mr. Edwards that ewen mentions plane aor
17 transportation for purposaes of prostitution. 17 it's conmaction with the alleged undaraged
18 And I was doing that through flight logs 18 individuals om that plana.

13 that identified thase childram, flight logs 13 Lat ma look at the complaint.

0 that ldentified othar witnesses,; taking tha 0 Faragraph?

£l daposicions of pilots. And so all of this £l MR. SCAROLA: Thirty-thres; 314, 3%, 36.
£E is information than rebuts the assartion by £E THE COURT: Okay. This 1s directed to
z3 Jaffrey Epsteln that thisz was an abusive z3 primarily to Mr. Rothstein. IE says "and

24 discovery effort that supported my 24 others.® But it says, gquote -- paragraph

25 conclusion that Bradley Edwards was a 25 14 -- Upon information and balief, Rothstain

FPalm Beach Reporting Service,

EFTA00801612




6o

and others claimed thelr investigators

discoverad that thare wara high-prafile

71

the cases and thus by using the depositions

to sell tha cases -- or a part of tham -- ta

3 individuals onboard Epstein's private jet 3 third parties, end guota.

4 whare sexual assaults took place and showed 4 42(k}. Told investigaters, as reportad
5 03 -- and possibly sthers -- coplas of a 5 in an Assoclated Press article, that

& flight log purportedly contalning names of & calebritias and other famous peopla had

v calebritias, dignitarles and lnternational v tlown on Epstein’'s plane whan assaults took
g tigures. g place. Tharefora, @ven thouwgh nona of RRA'S
2 REemind who is D37 2 clients claim they flew on Epstein’s planes,
10 M3. ROCEENBACH!: Ona of investing 10 tha licigation taeam sought pilot amd flight
11 companiaes that was belng defravded by 11 logs. MWhy? Again, to prime the imvestment
1z Rothstain. 1z pump, enquote, With new money without any

13 THE COURT: OCkay. I have read thosa 13 ralevancea to the axisting claims made by RRA
14 other onas. Are thare any other --— 14 tha clients, end quota.

15 MER. SCAROLA: Faragraph 25; Your Honor, 15 MR. SCARDOLA: Our position, obviously,
16 than specifically referencaes the litigation 16 is ¥Your Honor, that having made those

w t@am. As you recall, the litlgation tean is w spaclfic allegations in tha complaint,

18 dafined as including Bradley Eduards. 18 spacifically allagations that know assaults
14 THE COURT: Thirty-fiwve. For instanca, 14 took place on tha plane, M. Epstain knew
0 the litfigatlion team relentlessly and 0 that that was untrue. He knaw that chilildran
21 knowingly pursued flight data and passenger 21 ware being assaulted on tha plane, ha knew
2z manifests regarding flights Epstein took 2z that thare very high-profile individuals who
23 with famous individuals knowing full well 23 for wera prasent on plane. And Bradley
24 that no underaged women Wete cnboard and no 24 Edwards had a reasonable basls to conduct
25 illielt actiwvities took place. Rothsteln 25 this discovery pursuant to applicable

T0 T2

1 and the litigation team alss lnappropriataely 1 Flarida law and applicable federal law as

z attemptad to take the depesitions of these z wall as; bacause it was reasocnably

1 calebritias in a calculated affort to 1 calculated to lead to the discovery of

4 bolster the marketing scam that was taking 4 admissibla avidenca.

5 place. End guota. 5 So the flight logs are clearly relevant
& Thera's a 40 semething that was & and material for that purpose, as is all of
? mantionad? ? tha evidence with regard to what Me. Epstain
B ME. SCRROLA: I don't know 4f Your B knaw was oocurring on thosa alrplamas.  And
E Honor took a look at 26, but that's a E that directly contradicts what is included
w spaclfic raference to Mr. Edwards and his w in this complaint as a basis for his beliaf
11 conduct of the discovery, and then 42 (k). 11 that Bradlay Edwards was fabricating these
1z THE COURT: Thirty-six. One af 1z clalms.

13 plaintifEs' counsael, Edwards, deposad thraa 13 THE COURT: Thanks; Me. Scarola.

14 of Epstein's pilets, and sought the 14 M3. ROCKEMBRCH!: Your Henor, may I usa
15 dapositcion of a fourth pilat. Tha pllots 15 tha Elma for a ninute?

15 ware deposed by Edwards for ower 12 hours, 15 THE COURT: Sura.

17 and Edwards never asked one guestion 17 M3. ROCEENBACH: I raally appreciatad
18 ralating to or about E.W., -. and Jane Doa 18 Me. Link's presentation this morning basaed
13 as it related to transportation on flights 13 on the law, becausa after tha Howvambar Z3th
0 af RERA cliants on any of Epsteln”s planes. 0 naaring, I went back and I spent a good part
il But Edwards asked many inflammatory and il of the weakend looking at malicious

ie lagading irrelevant guestions about the ie prosecution cases, because I thought I must
z3 pilots® theughts and baliafs, which could z3 have mizsad somathing. I must hava missad
4 4 something, because all I hear Mr. Scarola in

anly hawva been askaed for the purposas of

pumping -- that word is used in guotas --

court saying he"s golng to prove that the
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allegations in tha original proceading that

my client filed are falsa. And I naver Knaw

75

Mr. Ecarola wants to £ry other casas. This

is nmot a saxval abuse casa. It &5 not a

3 that to ba a maliclous prosecution actlon. 3 foderal ecourt action a Crime Wictims' Rights
4 But my research ylelded what Mr. Link 4 action. It's not even a defamatlion case,

5 indicated this morning, which is tha 5 which ¥our Honor claarly stated this morning
& Debrincat case 45 the blueprint for this & whan denying the affirmative defansa 1s

v trial. Tha Debrincat case actually has the v ralated to defanation.

g most guiding principle in it for this court, g So te allow £light logs into this

2 which &5 golng to, I think superimpose the 2 malicious prosecutisn case 1s complately

i antire axhibit list of Mr. Scarola as it i irrelevant to the issue of whethar the facts
11 ralates to a lot of these aexhibics that go 11 that my client raelied on whan he filed tha
1z to one of the othar lawsuits, whethar it°s 1z ariginal proceeding were in existence at tha
13 Me. Eduards's lawsults on bBehalf of the 13 time that ha filaed it. Tha facts are that
14 three woman who sued Mr. Epsteln and was 14 thare was a clivil action forfeltura

i sattled in 2010 -- that casa ls over -- or i proceeding against Rothstein flled with tha
16 tha exhibits go to one of the other 16 U.5. Attornay's Office, that the Rothstein's
w lawsults. w tirm was dissolwing, that Mr., Edweards held
18 The statement in Debrincat that's so 18 nimself out as a partner im that firm, that
14 important is that Your Honor, Mr. Scarola 14 Mr. Edwards had tha threa lawsuits -- which
20 and I, partles and wltnessas, should be 20 ha even concedes in his most recent
21 absolutaly excepted from liabllicy to an 21 deposition -- werae used by Mr. Rothsteln to
2z action for defanatory words published in tha 2z tabricate -- and that's tha word that
23 course of judicial proceedings. 23 Mr. Edwards testified to undar oath -- to
24 So whan Mr. Scarola pulls out my 24 tabricate -- and cEeate a fantasy -- that
25 complaint, my client’'s original proceeding 25 Was another word Me. Edwards used.

T4 T6

1 and wants to parse through independant 1 Those facts, did they exlst? It sounds
z allegations or paragraphs and say, I'm going z like we"ra in ageeement. Those facts

1 to prowe that that statemant 1s falsa and 1 axlsted.

4 you should never plad lt. That's not what 4 The razorback lawsuit brought by

5 tha malicicus prosacutlion law says. That's 5 Mr. BLLL Scherer down in Fort Laudardale who
& not what wae are haere to do. & was guoted in a newspaper artlicle my client
? Wa hare for ¥Your Honor to decids as a ? read and ralied that said Mr., Rothstaln was
B threshold matter whather the facts that nmy B tricking investors. He usad Epstain's casas
E client reascnably raelled on existed at the E as a showplece and balt. Which Epstain

w time he commenced the original procesding. w cases? Tha one that Edwards had.

11 And; in fact, that"s the Liabas case 11 So the flight logs are irrelavant.

1z that Your Honor discussed with us bBack on 1z Thay are far astray from what we are here to
13 Wowember 2%th, whare therae's a nixad 13 try. And they are an atbempt to opan up

14 quastion of fact of law Your Honor has to do 14 some othar lawsuit, sexual --

15 that thraeshold detasmination of 4f there"s 15 Ey tha way, tha threa clients of

15 any guastien or dispute of those facts that 15 Mr. Edwards, Mr. Edwards concedes warae

17 my client relied on were not in existenca. 17 not -- you never haard Mr. Scarola dany

1B If the facts existed, then you have to 1B that -- bacause Mr. Edwards concedad, thay
13 datermina, as tha Court, whather my client 13 ara not on my client's planas.

0 nad sufficlent probable causa. 0 So this, like mamy of the othar

£l So what are the facts that my clientc £l axhiblts; Your Honor must ba precluded,

£E ralied on? They are not thae flight logs. £E bgcause thay ara wholly irrelevant. And if
z3 Ha's not ralylng on thosa f£light lags. z3 thare Wwas any ramote probative walua, thay
4 4

That"s a complete =ed herring for the Court.

I szaa why it's a focus,; though, becausa

arg prajudliclial to talk about flight logs

and celebrities who may have been on my
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client"s planes.

THE COURT: I thimk that the ilssus

T8

comes up an it"s introducad or attempted to

ba introduced cutside the prasencae of tha

itself, meaning the tangentlal allagatlons Juey.

4 that were made that mentionsd flight logs or 4 To the, what I perceive to be three

5 mantioned the good falth discovery aspects 5 quastlons, the twoe former quastions, the

& af Mr. Edwards® plight relatimg to his thraa & answer Would ba yas.

v clients has some Ealevancy. v MR. SCAROLA: WLLlL tha Court take

g Howavar, tha flight logs themsalwves g judiclial motice of Florida Statutae 50.404

2 would ba subject to -- and the Court is 2 (2), which is commonly retarred to as the

1n sustalning at this junctura the ralavancy 1n Willianms Rule, and federal rule 41%5ig],

11 abjection, and alsc a 403 objection. And 11 which expraessly parmits the introduction of
1z that is, that while mentioning tha fact chat 1z avidence with ragard to other sexual

13 ME. Edwards im good falth -- whatavar thae 13 assaults againmst children, so that the jury
14 case may have bean -- sought thesae flight 14 is away of the fact that Mr. Edwards, not

i logs as part of his discovery procass i anly had a good falth basis to conduct this
16 representing the three young wonen, at thea 16 discovery, but quite arguakly would have

w same time the Court has expressly indicaced w bawn grossly negligent to have failed to

18 its significant reservations. and in fact, 18 pursue At?

14 it's condamnation of trying alther those 14 THE COURT: Tha only thing I would szay
20 cases in this courtroom -- as far as the 20 to that, Mr. Ecaracla, 1z I don't want to mix
21 maliclous prosecutisn case is concarned —- 21 apples and oranges. And that is, I don'tc
2z ar more importantly that we are going to 2z want to place the Court®s incrininatsr on
23 potentially constructively try othar elther 23 getting too far atiald and turning this into
24 underaged or over the age of consent —- 24 a case about allaeged sexual axploitation,
25 albelt potantlial saxuval assault claims -- in 25 particularly of others outside of

TE 8O

1 this farum. 1 Mr. Edwards' reprasantation. That would

z S0 again, while it may become ralevant z sarve only to inflame the jury, and, again,
1 as to why Mr. Edwards went about his 1 would cause the playing fiald to bacome

4 business in seeking out those [light logs in 4 unleveled, because the detanse to the

5 a matter of good falth discevery, tha flight 5 malicious prosecution claim, L.e.; Epstein

& logs themsalves, in this Court's raspectful & and his attorneys, would have to ba fighting
? viaw based upon its ruling, are Lrralevant. ? claims that they may not ewvan know about

B And Lf chara's any probative walue at all, B much, much less tha ones that thay 4o,

E thay would be nataerially cutwelghed by the E S0 agailn, I want to caenter on those

w prajudice of 403. w three claims that were brought by

11 MR. SCRROLA: May I ralse a quastion; 11 Mr. Edwards on bahalf of his clients, and

1z Your Honoe? 1z canter on those aspects that would ba

13 THE COURT: Brlefly. 13 r@levant to the maliclous prosecution claim
14 ME. SCAROLA: Thank you. 14 and the allaged ginnimg up of those clalnms,
15 Do I understand the Court's ruling to 15 tha allaged attempt to align hinsal? with

15 ba that Mr. Edwards ls going to be able ko 15 Rothstein, the alleged attampt to factor

17 aMplain why he was sesking the discovery ha 17 thase casas, potantially Mr. Edwards'

18 was seeking, why ha was seaking ctha flight 18 conduct as it related to those factoring

13 logs, tha fact that he did obtain flight 13 matters.

0 logs that confirmed lndependant Sntormation 0 MR. SCARDLA: I am -- I am sorey. I

il about children baing transported on the il didn*t mean to intarruopt.

£E airplana. £E THE COURT: What I'm trylng to say is
z3 THE COURT: The lattar is tha one that z3 things likae flight logs, thae dangar of

24 24 unfalr prajudice. And also, in -- to answar

will hawa to be discussed further, agaln, as

I pointed cut earlier, when the contaxt

your guestion regarding the cases that talk
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about tha prior similar acts or parhaps evan

subsequant similar acks, these cases are

83

commentary as to Me. Epstain, nor,

abriously, as to tha thrae plalntiffs at

E from the forum of which the actual criminal E issue.

4 claim, or perhaps @ven a civil claim that 4 And as conceded by Epstaeln in his

5 stams from the alleged assault, is balng 5 papers; once Mr. Mr. Link and Ms. Rockenbach
& haard. & bacame invelved to the matter, and that is

v Again, what I'm £rying to emphasize is v thare's no conceivable way that those lssuas
g that I do not want to introduce cangential g can be Lfgnored; baecause of the nature of

2 matters imto this case which would alther 2 Mr. Epstein's announced defense as wall as
10 directly or indiractly, whather purposefully 10 nis deposition tastimony to the axtant that
11 ar not, inflame this jury. 11 ha testified. And that is, that these threa
1z So that is the roling of the Court. 1z cases wara a part of some type of an

13 I want to nove forward now on the next 13 alaborate schena by Rothstein and others,

14 issue that's being cbjectaed to, that is what 14 including the litigation team -- which is

i is generically listed as Jaffrey Epsteln®s i dafined as including Edwards -- to somehou
16 phone racords. 16 inflate; gin up, overexaggerate,; whatever

w M3. ROCEENBARCH: May I approach,; Your w tha casa may be, the walue of those cases to
18 Honpr. And I can swap with the court 18 thase investors, whatever damage was caused
14 Exhibics 10 and 9, the phong records that 14 to Epstain as a rasult tharasf.
0 ware produced to my office by Mr. Scarola. 0 Eo that's the clear unadulterated
21 ¥our Henor; the objectieon is idantical 21 ruling of the Court as to that issua.
2z to the last, and that they are not relevant. 2z MR. SCRROLA: And I undarstand that,
23 My client's phonae records, 1f thera was any 23 sir. My question to you is, Lf chare 1s a
24 ramote ralavance as to whoe my cliant may 24 spaclfic allegation in tha complaint —-
25 have called on any given day, I don't think 25 THE COURT: That was bBrought by

B2 84

1 that's going to ba -- I think ic"s 1 ME. Epstain.

z prajudicial. I think thera's a danger of z MR. SCRROLA: -- that was brought by

1 prajudicing this juey. 1 Mr. Epstein against Mr. Edwards; does ¥Your

4 I am net gquite sure what relavance 4 Honor's ruling contemplate that wa get to

5 Mr. Scarcla thinks that phone records hawve 5 prove that allegation is false? Without

& to the malliclous prosecution action, unless & gatting into what axhibit we are golng to

? thay think we nay hear that there is golng ? usa bo peows lts false, Lis thera any lssus

B to be some attenpt to prova the falsity of B about the fact that Lf he alleged it in the
E some lndividual allegation in te original E complaint and it's false, wWe get to prove

w proceeding, which 1s not what we should be w it's falsa?

11 doing here in this actlon. 11 THE COURT: Thare's no issue as far as
1z THE COURT: Thank you. 1z I am concaEned.

13 ME. SCAROLA: I am -- I contimua to ba 13 ME. SCAROLA: Thank you, sir. I think
14 axtremely puzzled by that statement, that wa 14 that helps a great deal, bacause I have bean
15 ara not hare to prove the falsity of clains 15 nearing something antirely difforant,

15 in the original complainc. 15 rapeatedly from the other side. I didn'c

17 I would like some guidance from the 17 understand how thay can possibly ba making
18 Court. 18 that argumant that we weran't permitted to
13 THE COURT: Ho need to puzzlaed. I 13 prove tha falsity of every false allagation
0 think I"vae already made nysalf abundantly 0 in the complalnt.

il claar. And that is; that the relationship il THE COURT: My imtent is to hold

£E batween thae legitimacy of the three claims: £E ME. Epstain accountable -- as I try to do

z3 -... E.W. and Jana Doe, ara going to bae z3 aach and awary day, no mattar whathar it

4 4

parmittad in a manner that baflits thae

dignity of the courtroom, without pajoracivae

litigant or attornay -- and that is, what

thay write they are golng to have to stand
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bahind. And I have got no issues in that

raspect at all.

87

Somaona could be conjuring up any

thought process that thay may hawva to

3 ME. SCAROLA: Thank you, sir. That"s 3 possibly bring a clalm.  But lb"s mot uwuntcll
4 vary helpful. I appreciata that 4 that black and white documant is sarved on

5 clarification. 5 someone and a filing fee is pald, and the

& THE COURT: How, again; the mare fact & litigation compences -- and as contamplated
v that Mr. Epstein mantlons £light lags Ln his v by the jury instructions and by tha law —-

g complaint does not lpso facto make the g continuad by the dafendant in a mallcious

2 antire flight log disclosure relevant to tha 2 prosecution claim, the original plaintiff,;

10 qury*s consideration of tha claims. 10 to maka this at all real.

11 So I want to temper my broad statemant 11 ME. LIME: I thimk I can answar that

1z by that aexample as it may constituta 1z quastion very easily, and here is why -- and
13 axamples in other matters that he's claimad. 13 you raise a really good point.

14 But ganerally, globally, yes. Tha 14 ¥ou, Mr. Scarcla absclutely gets to

i accountability issua 1s still resonating i tast this. So here ls whan is Epstein’s

16 with tha Court; and will always rascnate for 16 complaint is fila, Decemhar Yth; 200%. I am
w as long as I am doing this. w suggesting to you that Lf you read the

18 MFR. SCRROLA: Thank you, sir. I do 18 Supreme Court case that just came out, it

14 appreciata that clarificatisn. I'm sorry to 14 will tell ywou what happens afterdards is all
0 the extaent that any of that may seam to ba 0 subject to the litigatlion privilega.
21 argument after ¥Your Honor has rulad. That 21 THE COURT: Which Supreme Court case
2z halps ma a great deal. 2z you are talking about?
243 THE COURT: Lat's mova on. 243 M3. ROCEEHBACH! Debrincat .
e ME. LINE: Your Honor; may I <ommant on e ME. LINK: 1It's tha first thing 1t
25 that very, wvery brlafly. 25 says --

Ba 88

1 THE COURT: Sure. Yas, slr. 1 M3. ROCEEHEACH: Under headnots one.

z MR. LINE: Wa have haard the Court z MR. LINE: -- that ewvarything that

1 ruled that way and we've accapted that 1 happens attar 12/7/09 ls protected, ic's

4 ruling. Wa don"t agree that that's what tha 4 subject to privilage. MWhat the allegatlons
5 law suggests, but that's the playing fleld 5 are, tha truth or falsity, any statements

& that you have set far us. & made by the lawyars, any statements made by
? THE COURT: Tha playing flald baing -- ? tha parties or Witnasses.

B and then you don't agree is exactly what, so B THE COURT: Hold on just a momant.

E that we can maybae clarlfy whatewer your E What about, though, extra Jjudicial

w agreement 15 so that neithar of us or any of w statements? The Debrincat case; the Wolfe
11 us are Wworking under any false pratanses. 11 case, for case that we had, was confined to
1z MR. LINE: Your Honor, we don't balieve 1z issues dealing with the litigation ltself.
13 that truth or falsity of any specific 13 The concern that Wolfe had was

14 allegation has anything te d&o with mallcious 14 primarily sne of chilling effect on the

15 prosecution, It has everythinmg to 4o with 15 ability of, in chat case;, a rathar

15 defamation. Haera 1s why. 15 wall-known law firm in Miaml and thelr

17 We balieve that malicious prosecution 17 abllity to properly litigate their case

18 tocuses on the information that you make tha 18 without faeaeling -- feeling featherad by

13 dacision to go forward with the lawsult. 13 that.

0 Oid you hawve enough lnformation that a 0 What transpires outside of tha

il reaasonabla person would bring this ciwil il litigation are you suggesting to ma would

ie proceedings. That's what tha case law says. ie not be relavant, maaning publication, things
z3 THE COURT: How else is that tasting, z3 af that nature, things that this expart is
24 24 golng to say in terms of damages caused to

M. Link, but for the actual allegatlons

that wera brought?

Edwards as a result of this filing and ic*s
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continuation.

51

Warner want out of our -- wery kind way -- I

2 ME. LINX: We are on two different ] am saying that with an abundant amaunt of
X points then. 3 raspect. I think she's an exceptional
1 THE COURT: Sorry. I may have 4 appellate judge -- she stated that the trial
el misunderstood. 5 court corractly followed tha Wolfe daclsion.
& ME. LINK: You gob it, but you are on L Off tha record.
T two different points, so let me tell you 7 |A discussion was held off cthae record.}
2 this. g THE COURT: I do need a break. I hata
2 The extra judicial statements -- and 3 to break you in the middle of a chought, but
12 it's a great example. Epstein sues for 10 I do hawa some lunch plans. I want to maka
11 abuse of process, RICO, whatever he sues 11 sure that I respact those. It's about fiva
12 for. Outside of the courtroom Mr. Epstein 1z ar so aftar noon. Let's gat back, pleasa,
1% stands up and says to a reporter, 13 assembled at 1:20.
14 Mr. Edwards is a thief. There's no part of 14 What my plan is, I'm golng to give you
15 that statement that's connected to the 13 ansther twe hours this aftarncon. 5o we
1€ litigation. He doesn't have immunity. 16 will go whanever wa start and two hours
17 He makes a statement about the w thareaftar.
1% lirigation, and he says, I have alleged 18 What I would like to do ls Cey to gat
1% Edwards was connected to Rothstein's Ponzi 19 through as much of this as wa can.
a8 scheme. He says it outside of the 20 My continued suggestion is toe work with
3 CouTt Eoom. Iz that connected to the <1 aach othar, 1r you can, as far as any of
22 lirigation? Yes, it is. e thase exhiblts may be concarned. And than
2% S0 I don®t think the law is unclear at 3 what I wWill do 25 -- L1f you are prapared to
24 all. And I don't think Mr. Scarcla would E do Lt -- is get inte the motlon to stay Af
a5 dispute it if you asked him does the 5 wa have time to do that today, okay?

a0 92
1 litigation privilege protect everything that 1 MR. GOLDEERGER: Judge, I apologlze.
z happens im a lawsult through partias, z S3o I'm kind of rasponsible for thae stay
1 witnesses, lawyers and Judges that are 1 motion, and I'm juggling a couple of balls
4 connectad to the litlgation. He would say, 4 elght now. I'm not golng te be hare this
5 in any othar circumstance -- he said 1t in 5 afternoon. I got called wup for crial. I
& this room -- he sald it im this courtroon & have to go prepare for that.
? tws or thras timas -- all of that is ? on a parsonal lewel, my son and
B pratectad by the litigation privilaga. B daughter-in-law thalr due date is today. I
L] MR. SCAROLA: MNo. Thare iz ona L] think it's happening so --
w axception. And the one excaptlon is w THE COURT: If you would hawve told nme
11 continuing to maintaln the lawsuit in the 11 that, I would have been able to haear it
1z absence of probabkla cause. That"s one 1z bafore wae did this evidence lssue, because I
13 axemption. Everything else 1s protected by 13 think I meantioned @arlier that I was prepaca
14 tha litigation privilege. The one thing 14 to do this today.
15 that is mot, the one exenptisn carved out of 15 ¥ou knew, ny suggestion is probably
15 tha litigation privilege by ewery court, up 15 that eithar Mr. Link or Hs. Rockenbach could
17 until tha Third OCA decidad otherwise, and 17 argue it in your absencea.
18 tha Fourth DCA issuad lts opinion, avery 18 I will be glad to take it up tha first
13 other court im the natlon has said you 13 thing this afternocn, Jack, if it will help
0 cannot maintaln a lawsuit in the absance of 0 you. But, you Know --—
il probable cause. You can®t file &t in the il ME. GOLDEERGER: I apologlize for not
£E absenca of probable causa. £E talling vou ahead of tima.
z3 THE COURT: You're bringlng back bad z3 THE COURT: I understand. You have a
24 mamories. If I heard that once, I heard it 24 lot on your mind and I respect that. But at
25 a thousand times. I think that's why Judga 25 the sane time, I told the parties bafore,
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you know, I am slammed, and I hawva to get
this stuff pushad through in the bast way I
can describa lt. S0 I'm golng to have to
insist that you make yoursaelf awvailable.

I will willing to do it, as I saild,
tirst thing out of the gate. I dom't expect
it to take very long. I'm axpecting it o
ba about a 15-ninute argumant per side. And
I will get you out of hera, to te bast of my
abllity, by Z:00 in the afternoon, as long
as there's no unforgseen clroumstancs.

MR. GOLDEERGER! Let me talk to
co-Counsal.

ME. SCARDOLA: I can do my argumant in
tive minutas on that lssua.

THE COURT: I dor't think it's golng to
take morea tham 15 minutes to prasent, then
tive on tha rebuttal. So I'm telling you
rlght nowWw, we can' get it done in lass than
half an hour. T will be glad to that. I
will givae avery you every accomnodation, as
I would with any of you hara. I would do
tha sane thing.

But I need to respeact the fact that

I've put aside chis time; and that I've

prapared in accordance with the Linformation
that I racaived from counsal yestarday in
the mannar which puts that as tha naxt -- as

tha next viable thing to raview and -- I
naven't gone through the supplemeant motlions
to compel yet. That is what I was planning
to do on Thursday.

I'm sorry about that. Again, 1t is
with all dus respact to your long experience
and the fact I think you"ra amn excallent
lawyer and a great person, 5o lt"s not
pRrsonal at all; it's just needing to gec
this dona.

Thank yowu. And thank you all for
understanding. I appreciate that. Ses you
back assambled at 1:20.

I& racass was hao 1z:0s - -
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