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Excise tax violates U.S. Constitution, Gomez rules

By BRIAN O'CONNOR
Daily Naws Staf

A federal judpe’s ruling could
imperil 45 million in government
1ax revenues, court records show.

U.S. Disirict Court Judge Curtis
Qomez ruled on Sept. 28 that the
excise 1ax — levied against Mems
and goods imported imo the Virgin
Islands — violated the Commerce
Clause of the US. Constitutbon.
The tax is worth 543 million in
revenue for the termitorial govern-
ment, hludEEI documents show.

It wasn't clear whether the rul-
ing would free businesses from ex-
cise tax obligations, ar create new
iaxes for businesses not currently
covered by the tax.

The government, represented
by VI, Attorney General Claude
Walker, has filed for an appeal
with the 3rd ULS. Circwit Court of
Appeals.

The Commerce Clause gives the
federal governmem sole power to
regulate commerce amang the states.

lawsuin that sparked the ruling,

imvalves  Resfoo
Services Inc., rep-
resented by Abex
Giolubsky.
Reefco  spe-
cializes im In-
stalling  refrig-
ertion  units,
air conditiomers,
iee makers and
water  makers
on local boats,
acearding (]
Gomez's rulimg. The V1. Internal
Revemue Bureaw — which col-
lects raxes for the government —
charged Reefeo for imponing vari-
ous Hems aver a pumbser of years.
Territarial law allows an exemp-
tion to the excise tax for boats,
boat engines and boat parts.
Reefco sued the povernment,
arguing that the tax collected was
impraper. The povernmen argued
that the pans in question — in-
tluding small refrigeratars and ice
makers — were ot baat paris.
In an amended complaint, Reel-
ca also argued that the excise 1ax

Curiis
Gomez

was unconstitutional. Gomez ini-
tially dismissed that partion of the
comiplaint, in part because the gov-
ermment is neither & person, nor a
federal agency, which are covered
under other sections of federal law,

Hewever, the Commerce Clause
= and constituizonal law g!n!r.‘ll]:r
— allaws for claims against gov-
ermments, so Gomez reversed his
dismissal.

Exclse 1axes in the territory —
created in V1. Code Title 33, Sece
tiom 42 — date back at beast as far
as 1980, when Congress passed a
law allowing for the collection of
the tax whenever an iem i3 brought
into the rerritory. Two years later,
Congress mstructed federal ofli-
cials to assis in the collection of
the tax,

In 1987, a case challenging the
excise 1ax as an illegal barrier o
commerce made it to the LLS. Su-
preme Courd.

Justices judged the cose moot,
in part because of a 1984 change
to the law that required exeise tax
w be levied apainst goods made

in the Virgin lslands, in addition
1o goods imported inte the Virgin
Islands.

However, Internal Revenue Bu-
reau employees testified during a
deposition that the government has
not charged local businesses the
excise tax, despite the change in
law, Gomez wrate.

The opinion quotes Glenford
Hedge, the supervisor of excise tax
for the Internal Revenue Bureau,
as representative of the povern-
ment position.

“We have mo basis 10 change a
tax on something thats ot im-
ported inte the termory.” Hodge is
quoted as saying.

Government regulations relating
1o the excise tax have not been up-
dated since 1981, Gome: wrole in
his opinien.

The government “ignores the
correclive amendment to Section
41 and conmtinues 10 implement
the pre-1984 statute that the Third
Circuit held was invalid under the
Commerce Clause,” he wrate.

The law thus represents :Ilcgal

coonomic  protectionism, Oomex
wroie,

The government “has nol &s-
seried amy ‘legitimate local pur-
pose” for ihis scheme, bet alone
evidence or argument that ‘this
purpose could not be served as
well by available nondiscrimina-
tory means,’ " Gomez wrote, quot-
ing earlier case law. “Accordingly,
the Court holds that the Section 42
— as imerpreted and enforced by
the GVI = violates the Commerce
Clause.”

Gome: ordered 535,287.74 in
collected excise taxes retwrned to
Reefco

Internal Revenue Burean Di-
rector Marvin Pickering directed
questions ta Walker.

Walker declined 1w comment,
citing the cngoing legal case.

The case is entatively scheduled
for hearing during @ December
2019 vasit by the 3rd Circuit judg-
s, coun documems shonw.

— Comtacr Brign O'Comor
ai 3d0-TI4=9130 or email bocon-
nari@dailyaews. v

Yacht Haven Grande, EDA come to terms over benefits

By BRIAN O°'CONNOR
Daity Mewavs Seatf

5T THOMAS — The VI, Eco-
nomic Development Awthority and the
owners of Yaclt Haven Grande have
settled over the company’s tax exempt
status, officials said.

The disagreement prompied EDw
officials to hold a “show canse™ hear-
ing last week, in which the coenpany
was ordered o show cause why its
status should nat be revaoked, suspend-
ed or modified.

Otficials from Yecht Hiven USVT,
which is owned by lsland Global
Yachting, bad taken the position that
inkind comiributions — donations of
time and space for evenis for com-
munity groups — shoald coant finan-
cially toward commumity contribubion
ohligations required 1o maintain the
companys Economic Development
Commission program  statas.  EDA
stalT said they were bound by the lener
of the law e consider only monetary
coaiributions toward the total,

Thomas Mukamal, CEO af Island
Global Yachting, said the compary
routinely affers space @t Yacht Haven
Grmde for community events. Thase
events came at a 081 10 his compary,
Mukansl said.

“We donpbe the venue and then
prowide the cleaning services, secu-
rity stafl, if it's an indoor event™ he
said. “All of that stuff cam be guile
expensive.”

The dispule reached the Ecomomic
Development  Commission in part

because EDA of-
ficials had ben
unchear aboul
whether or ot in-
kind coniributions
could be counied,
Dudcarmal saad
“It would have
been cheaper
i pay the fing
A year ago,” he
said. “We wanted
to force them io

Thamas
Mulcamal

take a position.”

The dispaile over contributions is the
secand time this year financial lensions
between EDA and Island Global Yachi-
ing have: spilled into public, 1GY-AYH
5t. Thomas Holdings, amother suibsad-
lary company, was placed under a Ben
Tor $49,036.90 m unpaid gross receipts
tawes on Jume 25, The company was ne-
leased from the lien — indbcating the
taves had been paid o administratively
waived — on Oel. 4.

The AYH sands for American
Yacht Harbor, another EDC benefi-
ciary, Mukamal s2id. The Red Hoak-
based retall location was awaking
rencwal of its EDC benefits for twe
years, at which point the Intemal Reve
enwe Burean mustakenly chasged the
COMpAny IOSE receipls wx il was ex-
emipted from. Mukamal said.

“They st have lened ws up for
that penod” e sxid

The taxes were waived on renewal,
Mukamal sad.

Community costributions, mini-
mum employment standards. and lo-

cal hire reguiremerts are all pan of
the EDA% EDC program. In exchanpe
for mosting thase criterin — required
community comtribulions  can  vary
from company % compaey and num-
beer in the tens of thousands of dollars
= EDC beneficiaries receive the fol-
Derwriings e beerzifils:

= 90 percemt reduction in corporie
moome tax

= 90 percent redusction in persomal

Suly hawa dis phais
The V1. Revive Festival in December draws a large crowd to Yacht Heven
Grande on 5t. Thomas. The Econemic Development Authority and the
proparty’s owaners have sentled a dispute over the mmpan'p‘s tan-gmempt
status and whethar inkind contrbutions of space for ewents lor Cormm unity
groups shauld count toward its obligations under the Econcrnic Development
Commission program,

income tax

+ 100 percent exemption on gross
receipt tax

= 100 percent exemption on business
property tax .

= |00 percent exermplion O ExEise
LAy payTents

+ Reduction in the customs duty
framn the standard 6 pereent 1o | percent

EDA Assisiant Executive Direcior
Wiy Biggs Jr, said ollicials wone

by Yacht Haven¥ cenificae
—Mnth]lﬂﬂrmmm*—quﬁcm—
guiremenis for the program = b0 count
monetary donabians inssead.
Wl follow the certiflean:,” lwe said.
“The certificate, when its dome. is a
comtract between the EDC and the

compamy”

Ishand Gilobal has filed an applica-
tiom bo mocify its centificate 1o cous in-
kind costributions in addition to mon-

comtributions, Biggs said. EDA
s1afT ane in the process of reviewing the
applhcaten, Bipgs said.

Sienilar settlements are a regular part
af the EDC program, Biggs sawl.

“1 think were moving ahead” he
said “Semlements are all pary al the
process.”

Oince additional manetary contribu-
tions ane made, the company will be
fally menewed Bigps said. The EDwA
welcomes in-kind contributions, but
officials ane bound w follow tlse bemer
of the law, Biggs said.

“Mow that we've settled, we consider
themn 1o be in full campliance,” be sad.

However, Mukamal sasd the com-
pany will have to scratinies community
vents to kst ot Yacht Haven as a nesult
of the decision.

“Mow we know” he said. “When
samehody asks us fo do it. We'll hikely
hawe 10 be a linle more selective in
lsow we do i, Tha'’s a potential and
umfortunate.™

EDA board members Jose Penm,
Haldane Davies, Jusn Figueroa and

Eugene Farnell voted unamimausly for
the setilernent.
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