SIEM ENS Industry

SERVICE PROPOSAL

% Rich Barnet No.: 1111031
» 9 East 71 Street Date December 9, 2010
» New York, NY 10021 Limiting Date: 30 Days

>

Project Proposal
Level 3 Energy Audit

Proposal
Siemens Industry, Inc. will provide an ASHRAE Level 3 Energy Audit Report for the building at 9 East 71% Street.

This audit will be used to determine the most financially viable energy improvements at the site, and the cost to
implement each improvement. Major points of the audit will include:

1. Metering (Electric and steam) and integration into the BMS.

2. Retro-commissioning of:

Cooling System (chillers, towers, pumps, coils)

Controllable points: temperature settings, automated approaches
Modes of operation based on occupancy

Humidity Control

Other possible HVAC improvements (DCV, OA economizer, VFD's)

PapTw

3. Lighting system improvements (retrofits of advanced lighting technologies)
4. Specific energy procurement strategies
5. Investigate NYSERDA and ConEd Energy rebate incentives.

6. An ENERGY STAR benchmarking profile will be created

Investment: $9,863.00: (Nine Thousand Eight Hundred Sixty Three Dollars) Plus Tax
I:[ Wiring by Siemens, Inc. I:l Wiring by ofhers IZI Mo wiring required

Terms of Payment: Met 30 Payments

« Mo Retainage
. 0 % in Advance
The Terms and Conditions of Sale shown on reverse are a part hereof
Please provide a Tax Exempt Certificate or add Tax to this proposal
Proposal Accepted: Proposal Submitted:
Siemens, Inc. is authorized to proceed with the work Siemens, Inc.
as proposed.

Purchaser By Bradley Rickert
By Title Account Executive
Title Date December 8, 2010
Date
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SIEMENS BUILDING TECHNOLOGIES, INC.
TERMS AND CONDITIONS

These Terms and Conditions are incorporated by relerence and form an integral
part of each proposal or agreament between Siemens Building Technologies, Inc.
[*SIEMENST and the party for whom the Work is to be performed ("CLIENT). The
portions of each proposal or agreement relating to “Scope of Work™ or “Proposed
Selution” (in either case “Scope”), together with these Terms and Conditions, ars
collectively refarred 1o as tha “Agreement”.

Article 1: General

1.1 (a) The Agreement, whan accepled in writing by CLIEMT and approved by
an authorized representative of SIEMENS, constitutes the entire, complate and
axclusive agreement belwean the parties relaling 1o the services ("Services™) and
the equipment {"Equipment™ to be provided by SIEMENS as described in the
Scope [such Services and Equipment collectively referred 1o as “Wark™) and shall
superseda and cancal all prior agreements and understandings, wrilten or oral,
relaling fo the subject matier of the Agreement. The Agreement and any righls or
abligalions thereunder may noi be assignead by eithar parly without the prior wrillen
consent of the other, excepl that either party may assign this Agreement o ifs
affiliates and SIEMENS may use subconiractars in the perfarmances of the Work.

(b} The terms and condiions of this Agreemend shall not be modilied or rescinded
excapl in writing, signed by a corporate officer of SIEMEMS. SIEMENS
performance under this Agresment is expressly condiioned on CLIEMT's
assanling o all of the terms of this Agreemeant. notwithslanding any diierent or
additional lerms contained in any writing at any tima submitled or o be submitied
1o SIEMENS by CLIENT relating to the Waork.

¢} The terms and condifions sel forth herein shall superseda, goverm and
control any conflicting terms of the Proposed Solution or tha Proposal.

d)  Mathing comained in this Agreement shall be consirued to give any nghls or
benafils fo anyone ofher than the CLIENT and SIEMENS without the express written
consent of both parties. All obligations arsing prior 1o this Agreement and all
provisions of this Agreement allocating responsibility or liabilily balween the partias
shall survive the cormplation of the Wark and the termination of this Agreament.

1.2 This Agreement shall be governed by and enforced in accordance with the
laws of the State of Wlinois. Al claims or dispules arising under this Agreament
shall be liigated in the State, Cormmonwealth, or Province in which Servicas are
being provided to CLIENT hereunder.

Article 2: Work by SIEMENS

21 SIEMENS will perorm the Wark expressly described in this Agreement and in
any work release documents or change orders thal are issued under this
Agreerment and signed by the parties. The Wark parfarmed by SIEMENS shall be
conducted in a manner consisient with the degree of care and skill ordinarily
axercised by reputable firms parforming the same or similar Wodk in the same locale
acling undear similar circumslances and conditions.

2.2 SIEMENS shall perlarm fhe Wark during its normal working hours, Monday
thraugh Friday, excluding holidays, unlass atherwise agreed herain.

2.3 SIEMENS is not required to conduct safely or ather tests, install new devicas
or equipment or make modifications to any Equipment beyond the Scope sel forth
in this Agreemant. Any CLIENT request to change the Scope or the nalure of the
Work must be in the farm of a mulually agreed change order, alfective only when
axeculed by all parties hereta.

24 Al reports and drawings specifically prepared for and deliverable to CLIENT
pursuant 1o this Agreement ("Deliverablas™) shall became CLIENT's properly upon
full payment to SIEMENS. SIEMEMNS may retain file copies of such daliverables. All
ather reports, noles, caleulabons, dala, drawings, estimales, specificabons,
manuals, other documents and all compuber programs, codes and computerized
materials prepared by or for SIEMENS are instruments of SIEMENS' work
[“Instrumeants™) and shall remain SIEMENS' property. To the extant specified in the
Scope. CLIENT, its employees and agents (*Permitied Users”) shall have a
right 1o make and refain copies of Instrumeants excepl uncompiled coda, and o
use all Instruments, provided however, the Instruments shall not be wsed or
relied upan by any parlies other than Permitted Users, and such use shall be
limited to the parlicular project and location for which the Instruments were
provided. All Deliverables and Instruments provided to CLIEMT are for Permitied
Users' use only for the purposes disclosed fo SIEMENS. and CLIENT shall nat
transfer them 1o athers or use therm or parmit them (o be used for any extansion of
the Work or any other project or purpose, without SIEMENS express wrillen
consenl. Any reusa of Deliverables or Instruments for olher projects or locations
withoul the written conseni of SIEMENS, or use by any parly other than
Permilted Users will be at Parmitted Users risk and withoul liability o
SIEMENS; and CLIENT shall indemnily, defend and hold SIEMEMNS harmless
from any claims, losses or damages arising therafrom.

2.5 SIEMENS shall be responsible for any pordion of the Work perfarmed by any
subcordractor of SIEMENS. SIEMENS shall not have any responsibility, duty ar
authorily to direct, supervise or oversee any confractors of CLIENT or their work or
o provide the means, mathods or sequence of their work or (o slop thesr work
SIEMENS' work and'or presence at a site shall nol relieve others of their
responsibility 1o GLIENT or to othars. SIEMENS shall not be liable for the faiure of
CLIENT's conbractors ar othars to fulfill their responsibilities, and CLIENT agress o
indemnify, hold harmless and delend SIEMENS against any claims arising out of

such failures

Article 3: Responsibilities of CLIENT

3.1 CLIENT, without cost to SIEMENS. shall:

{a) Designale a contact person with aulbonly 1o make decisions for CLIENT
ragarding the Work and provide SIEMENS with information sufficient to contact
such person in an emergency. Il such representative cannol be reached, any
reguest for work received from a person located at CLIENT's premises will be
deemed autherized by CLIEMT. and SIEMENS will. in ils discretion, acl
accordingly.;

) Provide or arrange for reasonable access and make all provisions lor
SIEMEMNS to enter any site where Work is to be parformed:

(g}  Permil SIEMENS to control and'or cperate all lacility contrals, sysbems,
apparalus, equipment and machinary necessary o parorm the Wark;

(e} Furnish SIEMENS wilh all available infarmation pedinent ta the Wark;

{g) Furnish SIEMENS with all approvals, permils and consents from government
authorilies and athers as may ba required for performance of the Work excepl lor
those SIEMEMNS has exprasshy agraed inwriting to obfain;

i Molly SIEMEMNS promplly of any site condilions requinng special care, and
provide SIEMENS with any available documends describing the quantity, natura,
location and exiant of such conditions;

{g)  Comply with all laws and provide any nofices reguired o be gven 1o any
governmeant aulhonbies in connection wilh the Work, except such nobces SIEMENS
has expressly agraed in wriling o give;

(h}  Provide SIEMENS wath Malerial Safety Dala Sheets that conferm to OSHA
requiraments related (o all Hazardous Malenals located at the sile;

{iy  Furnish to SIEMEMNS any confingancy plans related (o the sile; and

{I}  Furnish tha specilied operating environment, including without limitation,
suitable, clean, stabla, properly condiioned alectrical power to all Bquipment;
felaphone lines, capacity and conneclivilty as required by such Eguipment; and
heat, light, air conditioning and ather ulilities in accordanca with the specifications
for the BEquipment.

3.2 CLIENT acknowdedges that the technical and pricing informabon contained in
thiz Agreement is confidential and propeistary to SIEMENS and agrees not 1o
disclose it or ofherwise make it avalable 1o others without SIEMENS' express
writtan consent.

3.3 CLIENT acknowledges thatl it is now and shall af all times remain in contral of
the project sile. Except as exprassly prowided herein, SIEMEMS shall not be
responsible far the adequacy of the haalth or salety programs or precautions ralated
to CLIENT:s activities or operations, CLIEMTs other contractors, the work of any
olher parson or antily, or CLIENT's site condibans. SIEMENS is nol responsiole for
inspecting, observing, reporting or comecting health or salety condiions or
deficiencies of CLIEMT or olhers al CLIENT: sita. Se as nol o discourage
SIEMEMNS from volurtarily addressing heallh or safety issues at CLIENT s site, in
the everl SIEMENS does address such issues by making observalions, repords,
suggestions or otherwise, SIEMENS shall not be liable or responsible on account
theraol.

3.4 CLIENT is solaly responsible for any removal, replacement or refinishing of
the building structure or finishes thal may be required io gain access to the Work.
3.5 CLIENT shall properly dispose of all ballasts, mercury bulb thermostats, used
oil, contaminated filters, comtaminated absorbants. relrigerant and any other
Hazardows Materals that atl any time are preserd al CLIENT's premizes, in
accordance with all applicable federal, slate, and local laws, regulations, and
ordinances.

Article 4. Changes; Delays; Excused Performance

4.1 As the Work is perlormed, condilions may change or crcumstances oulside
SIEMENS reasonable confral (including changas of law) may develon which would
requirs SIEMENS to expend additional costs, effort or imea o complete the Wark, in
winch casa SIEMENS will notify CLIENT and an equilable adjustment will be made
o SIEMENS' compensation and time for pedormance. In the avent condiions or
circumstances require the Wark te be suspended o lerminated, SIEMENS shall be
compensated for Work perlormed and for cosls reasonable incurred in connection
with the suspension or lermination.

4.2 SIEMEMNS shall not be respansible for loss, delay, injury, damage or faiure of
perdormanca thal may be caused by circumslances bayond its control, including
but not restrictad to acts or omissions by CLIENT or its employess, agents or
contractors, Acts of God, war, civil commabaon, acls or emissions of govemmenl
autharities. fire, thell, cormasion, flood, water damage, lightning, Ireeze-ups, sirkes,
lockouls, diferances with workmen, riols, explosions, quarantine resiniclions,
delays in transporation, or shorlage of wehicles, lual. labor or materals. In the
event ol such delay or failure, tha time for perlarmance shall be extended by a
perod equal o the time lost plus a reasonable recovery period and the
compensation shall ba equitably adjusted for addibonal costs SIEMENS incurs due
o such delay.

Article 5: Compensaltion

51 Unless otherwize agreed inowriting, SIEMENS shall be compensated for the
Wiark at its prevailing rates and reimbursed for cosls and expenses (plus reasonable
profit and overhead)incurred in ils performance of the Wark.

52 SIEMEMS may invoice CLIENT an a morihly or olher progress billing basis.
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SIEMENS BUILDING TECHNOLOGIES, INC.

Invoicess are due and payable wpon recepl or as otherwise set forth in the
Agrasrment. If any payment i not received when due, SIEMEMS may deem
CLIENT to be in breach hereol and may enforce any remedies available to it
heraunder or at law, including without limitation, acceleration of payments and
suspension or lermination of the Work al any time and withoul notice and shall be
anliled o compensation for the Work previously pedormed and for cosis
reasonably incurred in connection with the suspension or terminabion. Any amount
nod paid within stdy {60) days of tha dale due shall accrue interast from the date
due, undil paid, at the rale of ten percent (109 per annum. CLIENT shall
raimburse SIEMENS for SIEMENS' costs and expanses (including reasonable
allorneys’ and witnesses' lees) incurred for collection undar this Agreement. In the
avert of a dispute by CLIENT regarding any portion or all of an invoiced amaunt, it
shall notity SIEMENS in wrilimg of the amourt in dispute and the reason for ils
disagreament within 21 days of receipt of the invoice, the undisputed portion shall
be pad when due, and interast on the disputed. unpaid portion shall accrue as
aforesaid, from tha dale dus uniil the dale of payment, to the exient thal such
amourts are finally determined to be payable to SIEMENS.
53 Except fo the exient expressly agreed in writing, SIEMENS fess do not
include any laxes, excises, feas, dulies or other government charges relaled fo the
Work, and CLIENT shall pay swch amounts or raimburse SIEMENS for any
amounts it pays. IF CLIENT claims a tax exemplion or direct paymand permit, it shall
provide SIEMENS with a valid exernplion cerlificate or parmit and indemnify, defend
and hold SIEMENS harmless from any laxes, costs and penalies arsing out of
S3AMEe.
Article 6: Warranly, Insurance and Allocation of Risk
6.1 (a) Until ona year fram aither the date the Equipment is installed or the date
af first benaficial use, whichaver first occurs, all Bquipment manufactured by
SIEMENS or bearing it nameplate will be ree from defecls in materal and
warkmanship arising from normal use and sarvice.
(b} Labor for all Services under this Agreement is warranted to be free from
defects for one year after the earlier of the date the Services are substantially
complated or tha date of first banahicial use.
(e) Egquipment will not fail o funclion because of errors in processing,
providing or receiving date or time data invohing dates belween January 1,
1989 and March 31, 2001, provided other products and software, including the
computar workstation, with which tha system interacts properly exchange date
and tima data with the system.
6.2 (a) Tha limited warranties sed forth in Section 6.1 will ba void a2 to, and shall
nod apoly 1o, any Wark (i} repaired, altered or impraperly installed by any person
ather than SIEMENS or its authorized represanfative; (i) subjectad 1o
unreasonable or improger use or slorage, used bayond rated conditions, operated
ather than per SIEMENS or the manulactiurers instruchions, or ofherise
subjected to improper maintenance, negligence or accdent; (i) damaged
because of any use aof the Work after CLIEMT has, o should have, knowladge of
any dehect in the Waork: or (iv) Eguipment nol manulaclured, fabricated and
assambled by SIEMENS or not bearing SIEMENS nameplate.  However,
SIEMENS assigns o CLIENT, without recoursa, any and all assignabde warranties
available from any manufaciurer, supplier, or subcontractor of such Equipment
and will assist CLIENT in enforcement of such assigned warranties.
(b}  Any claim under the limited warranty granted above must be made in writing
1o SIEMENS within thirty {30) days after discovery of the claimed dafect, or with
respact only to the warranty set forth in Subsection 4.1(e) prior to Agril 1, 2001,
urless discovered diractly by SIEMENS. Such limited warranty only extends 1o
CLIENT and mot fo any subssquant owner of the Eguipment. CLIENT's sola and
axclusive remedy for any Equipment or Senvices nod conlorming with this limited
warranty i limitad 1o, at SIEMENS' optian, (i) repair or replacemant of defactive
components of coverad Equipment. or (i) reperfarmance of the defective pordion of
the Sarvices, or (i) 1o the extent pravicusly paid, the issuance of a credit or refund
far the original purchase price of such deleclive component or potion af the
Equipmeant or Sarvices.
[} SIEMENS shall not be reguired to repair or replace mora than the
companent(s) of the Equioment actually found fo be defectve. SIEMENS
warranty liability shall nol exceed the purchase price of such itern. Repaired or
replaced Equiprment will be warranted heraunder only for the remaining portion of
tha ariginal warranty parod.
£.2 THE EXPRESS LIMITED WARRANTIES PROVIDED ABOWVE ARE IN LIEU
OF AND EXCLUDE ALL OTHER WARRANTIES, STATUTORY, EXPRESS, OR
IMPLIED, IMCLUDING WITHOUT LIMITATION ANY WARRAMTY OF
MERCHANTABILITY OR FITMESS FOR A PARTICULAR PURPOSE, WHICH
ARE HEREBY EXPRESSLY DISCLAIMED. SIEMENS MAKES NO WARRANTY,
EXPRESS OR IMPLIED, THAT ANY EQUIPMENT PROVIDED HEREUMDER
WILL PREVEMT ANY LOSS, O WILL IN ALL CASES PROVIDE THE
PROTECTION FOR WHICH IT IS INSTALLED OR INTENDED. THE LIMITED
EXPRESS WARRANTIES AND REPRESENTATIOMS SET FORTH IN THIS
AGREEMENT MAY OMLY BE MODIFIED OR SUPPLEMENTED IN A WRITING
SIGMED BY A DULY AUTHORIZED CORPORATE COFFICER OF SIEMENS.
G4 SIEMENS shall maintain the following insurance while perlorming the Wark:
Workers' Compensation Statutony

$1.,000,000 each accidant
$1.000,000 per cocurrancs and
$5.000,000 in the aggregate

Automabile Liability $1.000,000 per  occurrance’aggragate
£.5 Risk of loss of matenals and Equipment fumished by SIEMENS shall pass 1o
CLIENT upon delivery to CLIEMT's premises, and CLIENT shall ba responsinle for
proftecting and insuring them against thelt and damage. Howsavar, until SIEMENS is
paid in full. SIEMENS shall refain tifle for security purposes cnly and the rght o
repossess the materials and Equipment.
B8 SIEMENS will indemnify CLIENT from and against losses, claims, expanses
and damages (including reasonable attormey’s lees) for persanal injury or physical
damage lo property, bul nol loss of use of the property resulting from such
damage or from damage o any work performed hereunder, Such indemmnification
shall be solely 1o the axten! caused by or arising directly from SIEMENS' or its
employees’. consultanls’ or agents’ negligent acts or omissions or williul
misconduct in connection with its parfarmance of Sarvicas heraunder. SIEMENS
obligations under this indemnity provision shall nol exlend 1o claims, losses,
expenses and damages arising out of or in any way atiributable to the negligence
of CLIEMT or its agents, consulfants or employees ofher than SIEMEMS.
SIEMENS' liability to CLIEMT or any third party under this Section B.6 or otharwize
undar the Agresment is expressly limited to. and SIEMENS shall not be liable
other than for the direct losses claims, expanses and damages arising as
atoresaid. Maither party shall in any event be responsible under this Agreement
for incidental, consequential, punitive. exemplary or special damages. including
without limitation lost profits and’or lost business opportunities, whether ansing in
warranty, late or non-delivery of any Work, lorl, contract or sirict liability, and
regardiess of whether SIEMENS has been advised of the possibilty of such
damages. SIEMEMS reserves the right to confrol the delense and settlemant of
any claim for which SIEMENS has an obligation to indemnity hereunder. The
parties acknowladge that the price which SIEMENS has agreed to perlarrn its
Work and obligations under this Agreement s caloulated based upon the
foragoing limitations of liability, and that SIEMEMS has expressly reliad on, and
would not have entared inte this Agreement bul for such imitabons of liability.
Article 7: Hazardous Malevials Prowsions
F.1 The Work does nol include direclly or indirectly perlorming or arranging for the
detaction, monitoring, handling, storage. removal. fransporiation, disposal or
treatment of Oil or Hazardous Materials, Excepl as disclosed pursuant o Sachion
7.3, CLIENT regresents that there is no asbestos or any other hazardous or toxc
materials, as defined in the Comprehensive Emvironmental Responss,
Compansation and Liability Act ef 1980, as ameandad, the regulations promulgated
thereunder, and other applicable federal, slale or local law [("Hazardous
Matarials™), presert at CLIENT's locations where Sarvices are perlormed.
SIEMENS will natify CLIENT immediately if it discovers or suspecis the presence
ol any Hazardous Material. Al Services have been priced and agresed lo by
SIEMEMNS in reliance an CLIENTs representations as set forth in this Section 7.1
The presence of Hazardous Materials constitules a change in the Proposed
Solubion eguivalent to a change order whose lerms must be agreed to by
SIEMENS before its obligations heraunder will continus.
7.2 CLIENT shall be sclely responsibde for festing, abating, encapsulating,
ramaving, remedying or neutralizing such Hazardous Materials, and for the costs
thareaf. Even if an appropriate change order has been entered into pursuant to
Section 7.1 above, SIEMENS will continue to have the right to stop providing
Services unlil the job site is free from Hazardous Malenals. In such eveni,
SIEMEMNS will raceive an equitable axlension of time 1o complata its Services, and
compensation for delays causad by Hazardous Materials remediation. In no event
shall SIEMENS ba required or corstrusd to take tille, ownership or responsibility for
such Oil or Hazardous Materials, CLIEMT shall sign any required waste manilests in
confarmanca with all govemmant ragulations, listing CLIENT as the generator of the
waste.
7.3 CLIENT warramts thal, prior to the execution of the Agreament, it has notified
SIEMENS in writing of any and all Hazardous Materials present, potentially
presant or likely to become present al CLIENT s loeations and has provided a copy
of any jobsile salely policies, including bul not limited fo lock-oul and tag
procedures, laboralory proceduras, chemical hygiene plan, material salely data
shaets or alher items covered or required to be disclosed or maintained by fedaral,
slate, or local laws, regulations or ardinances.
7.4 For separate consideration of $10 and other good and valuable consideration,
the receipt and adequacy of which are hareby acknowledgs, CLIENT shall
indemnily, defend and hold SIEMEMNS harmless from and against any damages,
lossas, cosls, liabilities or expensas (including attorneys’ fees) arising outl of any
Qil or Hazardous Malerials or from CLIENT's breach of, or failure to perlorm its
obligations under, Sections 7.1, 7.2 ar 7.3.

Ermpleryers Liability
Commercial Ganaral Liability
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