IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

PEOPLE OF THE VIRGIN ISLANDS, )
) —
Plaintiff, ) : .
) Case No. ST-15-CR-309 -
V. ) '
) Hon. Michael C. Dunston
JOHN P. DE JONGH, JR., } Presiding Judge
] —
I Defendant. ) N
\ )

DEFENDANT’S MOTION TO DISMISS THE INFORMATION
URSUANT TO FED. R. CRIM. P. 12(b iv

Defendant, Gov. John P. de Jongh, Jr., respectfully moves this Honorable Court pursuant
to Fed. R. Crim. P. 12(a)(3)(B)(iv) and Super. Ct. R. 7 for an order dismissing the Information

dated September 2, 2015, (Exhibit A).'

INTRODUCTION
The fact that the People’s entire case against Gov. de Jongh hinges on a matter of

remedial English punctuation makes one thing perfectly clear: this case is not legitimately about

the criminal law. Instead, it appears to be a politically-driven and poorly conceived vendetta
initiated by the current Governor, whom Gov. de Jongh defeated handily in his last reelection
campaign in 2010. This sham prosecution is a disgrace both upon the Virgin Islands Department

of Justice and the Governor’s Office.
The current Administration accuses Gov. de Jongh of stealing approximately

DUDLEY, TOPPER $490,000.00 from the public fisc and using the money to add value to his private home.

AND FEUERZEIG, LLP )

1000 Frederihabery Gade Ironically, in the short time the current Governor has been in office he has apparently already
PO, Box 756

51, Thomas, ULS. V.. DOBO4-0T5E
(340) TT4-4422

! The instant motion is in addition to Gov. de Jongh’s motion to dismiss the charges against him
as time-barred, filed on September 3, 2015. The People filed no opposition to that motion, and it
is far too late to do so now.
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|| spent such an obscene amount of Virgin Islands taxpayer money on so-called “living expenses” —

a $12,500.00 per month residential lease now superseded by the daily cost of a suite at the Virgin

Islands’ most expensive hotel, the Ritz-Carlton St. Thomas:* $16,000.00 for limousine and car
‘ service on a recent trip to New York City;’ $18,000.00 for air travel in connection with said trip;*
$5,300.00 for sheets and bedclothes;’ and $65,000.00 per year for the Governor’s “personal

chef,” to name but a few — that it will quickly dwarf the amount at issue here, which consists of

security costs for the entire eight years that Gov. de Jongh was in office — and even then, much

of which Gov. de Jongh had long ago offered to repay.’

. Sae Virgin Islands Daily News, Villa Magg Cnntrwersg (June 24, ZUIS}, see also

when-in-st-thomas-2/

} See Virgin Islands Daily News, Mapp. Party Run Up $16.000 in Limo. Car Service Charges

(September 22, 2015).
See Virgin Islands Daily News, Mapp Uses Government Card for Beer, Hotels. Tickets
(September 21, 2015).

5 See id.; see also St. Croix Source, Mapp Flying High on Taxpayers’ Dime (Sept. 10, 2015)
(describing $87,000.00 in travel expenses linked to use of private jet service).

S See Virgin Islands Daily News, Mapp Has $65K-a-Year Chef on Taxpayer’s Dime (July 6,
2015).

7 There has been no abatement in this apparent pattern of abuse. It was reported that the current

Administration leased a St. Thomas condominium for the personal use of our new Lieutenant

Governor — who already resides on St. Thomas — paid for with public funds and blessed by the

DUDLEY, TOPPER present Governor, who reportedly signed the lease. In a remarkable bit of hubris, the current

anp Fevenzeig, LLp || Governor acted over the advice of his own Chief Legal Counsel that doing so was illegal. Virgin

1000 Frederdsberg Godo || [slands Daily News, Potter Told in March Public Funds Not For Condo (Oct. 28, 2015). And

P B B most recently, a lawsuit was filed against the Governor and others by his own Deputy Legal

St Thomes, S VLOWRE™ | Counsel alleging she was wrongfully terminated after responding to a request for public records
R reflecting the Governor's inappropriate spending habits, Virgin Islands Daily News, Attorne

Sues Mapp Over Spending Records Fallout (Oct. 30, 2015). To the undersigned’s knowledge,
neither the Governor nor Lieutenant Governor has yet been charged with any criminal conduct.
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Just writing these words is infuriating. Deing so in defense of spurious criminal charges
leveled against a good man who devoted eight years of his life to high public service pushes
tolerance well beyond its reasonable limit.

For the reasons set forth below, the Information does not state a crime against Governor
de Jongh. The charges must be dismissed. Punishment of the individuals behind this sham
prosecution must await another day.

FACTS

As explained in Gov. de Jongh’s September 3, 2015, motion to dismiss the Information

as time-barred pursuant to V.I. Code Ann. tit. 5, § 3541(a)(2), Gov. de Jongh is charged with one
count each of violating V.I. Code Ann. tit. 14, § 1662(1) and V.1 Code Ann. tit. 14, § 1663(1).
The allegations are based on events that took place in 2007-2008, that transpired entirely in the
public eye, and that were widely reported in the Virgin Islands Daily News and other local media

outlets,

Shortly before he took office, Governor de Jongh decided to reside at his Si. Thomas

home instead of Government House or Estate Catherineberg, neither of which had been the
residence of the Governor of the Virgin Islands for many years. He did so in large part because
the former was no longer configured as a house and the latter would require the expenditure of
millions of dollars in security and other improvements before it could be habitable by the de

Jongh family. Security improvements to the de Jongh residence, on the other hand, could be

DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Fredarkabarg Gade
RO, Bax 756

T —— In early January 2007, when Gov. de Jongh made his housing plans public, the V.I.

[340) T74-4422

constructed at a fraction of that cost.

Department of Public Works solicited an opinion from Acting Attorney General Elliot “Mac”

EFTA01074708



People v. de Jongh

Crim. No. ST-15-CR-309

Defendant's Motion to Dismiss the Information
Page 4 of 25

|| Davis questioning whether it was appropriate to expend public money on construction at Gov. de
Jongh’s personal residence to maintain an appropriate level of security and protection for the
Governor and his family. Davis concluded that it was.*

On January 30, 2007, Robert L. Moorehead, Acting Commissioner of the V.I.
|| Department of Public Works, wrote a letter to Gov. de Jongh in his capacity as Board Chairman
of the V.I. Public Finance Authority. (Exhibit C.) Moorehead specified six construction projects
that required funding and the estimated cost of each, including the de Jongh security project and

the construction of vaults at the Eastern Cemetery in Red Hook. Moorehead requested that Act

No. 6427 be amended to permit spending on these projects. Notably, Act No. 6427 itself had
reprogrammed funds originally pledged to the Savan Gut Project (which was not “road”
construction) for use on the Nadir Bridge Flood Control Project, Mon Bijou Flood Control
Project and Blue Lightning/HIDTA Project — none of which involved the building or repair of
“roads.” 2001 V.I. Session Laws, Act No. 6427, Section 22, at 148-149. Copied on the letter

was then-Senator Carlton Dowe, among others.

On March 21, 2007, Omnibus Bill No. 27-0039 was put to a vote in the Senate. The bill
containing the proposed amendment to Act No. 6427, designated Section 17, was sponsored by
Sen. Dowe. The text reads:

SECTION 17. The sum of $1,305,000.00 is appropriated for the
fiscal year ending September 30, 2007, from the General Fund to
the Department of Public Works for engineering designs,
DUDLEY, TOPPER construction, repairs or the resurfacing or roads. The sum

AN IELNINIEN, L remains available until expended.
1000 Fredeclksbang Gade

PO, Box 758
51 Thamasa, LLE. V.. 00&04-0758
(340] TT4-4422

8 A copy of the January 2, 2007, opinion letter (the “Davis Opinion™) is attached hereto as
Exhibit B.
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(Exhibit D (copy of Bill No. 27-0039 with “roll call” Senate voting record) (bold and italics
added).)

Most relevant for the Court's purpose here is the structure of the highlighted portion: -
No comma is placed between the noun “repairs” and the conjunction “or.”

Although any Senator present could have asked for debate before voting on Act No.

6917, none did. Bill No. 27-0039 was passed unanimously by voice vote. (/d.)

As enacted into law, Act No. 6917 mirrors the language of Bill No. 27-0039:
The sum of $1,305,000 is appropriated in the fiscal year ending
September 30, 2007, from the savings realized in SECTION 16 to
the Department of Public Works for engineering designs,
construction, repairs or the resurfacing of roads. The sum
remains available until expended.
2007 V.I. Session Laws Act No. 6917, at 17 (bold and italics added). Unsurprisingly, the statute
mirrors the bill in its punctuation: again, no comma is placed between the noun “repairs™ and the

conjunction “or.”

On April 25, 2007, after Act No., 6427 was amended, Commissioner Designate Darryl A.

Smalls wrote to Julito Francis, Director of the V.I. Public Finance Authority, requesting that
Francis notify Commissioner Lynn Millin of the V.I. Department of Property and Procurement
that Act No. 6917 funds were available for use on the six projects previously identified by
Moorehead. (Exhibit E.)

Finally, on April 30, 2007, Director Francis wrote to Commissioner Millin that funding

DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Frederlksbeng Gads
PO\ Box 756

61 Thomas, Us v, cossearss | 10 forward contracts, vendor certifications and the like per established procedure. (Exhibit F.)

(340) TT4-dd22

for the six projects was available and the Department of Property and Procurement was required

Once these were approved, the Department of Public Works could submit vendor invoices for
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payment along with all appropriate certifications.

The inclusion of “construction™ and “engineering designs” in Act No. 6917 permitted the
V.I. Department of Public Works to draw upon the $1,305,000.00 to pay for a variety of public
projects, including vaults at the Eastern Cemetery and drainage improvements both on St

Thomas and St. Croix. As reported by local media at least as far back as 2009, approximately

$490,000.00 of Act No. 6917 funds were used to construct the security improvements at the de
Jongh residence. See Virgin Islands Daily News, Governor Points to Legal Review that OK’d
Security Improvements at Mafolie Home (July 7, 2009).

Realizing that the nature of some of the improvements were permanent and would last
beyond his term of office, Gov. de Jongh publicly announced that he would pay the Government
of the Virgin Islands the value of whatever mmﬁmd permanently affixed to his property — i.e.,
the relocated and widened driveway and the perimeter fencing. See St. Croix Source, Gov. de

ongh Condemns IG Report, Says Security Spending was (February 16, 2010).°

Soon thereafter, then-Senator Adlah “Foncie” Donastorg, Jr., an especially strident
political opponent of Gov. de Jongh, initiated Senate hearings purportedly to investigate what the
media colorfully coined “Mafoliegate.”

At the October 20, 2009, hearing in the Legislature, the Senate heard testimony from

Nicole Turner-Wilkinson, Chief Engineer for the V.I. Department of Public Works, which had

DUDLEY, TOPPER .
AND FEUERZEIG, LLP Gov. de Jongh had made this same announcement as far back as November 2009. See Virgin

1000 Froderisberp Gade Islands Daily News, De Jongh Mends Fences (Nov. 7, 2009) (“I will also be instructing the

I B 700 attorney general to prepare a legal and binding agreement that sets forth my commitment to do

St Thomes, US VL.0030407 || the following: at the end of my term in office and the removal of whatever physical

el improvements and equipment are removed, an appraisal of the value of what remains shall be

provided to me and my wife as the owners of the real property upon which the improvements
were made.” (quoting Gov. de Jongh)).

EFTA01074711
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put the work up for competitive bidding.'"® Ms. Turner-Wilkinson explained that of the three
options for housing Gov. de Jongh and his family, only one was economical: installing security
measures at the de Jongh residence. The first option, Government House, was not viable, as it
had been reconfigured into offices and meeting spaces and had limited space. The second, the
WICO mansion, Estate Catherineberg, had fallen into disrepair. The remedial and security work
necessary to house the de Jongh family there would have exceeded $2,000,000.00 in public
funds and taken between twelve (12) to fifteen (15) months to complete — during which period
the de Jongh family would have insufficient security. Improving the de Jongh property with a
“ guardhouse, perimeter fencing and an expanded driveway was expected to cost far less than the
Catherineberg project and the First Family would be able to reside there through the construction
process. Finally, Turner-Wilkinson testified that all aspects of the project had been the subject of
a competitive bidding process.

The hearings did not result in the censure of Gov. de Jongh, let alone a call for his arrest
and prosecution.

Donastorg then called upon the Office of the Inspector General (*OIG”), a branch of the
U.S. Department of the Interior, to audit the facts behind “Mafoligate.” What the public did noet
know at the time was that Hannibal M, Ware, OIG’s Regional Manager, is Donastorg’s cousin,
and Ware was instrumental in the OIG’s decision to take up the matter and “fast track” the audit.

In January 2010, the OIG issued its report, titled Security Improvements at Governor of

DUDLEY, TOPPER

AND FEUERZEIG, LLP || (ho Vipgin Islands Private Residence (hereinafter “OIG Report”).""
1000 Fradarisberg Gade

PO Box 758 . w e s -
R ppp— First, the OIG Report acknowledged that “security is a necessity for any sitting

[340) TT4-4422

10 A copy of Ms. Turner-Wilkinson’s testimony is attached hereto as Exhibit G.
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Governor.” OIG Report (cover letter from Acting Inspector General Mary L. Kendall); see also
id. at 5 (“We recognize that security is a necessity for any sitting Governor. In fact, past Virgin
Islands governors have had some level of security at their private residences regardless of where
they officially resided while in office.”).

Second, the OIG Report took note of the Davis Opinion (written not at the request of
Gov. de Jongh but that of Othniel Vanterpool, Director of Operations at the Department of
Public Works). Acting Attorney General Davis had opined that “the cost of security related
improvements to the Governor’s residence may be properly incurred by the Government.” Davis
Opinion at 1. Of course, the Davis Opinion predated all of the construction performed at the de
Jongh residence. (See OIG Report at 2.)

Under the heading “Public Funds Used Improperly,” the OIG Report addressed what

would become the critical issue in this case: whether the Virgin Islands Legislature had

authorized the expenditure of public funds for the de Jongh security project. O1G Report at 2-3.

The OIG Report correctly notes that the funds had been reprogrammed by Act No. 6917.

Inexplicably, the OIG Report then misquotes the statute, part of an omnibus appropriations bill,
as follows:

In April 2007, the Legislature passed Act No. 6917,
reprogramming the $1.3 million [originally appropriated for the
Nadir Flood Control Project] for the specific purpose of
engineering design, construction, repair, or resurfacing of roads.

BUDEEE THFTn OIG Report at 2 (bold and italics in original).
AND FEUERZEIG, LLP

a——— On this, the most crucial issue in the case now before the Court, the OIG Report gets this
S1. Thomas, U.S. V.1, 00804-0756 . . L. ; X . .
(340) 774-4422 rather simple sentence materially wrong, resulting in an erroneous interpretation of its meaning:

' A copy of the OIG Report is attached hereto as Exhibit H.
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“ — that the $1,305,000.00 could be used enly for reads, to the exclusion of any other type of
construction project.'?
As explained below, the addition in the OIG Report of a comma after the noun “repair”

and before the conjunction “or” is highly material to the charges against Gov. de Jongh — and

most regrettably, simply flat-out wrong. As the Court can see, Act No. 6917 itself inserts no
comma after “repairs” (the plural form used in Act No. 6917, erroneously quoted in the singular
in the OIG Report).

In the context of this case, the significance of the OIG Report’s error cannot be
overstated.

The OIG Report goes on to discuss the alleged “legislative process™ behind Act No. 6917
as relayed to the OIG by six unidentified “senators.” (OIG Report at 2.) These anonymous

senators reportedly claimed that “the funds [reprogrammed by Act No. 6917] were intended for

the purpose of Virgin Islands road improvements[,]” particularly on St. Croix. Jd From its

erroneous reading of Act No. 6917's text and the post hoc comments of the anonymous

legislators, the OIG Report concludes: “Clearly, no part of the $1.3 million was to be used for
security improvements at the Governor’s private residence — or for any other purpose.” Id
(bold and italics added).

As demonstrated below, the highlighted text shows either the depth of the OIG’s

misunderstanding of Act No. 6917, or that the OIG Report was published illegitimately, as

DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Frederksberg Gada
PO Box 756

T —— After reiterating that ensuring the safety of Gov. de Jongh and his family is a legitimate
(340 TT4-4422

deliberately inaccurate propaganda.

2 The OIG Report also erroneously uses the singular for “design” and “repair” instead of Act
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public concern, the OIG Report ends by proclaiming “[t]he Executive Branch of Government ...

cannot independently determine the purpose for which public funds are used. Only the
Legislature has the authority to appropriate public funds to pay for security improvements for
any governor.” (OIG Report at 5.)

The OIG Report does not recommend that criminal charges be brought against Gov. de
Jongh, nor even that Gov. de Jongh personally pay the cost of the security to the Government —
rather, that responsibility is attributed to the “Executive Branch.” (/d.)

In the four years that followed the issuance of the OIG Report, the parties connected to
“Mafoliegate” remained silent, save then-gubernatorial candidate Kenneth Mapp. Mapp
repeatedly referred to the “Mafoliegate™ controversy during his 2010 campaign.

The voters of the Virgin Islands were unimpressed. In November 2010, Gov. de Jongh
defeated Mapp and was elected to a second four-year term.

After the election Mapp reportedly told Gov. de Jongh that “the voters have spoken™ and
had clearly rejected “Mafoliegate” as a basis for denying Gov. de Jongh a second term, and that
he considered the matter closed.

In July 2014, the Senate passed a Resolution criticizing Gov. de Jongh for the security

measures constructed at his residence and “urging and requesting™ that he pay all of the original

cost of the security improvements at his residence, including approximately $50,000.00 for
electronic security equipment that the V.I.P.D. Department of Executive Safety would remove
DUDLEY, TOPPER
AND FEUERZEIG, LLP g H :
Pty from the de Jongh property as soon as his second term expired. Committee on Rules and
PO Box 756
51 Thomas, LS. VI, 00804-0755
{340) TT4-4422

No. 6917s use of the plural form in both cases.
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Judiciary Bill No. 30-0042 (July 21, 2014)."* The Resolution did not suggest that the Attorney

General bring criminal charges against Gov. de Jongh.

In November 2014, Mapp was elected Governor of the Virgin Islands over the
Democratic Party nominee Donna Christensen.

In April 2015, his governorship over, Gov. de Jongh drew a check in favor of the
Government of the Virgin Islands in the amount of $202,831.60 to fulfill the pledge he had
made. The check was delivered to Government House along with an analysis of how the number
was arrived at, which included three separate appraisals by local real estate companies as to the
then-present value the construction added to the de Jongh property.

In May 21, 2015, then-Acting Attorney -General Terri Griffiths, Esq.'* called a press

conference announcing that her office was investigating criminal charges against Gov. de Jongh
based on the security improvements at the de Jongh residence and that the $202,831.60 check

had been returned as “rejected.”

In late May 2015, Griffiths stepped down (or, according to some sources, was forced out)
as Acting Attorney General. Gov. Mapp then nominated former Superior Court Judge James S.
Carroll I1I to the position.

Judge Carroll and Gov. de Jongh’s counsel spoke by telephone conceming Griffiths’

press conference. Counsel reminded Judge Carroll that Gov. de Jongh had always intended and

DUDLEY, TOPPER
anp Feverzeia, LLe || - A copy of the Resolution is attached hereto as Exhibit 1.

1000 Frederisbacy Gade
PO, Bok 758 ' Griffiths took the post after Gov. Mapp’s first choice, Soraya Diase-Coffelt, abruptly resigned
S Thomes, US. V100044758 || in January 2015, The nomination of Griffiths resulted in what has been described as an “open
SRS revolt” by the VIDOJ staff. See hitp://viconsortium,

revolt-after-mapp-appoints-terri-griffiths-as-acting-attorney-general/ .
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publically stated his intention to pay the Government the present value of the structures that

remained on his property after he was out of office. Counsel asked Judge Carroll to examine the

case file and to consider recommending to Gov. Mapp that the check be accepted and the matter
dropped. Judge Carroll assured counsel he would look into the matter.

Counsel never heard back from Judge Carroll.

Instead, in early August 2015, Gov. Mapp asked Carroll to step down. The timing
strongly suggests that Mapp did so because Judge Carroll had concluded that “Mafoliegate™ was

not a criminal matter, Mapp then nominated Attorney Claude Walker for the position of Acting

Attorney General, St. Croix Source, Attorney General: Another One Bites the Dust (August 1,
2015).

It appears that in Walker, Gov. Mapp found the right person to do his bidding. On

August 18, 2015, Gov. de Jongh was arrested for purportedly violating V.I. Code Ann. tit. 14, §

1662(1) and V.I. Code Ann. tit. 14, § 1663(1).

ARGUMENT
A, Rule 12 Standard

Simply put, the alleged facts contained in the Information drawn up at the leisure of the
Attorney General must set forth all of the elements of the offense charged or the Information
must be dismissed. See Fed. R. Crim. P. 12(a)(3)(B)(iv); Unired States v. Enmons, 410 U.S. 396,

DUDLEY, TOPPER 400 (1973) (upholding dismissal of indictment alleging Hobbs Act violation where the
AND FEUERZEIG, LLP

e m"""h'“""m”'" defendant’s conduct alleged by the government was not “wrongful” as defined by the statute);
o " || United States v. Schmidr, 2004 U.S. Dist. LEXIS 24628, *5-6 (D.S.D. Nov. 2, 2004) (“To

convict Defendant under § 3146(a)(1), the Government must prove that: 1. He had been released
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on bail pending trial; 2. He was required to appear before a court; and 3. He knowingly failed to
appear. Neither 18 U.S.C. § 3141, et. seq. nor the Federal Rules of Criminal Procedure, see Fed.
R. Crim. P. 46, authorize the United States Marshal's Service to grant bail or release a criminal
defendant on conditions pending trial. Defendant is therefore correct that the Marshal's Service is
not a ‘court’ under § 3146(a)(1). Inasmuch as the Marshal's Service is not a ‘court’, failure to

appear before it, as ordered by this Court, does not violate § 3146(a)(1).” (citations omitted)). If

the allegations do not support each and every element of the crime charged, the Information must
be dismissed. See United States v. Brownfield, 130 F. Supp. 2d 1177, 1184 (C.D. Cal. 2001)

(indictment under to 18 U.S.C. § 876 and 1 U.S.C. § 1 for sending letter to FBI via U.S. Mail

containing threat to another person dismissed as “the text and legislative history of both section
876 and section 1, relevant case law, and the longstanding principles of statutory interpretation
support prosecution under section 876 only when the threatening communication is addressed to
a person and not an agency of the federal government.”).

As explained below, the allegations against Gov. de Jongh do not constitute a crime.
B. The Relevant Statutes

In this case, there are three statutes that must be examined.

Count One charges Gov. de Jongh with violating Section 1662(1) of Title 14 of the

Virgin Islands Code, which reads in relevant part:

Whoever, being a public officer or person charged with the

DUDLEY, TOPPER receipts, safekeeping, transfer or disbursement of public monies -
AND FEUSRTIN, LLF (1) appropriates the same, or any portion thereof to his own use or
P o the use of another, without authority of law; ... shall be fined not
S e— more than ten thousand ($10,000) dollars or imprisoned not more
(340) 744422 than ten (10) years, or both, and shall be disqualified from holding

any public office.
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V.I. Code Ann. tit. 14, § 1662(1) (bold and italics added).
Count Two charges Gov. de Jongh with violating Section 1663(1) of Title 14 of the
Virgin Islands Code, which reads in relevant part:
Whoever — (1) being an officer charged with the receipt,
safekeeping, or disbursement of public money, neglects or fails to
keep and pay over the same in the manner prescribed by law; ...
shall be fined not more than ten thousand ($10,000) dollars or
imprisoned not more than ten (10) years, or both, and shall be
disqualified from holding any public office.

V.I. Code Ann, tit. 14, § 1663(1) (bold and italics added).

Both statutes were adopted in the original 1921 Virgin Islands Code and have changed
very little over the years except for the punishments for violation, which have been increased by
amendment."

The third statute, of course, is Act No. 6917, which specifically provides that
$1,305,000.00 in public funds are available to be spent “for engineering designs, construction,
repairs or the resurfacing of roads.”

C. The Rules of Statutory Construction

It is axiomatic that a statute must be enforced as written, because its plain language is

most relevant in determining legislative intent:

In interpreting a statute, we commence with the plain language of
the statute, If the language is clear and unambiguous, there is no
need to resort to any other rule or statutory construction. Dodd v.
United States, 545 U.S. 353, 359, 125 S, Ct. 2478, 162 L. Ed. 2d

DUDLEY, TOPPER 343 (2005) (holding that when the statute's language is plain, the
AR FRMRRTIN LLE sole function of the Court, at least where the disposition required
m:"“mm by the text is not absurd, is to enforce it according to its terms.)
o1 Thomas, 1S, V1L 0004-0756 Accord Gilbert v. People, 52 V 1. 350, 356 (V.I. 2009). See also In
0} T4 re Adoption of Sherman, 49 V.I. 452, 468 (V.I. 2008) (*In

15" A copy of Chapter 9 of the 1921 Code is attached hereto as Exhibit J.
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interpreting a statute, the court looks first to the statute's plain
meaning and, if statutory language is facially unambiguous, its
inquiry comes to an end”) (internal quotation marks and citations
omitted).

The United States Court of Appeals for the Third Circuit has held

consistently that legislative intent is presumably expressed through

ordinary meaning of the words it chose to use, and if the statutory

language is unambiguous, the plain meaning of words is ordinarily

regarded as conclusive.
Shoy v. People, 55 V.1. 919, 926-927 (V.1. 2011). Accord James v. de Jongh, 52 V. 1. 202, 208
(Super. Ct. 2009) (“Courts must presume that a legislature says in a statute what it means and
means in a statute what it says there. Consequently, the first step in interpreting a statute is to
determine whether the language at issue has a plain and unambiguous meaning with regard to the
particular dispute in the case. When the words of a statute are unambiguous, then, this first canon
is also the last: judicial inquiry is complete.” (citations and internal quotations omitted).

“The plain meaning of a statute will typically heed the commands of its punctuation.”

Pawn Ist LLC v. City of Phoenix, 294 P.3d 147, 149 (Ariz. Ct. App. 2013) (internal quotation
omitted). Analyzing a statute for its plain meaning, then, requires an examination of its
punctuation. See In re Lehman Bros. Mortgage-Backed Securities Litig., 650 F.3d 167, 176 (2d
Cir. 2011) (to interpret the statute at issue, “we begin, as we must, with the statute's text,

considering the ordinary meaning of Congress's chosen language as informed by its

punctuation.”).

DUOLEY, TOPPER The grammatical rule known as the “doctrine of last antecedent” is the concept most
AND FEUERZEIG, LLP
‘mmm germane to this Court’s analysis. “Under that principle, qualifying words, phrases, and clauses
B1. Thomas, ULS. V.I. D0B04-0T56 ) i . .
- are to be applied to the words or phrase immediately preceding, and are not to be construed as

extending to and including others more remote.” Elliot Coal Mining Co., Inc. v. Director, Office
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of Workers Compensation Programs, 17 F.3d 616, 629 (3d Cir. 1994) (internal quotation
omitted). “Under the normal rules of English punctuation for words in a series, it is the absence
of a comma or other punctuation before the coordinate conjunction *or’ that would indicate it and
its modifier, the limiting adjective clause, are to be treated separately rather than as part of the
whole series. Conversely, the presence of a comma before the last clause in the statute suggests
[l that the limiting clause applies to the entire series.” JId at 630 (citation and internal quotation
omitted). Accord-State v. Kluessner, 389 N.W.2d 370, 371-372 (lowa 1986) (“Ordinarily,
qualifying words and phrases refer only to the immediately preceding antecedent. The absence of
a comma following ‘special verdict’ also suggests that the phrase ‘upon which a judgment of
conviction is rendered’ was intended to modify only ‘special verdict’ and was not intended to

travel further forward in the sentence to modify ‘plea of guilty’ or *verdict of guilty.”” (citation

omitted)); State v. Harm, 340 P.3d 1110, 1115 (Ariz. Ct. App. 2015) (“Here, the enhancer

applies to ‘any felony offense [committed] with the intent to promote, further or assist any

criminal conduct by a criminal street gang.” AR.S. § 13-714 (emphasis added). In contrast, the

offense Harm was acquitted of penalizes commission of ‘any felony offense, whether completed
or preparatory for the benefit of, ar the direction of or in association with any criminal street
gang” ARS. § 13-2321(B) (emphasis added). In the absence of a comma separating
‘preparatory’ from "for the benefit of,” we must read the singular, unitary provision, ‘preparatory

for the benefit of,” as a non-restrictive clause modifying ‘any felony offense.”); Pawn Ist LLC,
DUDLEY, TOPPER

AND FEUERZEIG, LLP || 904 P.3d at 311-312 (“Among the rules of punctuation we consider is the ‘last antecedent rule.’
1000 Fraderksbarg Gade

P.D. Bax 756

o1 Tromas, us. vi.ocsoso7ss || S @pplied in Arizona, the last antecedent rule requires that a qualifying phrase be applied to the

(340) TT4-4422

word or phrase immediately preceding as long as there is no contrary intent indicated.” (citation
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and internal quotation omitted).

The Supreme Court of the Virgin Islands applied the doctrine of last antecedent in
Fontaine v. People, 59 V.1. 1004 (V.1. 2013). In Fontaine, the Office of the Territorial Defender
(“OTD”) moved the trial court for permission to withdraw from representation of an indigent

defendant. The motion was denied. On appeal, OTD argued that it had the right to unilaterally

withdraw under Virgin Islands Code Ann. tit. 5, § 3524 (“Section 3524”), which provides:

“When representing an indigent client in a criminal proceeding before the Superior Court, the

Public Defender shall counsel and defend such client at every stage of the proceedings against
him, and at any appeals or other remedies before or after conviction that he considers to be in the
interest of justice.” Id. at 1009. Affirming the court below, our Supreme Court relied on the
doctrine of last antecedent to interpret Section 3524:

Although not directly stating so, it appears that Onyejekwe

believes that the language “that he considers to be in the interest of
justice™ modifies all language that precedes it.

We disagree. When interpreting a statute, courts should consider
the grammatical “rule of the last antecedent,” under which ‘a
limiting clause or phrase ... should ordinarily be read as modifying
only the noun or phrase that it immediately follows.” Barnhart v.
Thomas, 540 U.S. 20, 26, 124 8, Ct. 376, 157 L. Ed. 2d 333
(2003). “The last antecedent is the last word, phrase, or clause that
can be made an antecedent without impairing the meaning of the
sentence.” Waid v. State ex rel. Dep't of Transportation, 996 P.2d
18, 23 (Wyo. 2000) (quoting 2A Sutherland Statutory Construction
§ 47.33 at 270 (5th ed. 1992)) (internal quotation marks omitted);
accord Newberry Station Homeowners Ass'n v. Board of

DUDLEY, TOPPER Supervisors, 285 Va. 604, 740 S.E.2d 548, 554 (2013). Applying
AND FEUERZEAG, LLP the rule of the last antecedent, the language in section 3524

e P',,_: h"m'm Onyejekwe relies on — “that he considers to be in the interest of
B e TR R justice” — would only modify “other remedies before or after
(340) 774-4422 conviction,” and not “appeals” or “every stage of the proceedings

against him.”
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Fontaine, 59 V.I. at 1009-1010.

Applying the doctrine of last antecedent in the matter at bar must lead to a dismissal of
the Information.

In this case, the probable cause affidavit signed by V.L.P.D. Special Agent Kenneth
Schulterbrandt Jr. dated August 17, 2015 (the “Schulterbrandt Affidavit” (Exhibit K)), was used
to support the charges in the Information. The Schulterbrandt Affidavit was obviously (but
without attribution) cribbed directly from the OIG Report.'® Schulterbrandt alleges that Gov. de
Jongh acted “without authority of law” (required under V.I. Code Ann. tit. 14, § 1662(a)) and
“neglect[ed] or fail[ed] to keep and pay over the same in the manner prescribed by law”
(required under V.I. Code Ann. tit. 14, § 1662(a)) solely because the $490,000.00 used for the de
Jongh construction project was dedicated exclusively for “rerritorial road projects,” and not
construction projects like the de Jongh security construction. (Schulterbrandt Affidavit § 7.)
Schulterbrandt concludes that Gov. de Jongh “unlawfully diverted ... Act No. 6917 [funds] to
serve his own personal interests.” (/d. ] 13.)

Maddeningly, Schulterbrandt concludes by making the exact same error made in the
OIG Report, asserting that Gov. de Jongh “willfully, knowingly and intentionally
misappropriated specifically earmarked public funds that belonged to the United States Virgin

Islands Government and were to be used solely for the purpose of engineering design,

'® Compare Exhibit K to Exhibit H, the OIG Report. That Schulterbrandt simply copied the
OIG Report for his probable cause affidavit is obvious. It is also deeply disturbing that
Schulterbrandt did not perform his own independent investigation. When the Court grants Gov.
de Jongh’s pending motion for a probable cause hearing, the Court can ask Schulterbrandt under
oath why he gave such a rubber-stamp to a document the contents of which he plainly had no
personal knowledge.
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construction, repair, or resurfacing of roads in the United States Virgin Islands.” (/d. Y 14 (bold
and italics added).)

Like the OIG Report he plagiarized for his affidavit, Schulterbrandt misspells “design”
and “repair,” both of which are in plural form in Act No. 6917. More importantly,
Schulterbrandt inserts a comma between the noun “repair” and the conjunction “or” that does
not appear in Act No. 6917. As the Attorney General would have it, then, Act No. 6917 must be
read as authorizing expenditure only on (1) engineering designs of roads; (2) construction of
roads; (3) repair of roads; or (4) resurfacing of roads.

Nonsense.

First, if the Senate had intended to limit the expenditure of Act No. 6917 funds only on
roads, the statute would simply have read: *“The sum of $1,305,000 is appropriated in the fiscal
year ending September 30, 2007, ... to the Department of Public Works for reads.” The rest —
engineering designs, construction and repairs — would be mere surplusage. The law abhors such
aresult. See DelRio-Mocci v. Connolly Properties, Inc., 672 F.3d 241, 249 (3d Cir. 2010) (“It is
a well known canon of statutory construction that courts should construe statutory language to
avoid interpretations that would render any phrase superfluous.” (internal quotation omitted)).

As explained in detail above, the de Jongh construction project was not the only non-road

“construction” paid for with Act No. 6917 funds. Hundreds of thousands of dollars were spent

on vaults at Eastern Cemetery and for drainage projects on St. Croix and St. Thomas. (See

DUDLEY, TOPPER
AND FEUERZEIG, LLP || Exhibits C, E, F.) Act No. 6917 is plainly broad in scope and does not limit use of the
1000 Fredarksberg Gade

PO, Box 756 . & k)
¢ Tromas, U vi cosnsorss || 31,305,000.00 appropriated only for “roads.
(340) TT4-4422

Second, the Attorney General’s recitation of Act No. 6917 (and that of Special Agent
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Schulterbrandt and the OIG) fails to account for the actual words and punctuation of Act No.
6917."7 Indeed, the Attorney General goes beyond mere error by omission and writes into Act

No. 6917 punctuation and words that do not appear in the statute. At best this amounts to

recklessness on the part of the Attorey General; at worst, it exposes this case as a frame-up job

by Gov. de Jongh’s detractors.

In any event, there is no comma after “repair” and before “or” in Act No. 6917.
Applying the doctrine of last antecedent, each noun — “engineering designs,” “construction,”
“repairs,” and “resurfacing” stand apart, and the qualifying phrases “of roads™ solely modifies
the last antecedent in the sentence — i.e., “resurfacing.” See Garza v. Sun Life Assur. Co. of
Canada, 2013 U.S. Dist. LEXIS 60469, *23-24 (S.D. Tex. April 29, 2013) (*The Court can
discern no reason, grammatical or otherwise, why the last antecedent rule does not apply in the
case before it; the presence of a single comma between ‘infirmity or disease of any kind’ and

‘infection unless due to an accidental cut or wound’ indicates that the modifying language

applies only to ‘infection.””); Md. Dep't of the Env't v. Underwood, 792 A.2d 1130, 1139 (Md.
Ct. App. 2002) (“Section 9-276(a) imposes liability for reimbursement on the ‘owner or operator
of the site or any other person who caused the tires to be stored or disposed of at the site in
violation of this subtitle.” Respondents' interpretation of this section would have the clause ‘who

caused the tires to be stored or disposed of at the site in violation of this subtitle’ modify all three

categories of potential responsible parties described in the statute, i.e. the ‘owner,’ the *operator,’
DUDLEY, TOPPER

AND FEUERZEIG, LLP
1000 Fragerikabery Gada
PO. Box 756 17 Almost amusingly, Schulterbrandt swears that the V.I. Department of Public Works relied
St Thomas, US. 1008040756 || y\on the January 2010 OIG Report when it told the V.I. Public Finance Authority in April 2007
BT that Act No. 6917 funds could be used for the de Jongh construction project. (Schulterbrandt
Affidavit § 7.) Clearly, the Schulterbrandt Affidavit was drafted and executed in a most slapdash

fashion.
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and ‘any other person.’ That interpretation, however, ignores the clear meaning of the structure
and relationship of the words as they appear in the statute and does not acknowledge the
generally recognized rule of statutory construction that a qualifying clause ordinarily is confined
to the immediately preceding words or phrase - particularly in the absence of a comma before the
qualifying phrase. In consideration of that principle, we are unable to adopt Respondents'
interpretation.” (citations omitted)); Doe v. Michigan Dep't of Corrections, 236 Mich. App. 801,
811, 601 N.W.2d 696 (Mich. Ct. App. 1999) (White, J., concurring) (“The absence of a comma

after ‘private agency’ in both the PWDCRA's and CRA's definitions of ‘public service’ supports

that the phrase ‘established to provide service to the public’ modifies only ‘a tax exempt private
agency.’ Qualifying words and phrases in a statute refer solely to the last antecedent in which no
contrary intention appears. In this instance, the modifying clause (“established to provide service
to the public’) is confined to the last antecedent (‘a tax exempt private agency’). Nothing in the

subject matter or dominant purpose of the statute requires a different interpretation.”),

In sum, if there actually were a comma inserted into Act No. 6917 between the noun
“repair” and the conjunction “or,” the statute might be interpreted in a way that favors the
Attorney General. It does not. And it is not the place of the Attorney General to rewrite Act No.
6917 to suit his fancy — or to advance someone’s political or personal agenda.

The plain language of Act No. 6917 confirms that the funds at issue were available to

spend on the construction at the de Jongh residence. Therefore, Gov. de Jongh did not act

DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Fradertkebarg Gada
H_Tm:ix_zmm prescribed by law.” The Information does not state an offense. The charges under V.1, Code

(340) TTA-4422

“without authority of law.” Governor de Jongh’s actions were completely within “the manner

Ann, tit. 14, §§ 1662(a) and 1663(a) must be dismissed.
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Finally, Gov. de Jongh expects the Attorney General to offer in opposition statements by
some or all of the six anonymous senators referred to in the OIG Report who (we assume) will
attest to a contrary reading of Act No. 6917. The Court must not fall for the prosecution’s
tainted bait.

“The general rule is that, in determining legislative intent, the views of individual drafters
are not considered as grounds upon which to construe a statute.” C-Y Devel Co. v. City of
Redlands, 187 Cal. Rptr. 370, 374 (Cal. Ct. App. 1982). When a statute is vague, courts
sometimes turn to its legislative history to aid in its interpretation, but not, as here, when the
statute at issue is plain and unambiguous. See People v. Lake, 59 V.1. 178, 184 (Super. Ct, 2013)
(“A court may “presume that the legislature expresses its legislative intent through the ordinary
meaning of the words it chooses to use, and if the statutory language is clear, it is not necessary
to look for congressional intent from legislative history.”); accord C-Y Devel. Co., 187 Cal. Rptr.
at 374 (“An exception has sometimes been made where the drafters' views were clearly and
prominently communicated to the legislators at the time the measure was being considered for
enactment, on the theory that there was reason to believe that the other legislators were
influenced in their view of the bill by the drafters' communicated views, but the exception has
been largely confined to a setting in the Legislature where a limited number of legislators may
clearly be expected to be so influenced. The exception is also clearly confined to views
expressed while the measure was being considered, and does not concern expressions of

individual motivation made after the fact.” (italics added)).

Act No. 6917 was not debated in the Senate. It was passed by voice vote as one section

of a multiple-provision omnibus spending bill containing a plethora of amendments, each
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sponsored by particular senators. Act No. 6917 was sponsored by Sen. Dowe, who was copied
on correspondence between the Department of Public Works, Department of Property and
Procurement, and the V.I. Public Finance Authority, all of which contained references to the de
Jongh security project. (See Exhibits C, E, F.) Apart from this correspondence, there is no
legislative history of record.

If the Attorney General proffers the statements of current and former senators who voted
on Act No. 6917 concerning their understanding of it, the Court must reject the proffer out of
hand as they are entitled to no weight. See Barber v. Thomas, 560 U.S. 474, 486 (2010) (*And
whatever interpretive force one attaches to legislative history, the Court normally gives little

weight to statements, such as those of the individual legislators, made affer the bill in question

has become law.” (italics in original)); Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 579 (1995)
(“Material not available to the lawmakers is not considered, in the normal course, to be
legislative history. After-the-fact statements by proponents of a broad interpretation are not a
reliable indicator of what Congress intended when it passed the law, assuming extratextual

sources are to any extent reliable for this purpose.”); Veasey v. Abbort, 796 F.3d 487, 502 (5th

Cir, 2015) (“Moreover, the district court appeared to place inappropriate reliance upon the type
of postenactment testimony which courts routinely disregard as unreliable.™).
The Court need not become embroiled in an unseemly debate over the credibility of

senators who did not even bother to place their supposed understanding of Act No. 6917 in the
DUDLEY, TOPPER

AND FEUERZEIG, LLP
1000 Fredarisbarg Gada
RO Bax 756

o1, Thomas, us vt oososorss || | understanding” of a statute they did not bother to question before casting their votes in favor of
(340) TT4-4422

legislative record. Such public servants as these have no business swearing to a purported secret

— or in assisting the Attorney General in his quest for an illegal conviction.
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Fortunately, the language of Act No. 6917 is unambiguous. It includes “construction” as

one of the permitted uses of its reprogrammed funds. Since the de Jongh security project

involved construction, Gov. de Jongh, the Department of Public Works, the Department of
Property and Procurement and the V.I. Public Financing Authority all acted with the appropriate
legal authority.

There is no reason to perpetuate the Attorney General’s charade any longer. The
Information must be dismissed.

WHEREFORE, the Information dated September 2, 2015, must be dismissed.

Respectfully submitted,

or and

i«

Michg#l C. Quinn (V.1. No. 1101)
Law House, 1000 Frederiksberg Gade
P.O. Box 756

St. Thomas, VI 00804

Telephone: (340) 774-4422
Facsimile: (340) 715-4400

Email: mguinn@dtflaw.com

Counsel for Defendant John P. de Jongh, Jr.

DUDLE ERZEIG, LLP

Dated: November 3, 2015
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3d day of November, 2015, a true and exact copy of
the foregoing was sent via First Class U.S. Mail to:

AAG Quincy McRae

Chief, Criminal Division
AAG Daniel Huston
Department of Justice
48B-50C Kronprindsens Gade
GERS Bldg., 2nd Floor

St. Thomas, VI 00802

Attorneys for the People of the V.1
With a copy via e-mail to:

uiney.McR. Dj.vi.gov
Dan.Huston@doj.vi.gov

DUDLEY, TOPPER
AMND FEUERZEIG, LLP
1000 Fredariebery Gade
[P0 Box 756
5L Thomaa, LS. VU1, D0G04-0756
(340) TT4-4422
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

PEOPLE OF THE VIRGIN ISLANDS, ,
: CRIMINAL NO, ST-15-CR-309
Plaintiff, CRIMINAL NO. ST-15-CR-310
CHARGES:
— W )2 Connte M VeCr §§ 16620 41(8) - .

JOHN P. de JONGH, JR., and
JULITO FRANCIS,

)
)
)
)
) 2Counts 14 V.LC. §§ 1663(1), 11(a)
)
)
;
Defendants, )
]

INFORMATION

The People Of The Virgin Islands Charges That:
COUNT ONE

On or about April 2007 through January 2009, JOHN P, de JONGH, JR., while aided
end sbetted by Julito Frmci:,haingapuhllcnfﬁururpmundwdwiﬂithemﬂpt.
safekecping, transfer or disbursement of public monies, appropriated the same, or any portion
ﬂlgeuftuh[iummmthnmufmtha,wﬂhoutnuﬂ:.nﬂt}fufhw,touil:inhlsuupmltru
.Ewnmnrgribavh-ginlalandshuini&nhdthaprmuufthamwrshnufpublinﬁmdm
pﬂmhmhy&umﬁmufmﬁﬂshmuﬂFmeﬂrﬂNim@ﬂwusmﬂDuﬂmmﬂ
Tﬁmtr-Fiw.Cmta ($490,000.25) of govemmental highway funds to the funding of
improvements to his private residence, in violation of V.I. CODE ANN. tit. 14 § 1662(1); V.I.
CODE ANN. tit. 14 § 11(a). [EMBEZZLEMENT OF PUBLIC ACCOUNTS]
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CRIMINAL Nos. 5T-15-CR-3
Information
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TONGH, JR. & JULITO FRANCIS
09 & ST-15-CR-310

COUNT TWO
On or about April 2007 through January 2009, JOHN P, de JONGH, JR., while aided

nndabattedbyJuﬁtoFrmds,belnglpublluufﬁnurorpmmnnhugedmﬂnhameIpt,

~---safekeeping, transfer-or-disbursement.of public-monies, neglected.or failed to-keep-and pay-over- -

the same in the manner proscribed by law, to wit: in his capacity as Govemor of the Virgin
Islands he participated in the conversion of public funds to private use by the execution of
contracts to convert Four Hundred Ninety Thousand Dollars and Twenty-Five Cents
($490,000.25) of governmental highway funds to the funding of improvéments to his private
residence without legislative authorization, in violation of V.I. CODE ANN. tit. 14 § 1663(1);
V.1 CODE ANN. tit. 14 § 11(a). [EMBEZZLEMENT OF PUBLIC ACCOUNTS]
COUNT THREE

On or about April 2007 through January 2009, JULITO FRANCIS, while aided and
abetted by John P. de Jongh, Jr., being a public officer or person charged with the receipt,
safekeeping, transfer or disbursement of public monies, appropriated the same, or any portion
thereof to his own use or the use of another, without authority of law, to wit: in his capacity as
Director of the Public Finance Authority of the Virgin Islands he participated in the conversion
of public funds to private use by authorizing Four Hundred Ninety Thousand Dollars and
Twenty-Five Cents (3490,000.25) of governmental highway funds to be used for impravements
to Governor John P. De Jongh, Jr.'s private resideace, in violation of V.L. CODE ANN. tit. 14 §
1662(1); V.I. CODE ANN. tit. 14 § 11(a). [EMBEZZLEMENT OF PUBLIC ACCOUNTS]

i
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COUNT FOUR
On or about April 2007 through January 2009, JULITO FRANCIS, while sided and

nhﬂwdbyluhiP.duJungh.Jr..beingapuh]juuﬂlnerurpumdmgudwiﬂlthumaﬁpb,

safekeeping, transfer_or disbursement of public.monies, neglected o failed to keep.and payover.

the same in the manner proscribed by law, to wit: in his capacity as Director of the Public
Finance Authority of the Virgin Islands he participated in the conversion of public funds to
peivate use by authorizing Four Hundred Ninety Thousand Dollars and Twenty-Five Cents
($490,000.25) of governmental highway funds to be used for improvements to Governor John P.
De Jongh, Jr.'s private residence without legislative authorization, in violation of V.. CODE
ANN. tit. 14 § 1663(1); V.I. CODE ANN. tit. 14 § 11(s). [EMBEZZLEMENT OF PUBLIC
ACCOUNTS])

Respectfully submitted,

CLAUDE EARL WALKER, ESQUIRE
Acting Attomey General of the U.8, Virgin Islands

DATED: _September2,2015 ;
Z

BY:
DANIEL HUSTON, ESQUIRE
Assistant Attorney General

V.L Department of Justice

4/8
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Gov

DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL _
Kronprindsens Gade #6040 Estate Castle Coakley
m Complex, 2" Floor Christiansted _ S
St. Thomas,V.L 00802 $t. Crolx, V.1 00820
(340) 774-5666 Fax: (340) T76-349%4 (340) 773-0298 Fax: (340) 773-1425
Monday, January 22, 2007 g 7
VIA FACSIMILE AND HAND DELIVERY B =
™%
- N
Honorable Robert Moorehead a—
Acting Commissioner o= ~
Department of Public Works - ':__“'" !
248 D Db . E w0 -
St. Thomas, Virgin I[slands 00802 =

Re:  Security related Improvements to Governor’s Private Residence
A.G.O. File No. SOL-07-0154

Dear Acting Commissioner Moorehead:

Mr. Othniel Vanterpool, Director of Operations at the Department of
Public Works, recently advised this Office that Governor de Jongh intends,
during his term of Office, to reside at his private residence rather than the
Governor's official residence on Denmark Hill. He also advised that, as a result
of the Governor’s decision, security related improvements will have to be made
at the Governor’s private residence. Mr. Vanterpool requested advice on
whether the cost of such improvements may be properly incurred by the
Government. It is our opinion that the cost of security related improvements to
the Governor’s residence may be properly incurred by the Government.

An expenditure of public funds is permissible, even if a private individual

derives a special benefit, as long as a public purpose is served and that public

purpose is the primary reason for the expenditure. See, e.g., State ex rel. Corbin

v. Superior Court, 767 P.2d 30 (Ariz. 1988); Duckworth v. Kansas City, 758 P.2d
201 (Kansas 1988). Also, it is well established that there is a public interest in

providing security for the Governor and protecting his person. See Times Mirror

Co. v. Superior Court, 813 P.2d 240, 253 (Cal. 1991); City of San Jose v. Superior
Court, 88 Cal.Rptr.2d 552, 560 (Cal. 1999) (recognizing public interest in
protecting Governor’s physical security).

34-3 KRONPRIND SENS GADE. GERS COMPFLEX, I'** FLOOR. 5T. THOMAS, US. VIRGIN ISLANDS #0831
040 CASTLE COAKLEY . DESICN CENTER BLDC. CHRISTIANSTED, T. CRODC ULS. VIRGIN ISLANDS W28
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Thus, pursuant to the applicable authorities, public funds may properly
be expended to pay the cost of improvements at the Governor’s private residence
for the purpose of protecting the Governor. Securing the protection of the
Governor is recognized as a valid public purpose and would be the primary
purpose in making security improvements to his private residence. Since the
improvements to the Governor’s private residence would serve a public purpose,
it is a permissible expenditure of private funds, even if the Governor may derive
a special benefit, such as appreciation of the value of his private residence. See,
e.g, Corbin, supra, 767 P.2d at 33 (loan or expenditure of arbitrage earnings on
proceeds of industrial development bonds may be constitutionally permissible,
even if some private individual or organization thereby derives special benefit,
as long as public purpose is thereby served); Nichols v, South Carolina Research
Authority, 351 S.E.2d 155 (5.C. 1986) (because a private individual makes a profit
as a result of legislation does not change the public purpose into a private

purpose).

Should you have any questions or require additional information, please
contact me or Acting Solicitor General Paul Paquin at 774-5666.

Sincerely,

(. Dounp

Elliott M. Davis
Acting Attorney General

cc:  Honorable John P. de Jongh
Governor, US. Virgin Islands

Othneil Vanterpool
Deputy Commissioner of Operations
Department of Public Works

P\ Solicltor_Cen\ DATA\ LETTERS\ Moorehead Gor Secuslty.doc
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s roblin GOVERNMENT OF
5oy THE VIRGIN ISLANDS OF THE UNITED STATES
e
PUBLIC woRKs DEPARTMENT
8244 suR BasE
ST. THOMAS, v.|, 00B02-5805
OFFICE OF TEL: (340) 7784844, £, 207/208

THE CﬂMHiEEIDNER {390 774-1 309
FAX: (340) 774.3889

January 30, 2007

Chairman of Board, Public Finance Authority
Office of the Governor, 21-22 Kongens Gade
00802

Dear Honorable Govemor delongh:

The Department of Public Works is respectfully Tequesting your support and approval to
de-obligate funds in the amount of $1,305,000.00 from the 1992 Construction Bonds,
rﬁmedforihuNndirdegePtnjnc:t, as amended by Act 6427,

With Senmamnvﬂ.theﬁmthuiﬂaidiuthuﬁmingﬂfﬂwpmjmuﬁmd below,

_ (Estimated Casy)
Cﬂnmm Bo:ﬂ& Road Improvements STT $275,000.00
Eastern Cemetery — Construction of Vaults STT $358,000.00
Goat Hill Paving and Drainage Improvements STX $334,545.00
Rowute 82 —Drainage Improvements STX $135,000.00
Plasning & Design Contraet for Leonardo Trotman Drive STT $200,000.00
Drainsge Improvemens of Plot #3 at Estate Priacess STX 3121,269.59

Total §1,4158145

ThNadirBﬁdgqujmtisputﬂuunfaﬂn&:-phmMjmt Phase one has beep
mmpieﬁed;hcrwverphuehmhmmtmbcgm ltisnppmﬁ.mmnwinb:at
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Sincerely,
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PARTMENT
& Estats Anna's Hope
. _ R Fax: (340 7730670

L

Act No, 6917, Section 17
Dﬂpa:hm

: "eprogrammeq $1,305,000 for the use
2SNt of Pypyj Works for e ing designs, Constructiop, 'epairs ang
. I®surfacing of roads. | am hereby fequesting they You forward 5 letter to
. Commissioner Lyrin Millin, Department Sf Property g Pl‘ocr.}ramerrt, informing hep

that the fyndg in the amount of $1,305,000 €an be useqd from the "Nadir

lood Controj Project » .Aﬂuording t 6917; the rogrammeq funds are tg
ha uga.d fﬂ.l':' i . *
riverje::t STT
%ad Improvements at
truction

* Leonardg Trotman prjye STT
ﬂipm\fa?'lem of Piot #3 at Estate Princess . g7x

ease let me'know at your earliest Convenience,

Ce Honorable Carlton

Dowe — Senator ;
—_ Robert Moorehead . Hss.lstam:ﬂmnmls_siﬂmr .
Aloy = Deputy Commissioner of Engineering
Dayna Clendinén Deputy Goninissidner of Administration
Francigeq adal- Distyict Engiﬂeerfpmj_act Manager
zd €SLLELObE

mmwuﬂmmn'm B2 a0 ne g
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- V-T-P - F- A

VIRGIN ISLANDS PUBLIC FINANCE AUTHORITY

April 30, 2007

The Honorable Lynn Millin
Commissioner

Department of Property & Procurement
Sub Base

St. Thomas, VI 00802

Re: Reprug,ramming of §1,305,000 Previously Embarked for the “Nadir Bridge Flood
Control Project (Act No. 6917)

Dear Commissioner Millin:

. Be advised that the Public Finance Authority (PFA) is currently holding $1,305,000
pursuant to Act No. 6917, Section 17 which reprogrammed said funds for use by the Department
of Public Works for engineering designs, construction, repairs and resurfacing of roads.

According to Act No. 691 7, the reprogrammed funds are to be used for:

Leonardo Trotman Drive Project - STT

Security Booth & Road Improvements at the Governor’s Residence — STT
Cemetery Construction & Improvements

Route 82 — Drainage Improvements — STX

Planning & Design Contract for Leonardo Trotman Drive — STT

Drainage Improvement of Plot #3 at Estate Princess - STX

= * * 0 @

Before the disbursements of these funds can occur, the Department of Property &
Procurement must forward to the PFA, contract documents, certifications of the vendors
selected, unit cost and terms of payments of the services to be performed, In addition, copies of
the “Notices to Proceeds” issued to each vendor to start work must also be submitted.

Once these documents and certifications are received, the Department of Public Works
(DPW) may submit vendor invoices for payments, These invoices must be accompanied with an
appropriate certification of the DPW that the work has been performed and accepted and that

payment is authorized. Invoices should be submitted to the Public Finance Authority at No. 24

- Box 430, Emancipation Garden Station, Charlotte Amalie, St. Thomas, U.S. Virgin Islands 00804-0430 Tel: 340-714-1635 Fax: 340-714-1636

EFTA01074757



Page -2-
Commissioner Lynn Millin
April 30, 2007

Honduras, 2™ Floor, Frenchtown, St. Thomas, 00802, The PFA. will only acknowledge, accept
and pay invoices with certifications above the signature of the Commissioner of the Department
of Public Works. '

-
o

If ynﬁ_ﬁcéﬂ additional information of have any questions, please contact me,
Sincerely,

g U
ito A. Francis
irector Finance and Administration

ce:  The Honorable Darryl A. Smalls, Commissi onet, Dept. Public Works
The Honorable Carlton Dowe, Senator, 27% Legislature of the VI
Robert Moorehead, Assistant Commissioner, DPW
Aloy Nielsen, Deputy Commissioner of Engineering
Dayna Clendinen, Deputy Commissioner of Administration
Francisco Nadal, District Engineer / Project Manager
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'QOMMITTEE ON FINANCIAL SERVICES — 10-20-08 < PF IV . 15

twé, yeu said Rugist 12th is when the bidding opened for the
cuard House, beciuse T ‘had noticed thak ih my Hites.

MR, CRIFFITHY MBELL 12¢H.

MR, GRIEFITH: Yes.

SENATOR JEMES: You recognize that tHd -Governor
SIgned Hhi transger inte lew on April £5, 2007. &, Hhe
bidding went out béfors. the donny had het. signed cver. You
zecbgnize that, SiE?
Wilkinson, corzeat? |

MY, TURNER-WILKINSON: Thab's corgect, sir.

SENATOR, JAMES: Good avening. The ALGEGPhORs 13
wﬂ Ml Tox ThE Reesa, and procesd.
eavening senutnr Hwile A, James, Chaigian of the Committeq o
Fipancial Services, Infrastructure and Consumer Affairs,
mesibers off Ehe Comifitan, SENGY SSHSKAEN PRESUNE, SR TN
Xigtening and vigwing audience. I am Micole Turnet-Wilkinson,
Chie¥ Enginesr of fie DEPArtHent Gf PULLLE Wekks. 'In veyponss
ko #he request of the Chairman, I am here €oprasent téstimony
om. behalf of ‘the Depirtuént of Public Wogks pursgant to ehe
‘mﬁwatnmmw&m mdﬁm#h*minm ‘as well as

DESIREE M. ERANCIS; CSR ~ LEGISEATIVE REFORTER

GVI=000287
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COMMITTES ‘ON EINANGIAL SERVICES ~ 10+20=09 = PY I 16

Govesnor of the Virgin Islands, John P. Déjongh, J¥
Comnimsionar of Adeinistration.

As was pieviowsly stated, e Depactment of Public
Works through E.ﬁi:gws procurement process;
facilitated By the Department of Property and Procurement,
socured the setvices of HME Machanical Wroup, LIC for Ehe
SonsEENSELSn 6F the Cuard Houss and the Security Fencing.
SimiYarly, thicugh & task crdex; contrdct approved through the
Depaxtsicnt of Property and Frocurement, the sexvices of
Battoroads Asphalt Corporation was secuted fof the
construstion Of the Mocess driveway.

%t the start of the mew administration, the
Departient. ¢f Piblic Works collsborated with security
parsennel, £6r the Governor of the Virgin Islands to detexmize
inte the: design £or: thé devélopment of plans and
specifidakiéns for sbciiring 'the Governor and fixst family of
the ‘territory. Various options ware reviewad t6 includs
pesiding in GOyeEnment House, Catharineberg, and the
Governox's perdonal, PESpepty. fhe cobt, timaly trangition,
anél the readiness of each Tocakion was a deétermining factor in
cut -Jue €A BN Linlted available spacs thae could be sonverted

‘DESIREE M. ERENCIS, CY9R -~ LEGISLATIVE REPORTER

GVI -000288
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COMMTTTEE .ON BINANCIAL SEAVICES - 10-20-09 -~ 2T IV C |

£5% AdRIRASEFAEIVE And meeting spaces, a new location that
eould. hovsa Hhene displaced. functions would havéa hid, t& Haiva
been identified: Bdditionally), an entizely new secure:
commnnication dnfradtructors would have te be duplicaked at
thik new locatibn.

I the geview of the.existing plans and
specifications for Bithte Catharinebery, it was revealad that.
the project would have had to 'consist of the constrisction of
an. asphalt and concrate paver dfivewsy, new Guard House,
wrought ironm gate with automatic opener, landscaping; historic
style. strest lighting, and coucréte stairs with site
deveiopment and nkilities; and the irehabilitation. and
conversion of this historic carfiage house into a. woxking
offite buidding. While these plans were detailed and
extonsiva, the primary focus did not addrass all of the
sdouFity conterns, aa wall as they did not address cxitical
fEéns, that: would b required to rercvate tha living guarters
to provide an environment that would permasently house the
Governor and thé £irst family. This would include

¥ox anyone who' Bam visited this histomical site, iy
is guite épparent that this structure bears the resemblanca of
a mmiseim with its historical furniture and artifadks, The
étigitiger's evaluation of tho existing plans and specifications

DESIHEE M. FPRENCTS, CSh ~ LEGLSLATIVE REPORTER.

GVI -000289
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COMMIFTER. ON FINANCIAL SERVICES -~ 10-20-03 + BT IV is

sddirionsl security and rennvation requirements Bxcesded kio-
MilTE6n dellave, Whe projeck duration was estimated ab 12 %o
45 mepths, It ds imperkant to note thé¥e wers additional
wosks t& ba cofisidesed If in fact the decision was made to
SverE t his stfuckuyw into a permanent place of tesidence
which, includes bub is #et limited to Surnishings for both
IEeEisy and axterior, housckeeping services, foad, utilitisas
to includs eledtrigity, Watar, security and other annual
maintensnce costs which were estimated A §150,000 pex yeax o
$500,000 over a four year period.

The oflier option for residerts of Ehe first family
was Eheiz cucrent place of residence at Batats Hafolie. Tha
Départnent of Jasticy which indicatsd that the Department can
expend funds to secure Yhe personal residences oF the
Governor. This cpinion states, adnd 'T.quote, "An expenditure
6f public funds. ie pormissible, even If a private individeal
Aexpiveés & spesial Benefit, as long &s A public purpose is.
mervad and bhaf publi¢ Pufposa is thd prifayy rdason for the
A¥peditura. Alsoy it ds well established that there is a
public interést in providing sécurity £6 thHe covernor asy
protecting his person." As suchy the Depszkment of Public

moneed the development of plans and specifications
fox the consErusticn of A GUAZG Heuse, Seeurity Fencing and

Tal ol = e e e A e L e S
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COMMITTEE ON FINANCIAL SEAVICES — 10-20-09 - BT IV 13

An T¥B for the construction of the Giard Housé was
advertissd in BpEil, 2007 anil the shocesssul bidder was WMK
Méchanical Group, LIC at a bid prics of §82,142.80. Fiaal
constriction costs totaled $137,701,80: In Ostebex 200, a
task order was issued to Hattaroads Asphalt Cofporatisn in the
afidiint of $156,160 £or the ponstruckien of the driveway and
‘Farking area, Bettarcads wam selected via ‘the task srder to
perform. this work. Dua €o theis aFailability and theix past
‘pexformance with concrete road cqnstruction.

A Yask Order contract 34 & mechanisi wtilized by the
Department for the procuxement. of services relative to rosdway
road paving companies located in each district axe contracted

+ These .contracts
solipgitation off unit price costs wia the Department of'
Property and Procurement. THis efiakiles the. Départment: o
engineer projects at a predetermined cost, ualike that of an
HEE ox IFE.

Subsequently, an RFE for the construction of a
security fence was advertised i April of 2008 AnX ths
succassful bidiar was once again WMK Machanical Group, LIG at
a bid peice of §08,829. construstion cost fokaled
$122,168.73+
Cemparatively, tha initial estimated cost for

R e s L e i o

e ol et o et Wy

DESTREE M. FRENCTS, ©0SH - FEGISLATIVE BREBORTER

‘GVI -000291
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COMMITTER ‘ON FINANCEAL SERVIGES - 10s2009 - o7 T3 2o

‘£hA GOVEERDETH Property was less than §350,000. Ihe
expanditures for the current secutify imgrovemdnrs ware less
Ehas, 25 peEesn of the satimated $2 wiliion ik would hiave cost
‘ta renovata Chtharinebarg residence.

Kldow ms tb pravide some clarity as to the: funding
utflized £or Eha SeCUrity ISpEovements 4% the Goveruorre
‘property. Historically, the Dépariment of Public Works has
boan the recipient of funds that were reprogemmmad £rom
Previous projects. Iu 1998, AckiNo. $226 provided the
‘Department the sum of $2.305 million E6x Ehi Sayan Gue
prejeat. Tn 2001, Ak N&. 8427 reprogrammed the same sum off
§2.508 wi¥iicn ko Eha Madis Gut PrejecE 1A the sfbbne of
$1.808 militon. Mon Bijou Flood Mikigation Project on Sk,
GEei¥ dn theé smcunt of $800,000 and the VIPD/Blus Lightening
in the smount of $200,000. Yn fiseal year 2007, Xct Mo, 5917
reprogrammed ‘the simof $1.305 millicn From the Nadiy Bridge
BEGI&EE to thHe Department of Public Works for engineering
Sema of the projects identified for funding utilizing the
1,308 midlioh Ware on. thé Laland 6f Sk, CEpim, deaddige
fmprovensnts to Blot ¥3 Estate Brincess and Foute B2y ahd 6n
fhe Isidod of ¥, Thomas, the Histstn Censtity Vanls

DESIREE #. FRANCIS, CSR - LEGESLATINE REFORTER

TR [l B L e T e

GV1 -000292
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COMMITTEE ‘O8 FINBHCIAL SERVICES - 10~20-09 - BT IV 23

N

Oii BeBALE oF the Depastmwent of Fublio Works, I would
Aike to thank you for the opportunity to outliine the
construction of the Cuard Housé, Lesurity Fancing Mnd, thi
AGceEs Driveway at the property of the Governorx of the Virgin
Talands, John ¥, DEvengl; 0¥, In fact, T would Like to mdke
it dlear, no repairs, rencvations ox improvements were
completed WEIIIEINY Publig funds &t the private reyidence of
have.

SENATOR JAMES: ‘Thank you Ma. Nicold
Purper-Wilkingsh, csExase?

MS. TURNEB-WILKINSON: Correct.

SENATOR JAMES: I hope you aln)t sdying thar bacauss
you spent. four hundred plus thousand at the Gowernor’s private
Fesidence, and thaw 4% ‘would haye cost §2 milifon to xenovate
Catharineberg hak itis all right hesaiise tha govermwent saved
§1.5 millicn, You're notsaying that afe you, Ms. Turser.

Are you saying that?
I'm SOEEY.

SENATOR UAMESY TYew, bucause in your testimeny you
staved 3£ you had do yenovations ‘st Catharineberg ik would
fave cost §2 miilion.

Lo E

b = b 1omgim J i
“heEe wrE by e

DESIRER ‘M. FRARCTS, CSR ~ LEGISLATIVE REPORTER

GVI -000293
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COMMITTEE DN FINANCIAL SERVICES =« 10-20-0% « BIF LY 22

m. FEHOVAEionS -~

SRMATOR JAMES: Okay, ldt Uy vse the minimm.

M8, TURNER-WILKINSON: Say that again?

SEMAROR JAMES: Ave you raying that if's okay since
you saved the people &f theé Virgid Islands a million five
becausg. you didn!t rencvate Catharineberg and you did what you
say you dida' do &t the Governaf's private résidence.

Betause T'm still trying to figure eut if you could sell ths,
hotise Without selling the kitchen: or selling the yard.
Because. that's how all you promoting it here.

It wias just provided as a

point. of == a3 & comparison.

SENATOR JAMES: Not because you had some emphasiz,
you said, "Iet me make it clear.™ You 2aid that. So. be
careful With yous intonation, yous phonation and your pitch.
And I got tha fiom. “lean on me." -Don't Bélieve I €Xeate that
one, That's s gample. But, oh, 'God man. Comparatively tha
initial estimated cost for rendvating the Catharineberg
Fesidenee sxcsoded $2 million, while the estimated security
improvement construction cost to the Governor's picperty 'was
Lass than $350,000: Yoii'ze. giving the public the impresaion
that we saved money By spending woney at a private residence.
And to me you'wa got to be carefil with that, Bécsuse L'm. not
abodt €8 lat the rank and file get beat up while the up kop

R ™ = . Tt = a e ST T e s o . L £

DESTREL M. FRANGIS, BSR - DEGISLATIVE REFORTER.

GVI1 000294
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COMMTTTEE OF FIMANCTAL SERVICES — 10-20-08 - BT IV 23

£uis guestion before T go te Me. Koenlg. Mr. Kosnlg, can you
doimé % favor and relax & Littls bit bucsuse you'te saking me
fiagvolis. You'ts a dittle too straight.

MR, KOREG: T'm socoy, say ChEl EgEin?

SENATOR JAMES: -Fou'ra a fit€la foo stfaight. Can
gou welax a 1ittle Bit Hecsiind you'ss mAking HE NEXVouss
Thiask you. There was . corresponderice from PubBIie Works b
M, Fosnig as it gelates to the Ficus ixee Iine. You're
familiax with that correspondence?

ME, TURNER-WILKINSON: Ye&, Sanator:

SENATOR JAMES: Was it instdiled inside or oukeide
oft the fence?

ME. TUANEBRSWELKINEON: It was installed cutside of
fha Fikus lide. T yag sctaally an oyessight. When the plans
#age ecrested the == yas.

SENATOR JAMES: The Depsftnent disagredd vith the
Severnor. Because Mr. Koenig said if you wanted to install
‘#he ¥encs ontside of Ehe Ficus 1ing; At wonld triple the labdy
‘et associated With the project. Tha Departwent. tell the
b FEILL WeGt that way, borzect? Thatls whak you're saying?

3. TURNER-WILKINSON: THAY's coevect; Senakes.

'SENATOR JAMES: 'Okdy. &11 youw ain’t bold back on
the documentation, yoit know. '@ goiby 6 Give: WLl gHd. CERdLE

i - i . - i g
HaE even whern e e T

PESIRER M, PRANCIS, GSR - LEGISLATIVE REPORTER

GVI -000295
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SECURITY IMPROVEMENTSAT GOVERNOR
VIRGIN ISLANDS PRIVATE RESI
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United States Department of the Intetior

OFFICE OF INSPECTOR GENERAL
Washington, DC 20240

JAN 19 2010

The Honorable John P. deJongh, Jr.
Governor of the Virgin Islands

No. 21 Kongens Gade
St. Thomas, VI 00802

Re: Final Inspection Report Security Improvements at the Gavernor's Private Residence
(Report No, VI-IS-VIS-0004-2009)

Dear Governor deJongh:

This letter transmits the results of the subject inspection, The report addresses only
whether public funds were properly expended for security improvements that were begun in June
2007 at your private residerice. We do not address security entitlement per se and recognize that
security is a necessity for any sitting Gavernor. In the past, sitting Virgin Islands governors have
had some level of security at their private residences — wherever located.

We found that the funds used for the purpose of providing security at your private
residence were set aside for road repairs in the Virgin Islands by the Legislative Branch of
Government, In using those funds, the Executive Branch of Government improperly diverted
roughly half-a-million dollars of specifically earmarked public funds and usurped the authority
of the Legislative Branch of Government. Under Virgin Islands law, only the Legislature is
authorized to determine how public funds should be speént.

We provide four recommendations that, if implemented, should resolve the current
situation and prevent improper use of finds in the future. Please providea response to this report
by February 16, 2010 to our Caribbean Field Office, Ron deLugo Federal Building — Room
207, St, Thomas, VI 00802, Your response should identify plans to address the
recommendations cited in this report.

If you have any questions conceming this report, you may contact me at (202) 208-5745
or Mr. Hannibal M, Ware, Assistant Regional Manager, at (340) 774-8300.

Agting Insp-e-:tor General

EFTA01074771



cc:  Louis Hill, President, Virgin Islands Legislature
Nikolao Pula, Acting Deputy Assistant Secretary for Insular Affairs
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During the summer of 2009, we received requests to review the funding of security
improvements begun in 2007 at the Virgin Islands Governor’s private residence. A Virgin
Islands senator and United States enforcement agencies had made a number of allegations that
public funds, including federal funds, were improperly used to make the improvements. In
response to these requests, we performed an inspection of the use of public funds to pay for
the improvements at issue.

The Revised Organic Act of 1954 established Government House on St. Thomas, Virgin
Islands, as the official residence of governors. Government House is currently used for
offices, however, and is not suitable for residential living. In the past, governors have resided
at Estate Catherineberg, a residence provided by theWcstlud;m Company, although no
requirement exists that governors do so.

John P. de.longh Jr., was elected Governor of the Virgin Islands in November 2006. Upon
taking office in January 2007, Governor deJongh decided to continue living at his private
residence. As a result of the Governor’s decision, the Department of Public Works (Public
Works) asked the Virgin Islands Attomey General’s Office (AGO) to provide a legal opinion
on whether public funds could be used for security-related improvements at the Governor’s
private residence. In response, the AGO rendered a legal opinion that the Government could
incur the cost and that public funds could be used for the improvements.

In April 2007, Public Works informed the Virgin Islands Public Finance Authority that $1.3

million, which the Legislature of the Virgin Islands intended for territorial road projects, could

also be used for other projects. Those other projects included the security-related

improvements at the Governor’s residence. The Public Finance Authority then notified the

Department of Property and Procurement (Property and Procurement) that funds were
-available and that the procurement process could begin (see Appendix 2).

The United States Virgin Islands democratic system distributes power among three branches
of government, the Executive, Legislative, and Judicial Branches. This separation of power
results in a system of checks and balances designed to ensure accountability and transparency
and to minimize the potential for abuse of power.

We found that the Executive Branch ignored the rules of checks and balances when it

circumvented the Legislative Branch by using a legal opinion to justify spending almost half-
a-million dollars of legislatively obligated public funds for security improvements at the

EFTA01074773



Governor’s private residence (Appendix 3). Moreover, these funds were spent without the
benefit of a formal security vulnerability assessment to determine the level of security the
Govemor would require or the most cost effective way of providing that security.

- “
LeEa:' Oﬁiﬂian Excluded Leﬁisfative Authorﬂ'

In response to the Public Works request regarding use of public funds, the AGO prepared a
legal opinion based on five cases. The Acting Attorney General concludes in that opinion that
“an expenditure of public funds is permissible, even if a private individual derived a special
benefit, as long as a public purpose is served and that public purpose is the primary reason for
the expenditure,” Armed with this legal opinion, the Executive Branch initiated the process
for funding and completing the security improvements at the Governor’s private residence.

When we reviewed the five cited cases, we found a common thread in three of the five to be
the fact that expenditure of public funds must be legislated. In fact, one of the cited cases
concludes, “What is for the public good or what are public purposes for which appropriations
may be made are questions which the legislature must in the first instance decide.” According
to Virgin Islands law, the authority to use public funds for any purpose, including improving
security at the Governor’s private residence, could only be obtained through legislation, not
by a legal opinion from the AGO. Nevertheless, the AGO opinion remains silent regarding
the requirements for legislative approval of public funds expenditures and for determination
of whether public purpose is the primary reason for any given expenditure.

S
s Lt Daproperty

In 1998, the Virgin Islands Government received surplus bond funds from the Public Finance
Authority that the Legislature had earmarked for public projects. In August 2001, the Virgin
Islands Legislature approved Act No. 6427, appropriating $1.3 million of those funds for the
Nadir Bridge Flood Control Project in St. Thomas. In April 2007, the Legislature passed Act
No. 6917, reprogramming the $1.3 million for the specific purpose of engineering design,
construction, repair, or resurfacing of roads.

The intention of the Legislature regarding Act No. 6917 was apparent during the legislative
process, as it is now. During discussion, six senators mentioned that the funds were intended
for the purpose of Virgin Islands road improvements. One senator specifically stated, “We
have in this bill an appropriation of . . . one point three million dollars . . . to address road
repairs in the territory, but more specifically on the island of St. Croix.” Another senator
noted that roads were in “terrible condition™ on St. Croix. Clearly, no part of the $1.3 million
was to be used for security improvements at the Governor’s private residence — or for any
other purpose.
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Despite the Legislature’s intent, the former acting
Commissioner of Public Works incorrectly notified
the Public Finance Authority by letter dated April
25, 2007, that the reprogrammed funds could be
used for other than road projects, to include
security booth and road improvements at the
Govemor's residence (see Figure 1). Referencing
the letter from Public Works, the Public Finance
Authority notified Property and Procurement that
all procurement documents needed to be in place
and forwarded to the Public Finance Authority
before disbursement of the funds could occur.

This notice triggered expenditure of funds for the
security improvements at the Governor’s private : Fetate Pancacs Dra

After receiving the “go-ahead” from the Public Finance Authority, Property and Procurement
awarded roughly $490,000 in contracts related to security improvements at the Governor’s
private residence (See Table 1). These contracts were issued to erect a permanent, concrete,
stone faced, security guard house; construct a new driveway and parking; and install
aluminum security fencing. Surveillance equipment was also installed as part of the
improvements.

According to Virgin Islands law, no officer or employee of the Government can enter into a
valid contract before an appropriation is made for that specific purpose. Since the
appropriated funds should never have been used to finance security improvements at the
Govemor's private residence, all contracts and agreements issued for that purpose are invalid.
The Virgin Islands Code contains definitive penalties for Government officers or employees
who violate the law. It specifically prohibits the spending of funds for reasons other than
intended in a legislative appropriation and specifies penalties for violation, including fines and
imprisonment.
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Table 1. TOTAL COST OF SECURITY IMPROVEMENTS
Project Contractor Contract Cost Change Total Costs
Orders

Security Fencing WMK Mechanical $98,829.00 $23,339.75 $£122,168.75
Grou

$156,160.00 $156,160.00

Total $490,000.25

* £25,271.70 has been obligated for additional work done on the security fence that will bring the total cost to
5490,000.25, A funding source has not yet been identified.

By expending the funds for security improvements, the Executive Branch improperly depleted
funds earmarked for much needed road repairs in the Virgin Islands. Further, the Executive
Branch’s actions usurped the Legislature’s authority to determine how to spend public funds.

Securﬂ' Vufnerabifﬂ' Not Documented

Personal security best practices require the conduct of a vulnerability assessment to determine
necessary security requirements. Such an assessment should have been the first step in
establishing the Governor’s personal security program and should have:

» been tailored to the needs of the Governor based on factors such as workplace,
residence, family, and domestic travel/and or international travel requirements;

> evaluated existing or perceived threat conditions and existing physical security
measures and procedures; and

» provided logical recommendations, if needed, for cost effective security
improvements.

None of these requirements was met,

The Executive Branch expended public funds on permanent physical improvements at the
Governor’s private residence without obtaining a security vulnerability assessment. The only
semblance of an assessment consisted of undated, handwritten notes prepared by the

Governor’s Director of Security. These notes described the physical layout of the property
only and did not address security vulnerabilities. While the Governor is entitled to some level

4
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of security, the expenditure of half-a-million dollars in public funds on permanent security
improvements cannot be justifiable without a proper assessment of security vulnerabilities.

Conclusion

Whether the current Governor is entitled to security at his private residence is not germane to
our inspection. We recognize that security is a necessity for any sitting Governor, In fact,
past Virgin Islands governors have had some level of security at their private residences
regardless of where they officially resided while in office. The Executive Branch of
Govemment, however, cannot independently determine the purpose for which public funds
are used. Only the Legislature has the authority to appropriate public funds to pay for security
improvements for any govemor. Therefore, all public funds diverted from Act No. 6917 for
the purpose of providing security at the Governor’s private residence were improperly
expended. Further, any determination of the level of security necessary to protect a governor
should be preceded by a formal vulnerability assessment.

Recommendations

We recommend that the Executive Branch of the Virgin Islands:

1. Determine whether Government House, as designated by the Revised Organic Act of
1954, can be made suitable to serve the residential needs of the Goveror of the Virgin
Islands. If so, secure the funds necessary to convert Government House from office to
residential use. If not, pursue legislation that would identify alternative accommodations.

b

Adhere to existing laws regarding the use of public funds, which can only be used for
purposes authorized by the Legislative Branch.

L

Ensure that funds redirected to the Department of Public Works by Act No. 6917 and
improperly expended for security improvements at the Governor’s private residence be
returned and used as intended.

o~

Ensure that an appropriate security vulnerability assessment is made in the event that any
appropriation for security improvements at a governor’s private residence is considered.
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Appendix 1

The objective of our inspection was to determine solely whether public funds were properly
expended for the security enhancements made at the Governor’s private residence.

We performed our work from August to November 2009 in accordance with the “Quality
Standards for Inspections” issued by the President’s Council on Integrity and Efficiency. To
accomplish our objective, we reviewed records and interviewed officials of the Departments
of Justice, Public Works, and Property and Procurement and of the Public Finance Authority,
the West Indian Company, and Government House. We also interviewed the Virgin Islands
Governor and the former Senate President. In addition, we performed site visits of
Government House, Estate Catherineberg, and the Governor’s private residence, where we
viewed the security improvements at issue.
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Appendix 3

QUESTIONED COSTS

CoNTRACTS FUNDED BY AcT No.6917 FoRr
SECURITY IMPROVEMENTS AT GOVERNOR'S
PRIVATE RESIDENCE

$490,000
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EXHIBIT 1
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Thirtieth Legislature of the Virgin Islands

Tuly 21,2014

A. Resolutiot urginig and iéquesting Govetnor John P delon to: Tefurn. the: monies:
improperly used by his administeation to-upgrade his pﬁmaﬁﬁgﬂ Mmygmghﬁmh

andansron fence

T WHERBAS, the Revised Organio Aot of 1954 in section, 11 provides that the Goveror

- B B G & & b & B .

shall maintain his. "official residence” in. the, Govemment House ot 'St. Thomas durihg His.
ingumberity drd. _

WHEREAS, Govemor John P. deJongh; Jr. chuse fo reside in. hig ‘privare ‘residence
duting ‘his: incumbenqy thereby circumventing and ignofing e provistons. off the Revised
Ditganic Act.of 1954 Segtion 11; and

WHEREAS, the 24 Legisliture passed; Act No. 64279 appropristing :$1,305,000 in
settiot 22 for Nadir bridize food control projectand thoss munieswers never expended for fis
intended purpose; and

WHEREAS, tho27™ Legistanre realizing that fhe:$1,305,000 appropiiatediin Act 6427
wasstill available and unexperided, passed. Act No. 691 Tiamending ActNo. 6427, section 22.and-

-
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=

éd the unexpended §1,305,000 to the Department: of Public: Works for engineering,
designs, construction, repaitor the resurfacingioFroadsyand

WHEREAS, Governor John P, deJongh Jr: fn the year 2007 Began 4o ‘uilize the
$1,305,000 appropriated in Act 6917 wropgrade hisprivate residence; the work being camipleted
i i year 3008, aid

WHEREAS, after publio outcry Governor John P, deJongh, Jn publicly siated that he

relied on an opinion of ‘the: Virgin Tslands ‘Solicitor General Elliot Davis before utilizing the

funids; and
WHEREAS, baséd ofi. & complaint: filed. by a;meniber of the-28" Legislature with the
United Statés Dépattment of Tnterior ‘Office of the. Inspecior General -and the United States

Atntorticy ‘General’s. Office an investigation ‘was. initiated to determine the: propriety of the

expenditure; and
REAS, a report was geierated by the United States Department.of Interior Office

of the Inspector General after. an-onsight investigation by federal officidls, which-determined that
‘portions of the $1,305,000 were-improperly used for security upgrade to.the private residence of
Goveitior John P. deJongh, Jr; and

WHEREAS, the report:determined that the legal residence:of the Goverrior of the: Virgin
Tslands was Govemnient Houseion'St, Thorias and thi faohies should have been used:fo upgrade
e official residence: of the govemor if it was not suitdbls for hibltation. or change the: law
«conicérming the official residence of the Governory and

'WHEREAS|, on or. about November &, 2009 Governor Tolix P: defongh, Jr., by his:own
-admission; agreed to pay backiportion of the expetises:ipon commplel :

'WHEREAS; one: of the: réctmrimendations nitide by’ the United States ‘Department of
Interior Office:of the. Inspestor Genetal-was the:retum.of the monies from Acti6917 impraperly
uged for the Goveenor's security improvenentsyand
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WHEREAS, orily the Legisliture has the autfiority fo appropridté govétnment-moniesifor
public. projects and the Legislature neves appropfiated nor wiherwise: approved the use of
govemment: finds for wpgrade' to: Governor Johm P. deJongh Ji's: private residence in, any'

WHEREAS, title 33 Virgin Islands Cade, chapter 113, section: 3101 provides-that *No
officer oremployee of the Virgin:Islands shall make or-authorize:ansexpendifure from, orcreate
or authorize an obligation: under any appropriation: or fund. in. excess of the :amount available
therein;, nor :shall' any: such -officer or :employee: inyglve the toverment in any wonfract ‘or
obligation: for the: payment of mioney for any: purpose, in advance: of appropriations: made for
such purpiose, unféss such contract orobligation is-authorized by law”yand

WHEREAS there ‘was no iadvance ‘appropriafion. for amy conitract or ‘obligation
authorized by law for-any upgrade-a the private residence of ‘Governor John P, deJongh, Jr's,
private residencezand

WHEREAS, title 33 Virgin Islands Code, chapter 113, $ection 3112 pravides that
“Except as-otherwise provided by faw, sums appropriated for the various branches:of expenditure
i thee public service shall be applied solely fo 'the: objects for-whicl they are made; and for no
others; and

'S, the ionies taken from Act:6917 and used 10 upgrade the privite tesidence

of Goverfiot JohiiP. delongh, Jr..cannot be reconciled withithe:provisions:of section 3112 of tiile:

33 of g "Vhﬁg;.ﬁ Isldhds Code as. those funds were quropﬂnféﬂ; by the legislature {0 the:
Degartiient:of Public Works for engineering; designs, construction; xepaic-or the resurficing of
roadsy Now, Therefore,

e:of the Virgin Islands:
SECTION'1. Itis'the:consensus of the Legislature of the Virgin Islands that‘the: portion
of monies urifized fram Act6917 §Ection. 17 1o ke SECUFity UpErades o the privite tesidence.
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of Gavemoe Yohis B delongh, Tr. wisot sulforised by ihe Legiblatirasindithetelbiosthe inoriies
were expended.illegally.

SECTION 2. The Legislature of the Virgin Islands, onbelialof the:people ofthe Virgin
Islan{ls; respectfully pefitions and requests of the Honorable Yokt B defongh, Jr o retr the
sy of $490,000 plos fnferestat the:ateiof 9.5 %, aken from Aet 6907 secion 17 to tipgrads s
privite résidence-and it he should da s by January:s, 2015

SECTION3. Copies ofithis:resolution shall'be forwardeibta the Govemorof ific Vikgin
Tslands:at Govemment:House, St. Thomas VirgloTSlands with coples sent io e United Stares
Depariment of Justics Offfees of the Ulnitelf States Attomey, ‘Generdl, the United States
Diepattnterit of lritérior Office of the Tnspector General and-the Atiomey General of the Virgin
Tslatids..

mﬂmﬂ%ﬁmﬂ onies used by Goveinor

dﬁllmgh Jr. 'to upgrade Wik privare rﬁﬁmﬁ mmﬁﬁm&mm
mmﬁnm% fﬁhﬁn&ﬂﬂm : ft ﬁf‘h:ﬂ&;ﬁiqfﬂm;ﬂfﬂu

ﬁlﬂmmﬁ ﬁmﬁmm United States Department: of Justice ‘Office United. States

BRI3-0643/ Jine:26; 2014/AA.
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~ CHAPTER NINE.
OF ORIMES AGAINST THE REVENUL.

Section 1.—Any public officer and every person charged with the receipts,
fekeeping, transfer or disbursement of public moneys, who either:

(1) Without authority of law, appropriates the same, or any portion
ereof to his own use or to the use of another; or
(2) Fails to keep the same in his possession until disbursed or paid out
y authority of law; or, '
(3) Loans the same, or any portion thereof; or makes a profit out of, or
2s the same for any purpose not authorized by law; or,
(4) Unlawfully deposits the same, or any portion thereof, in any bank,
with any banker or other person; or,
{5) Changes or converts any portion thereof from cvin into currency,
{from currency into coin or other currency, without authority of law; or,
(6) ‘Knowingly keeps any false account, or makes any false entry or
hwsure in any account of or relating to the same; or, :
(7) Fraundulenty alters, falsifies, conceals, destroys or obliterates any ac-
mt, or documents relating thereto; or,
' (8) Willfully refuses or omits to pay over, on demand, any public moneys
his hands, upon the presentaffon of a draft, order or warrant drawn upon
b moneys by competent authority ; or, .
(9) Willfully omits to transfer the same, when such transfer is i'gquire!:l
law; or , o
i (10) Willfully omita or refuses to pay over to any officer or person
fhorized by law to receive the same, any money received by him under any
y imposed by law so to pay over the same; . )
is punishable by imprisonment in the penitentiary for not exceeding five
& or by fine not exceeding two thousand dollars, or by both, and is dis-
liied from further holding any public office.-

Section 2.—Every officer charged with the receipt, safekeeping, or dis-
ement of public money, who neglects or fails to keep and pay over the same
le manner prescribed by law, is guilty of a felony.

Hection 3.—The phrase “public moneys”, as used in the preceding sections,
iles all bonds and evidénces of indebtedness, and all moneys belonging to
tovernment or Municipality.

ion 4, —Any clerk; sheriff, or other officer who receives any fine or
ture and refuses or neglects to pay over the same according to law, is
i of a felony. -

iction 5.—Any person, agent or officer of any institution, corporation or
iny, who shall give or return a false or fraudulent list, schedule or gtate-
is required by any Law; or who,shall willfully fail or refuse to take and
be to any of the oaths, affidavits or affirmations required by law, is
of a misdemeanor, and upon conviction thereof shall be punished by a
bt exceeding five hundred dollars, or by imprisonment not exceeding one
' by both. ) o

Fublic moneys. -

Appropristing funds.

Falllngto k in
Pposseanion. o

Loaning or
making proat.

Unlawfully depostting.

Changing or
converting.

Eeoplog falss account.

Alterlng acconnts
ar dacimente.

Refusing or emitting
to pay over funds,

Omitting to
transfer funds.

Funishmant.

Offces to kKeap
and pay ower da.

Fublic moneys defined.

Rafusil of officer to
pay over fine, eke,

Fraudulent llsts, ste.

rery
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TERRITORY OF THE UNITED STATES VIRGIN ISLANDS)
DIVISION OF ST. THOMAS AND ST. JOHN )88: ST—1S-WR-IO

AFFIDAVIT
I, Kenneth Schulterbrandt Jr., first being duly sworn, depose and state:

1. That Affiant is a Special Agent with the United States Virgin Islands Department
of Justice, White Collar Crime Division. I have more than 20 years of experience
conducting and/or participating in White Collar Crime Investigations.

2. The facts and information contained in this affidavit are based upon my own
personal knowledge of the investigation and observations of other witnesses
involved in the investigation. All observations referenced below, not personally
made by Affiant, were related to him by the persons who made such observations.

3. The following affidavit is submitted in support of an arrest warrant charging
JOHN P. de JONGH, JR. of 23-8 Estate Mafolie, St. Thomas, V.I. in violation of
Title 14 V.L.C. Section 1662(1), “Embezzlement or falsification of public
accounts” and Title 14 V.I.C. §1663(1), “Neglecting to Pay Over Public Monies.”

4. In November 2006, John P. de Jongh, Jr. [Govemor de Jongh] was elected
Governor of the United States Virgin Islands.

5. The Director of Executive Security advised Governor de Jongh that his private
residence located at No. 23-8 Estate Mafolie, St. Thomas, V.1, did not have
sufficient security and surveillance infrastructure to provide an appropriate level
of security for himself and his family.

6. As aresult of Governor’s decision, the Department of Public Works (Public
Works) asked the Virgin Islands Attorey General’s Office to provide a legal
opinion on whether public funds could be used for security-related improvements
at Governor de Jongh's private residence. In response, the Attorney General’s
Office rendered a legal opinion that the Government could incur the cost and that
public funds could be used for the improvements,

7. Based upon the U.S. Department of the Interior Inspector General’s report, Public
Works informed the Virgin Islands Public Finance Authority, in April 2007, that
$1.3 million, which the V1. Legislature intended for territorial road
projects, could also be used for other projects. Those other projects included the
security-related improvements at Governor de Jongh's residence.
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Affidavit: John P. de Jongh, Jr. & Julito Francis

8. The Public Finance Authority, through Julito Francis, then notified the
Department of Property and Procurement (Property and Procurement) by
correspondence dated April 16, 2008, that funds were available and that the
procurement process could begin.

9. After receiving the authorization to proceed from the Public Finance Authority,
Property and Procurement awarded approximately Four Hundred and Ninety
Thousand Dollars and Twenty-five cents ($490,000.25) in contracts related to
security improvements at Governor de Jongh’s private residence. These contracts
were issued to erect a permanent, concrete, stone faced, security guard house;
construct a new driveway and parking; and install aluminum security fencing as
well as surveillance equipment. These funds were spent without the benefit of a
formal security vulnerability assessment to determine the level of security the
governor would require or the most cost-effective way of providing that security.
The only semblance of an assessment consisted of undated, handwritten notes
prepared by Governor de Jongh's Director of Executive Security. The notes
described the physical layout of the property only and did not address security
vulnerabilities.

10. Virgin Islands law states that no officer or employee of the Government can enter
into a valid contract before an appropriation is made for that specific purpose. The
appropriated funds should never have been used to finance security improvements
at Governor de Jongh’s private residence, therefore all contracts and agreements
entered into by the Government and signed by the Chief Executive, Governor de
Jongh, for that purpose were unlawful.

11. The United States Virgin Islands democratic system distributes power among
three branches of government; the Executive, Legislative, and Judicial Branches,
This separation of powers results in a system of checks and balances and
minimizes the potential for the abuse of power.

12. The Executive Branch and its Chief Executive, Govermnor de Jongh ignored the
rules of checks and balances and circumvented the Legislative Branch by using a
legal opinion to justify spending approximately $490,000.25 of legislatively
obligated public funds for security improvements at Governor de Jongh’s private
residence.
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Affidavit: John P. de Jongh, Jr. & Julito Francis

13. That JOHN P. de JONGH, JR. in his official capacity as Chief Executive of
the United States Virgin Islands, knowingly, willfully, and intentionally
misappropriated Government funds for use on his own private residence by
entering into contracts and agreements on behalf of the Government using funds
that were not approved by the Legislature for those specific purposes, but which
were unlawfully diverted from Act No. 6917 to serve his own personal interests.

14. That based on the aforementioned, Affiant believes JOHN P. de JONGH, JR., in
his official capacity as Governor of the United States Virgin Islands willfully,
knowingly, and intentionally misappropriated specifically earmarked public funds
that belonged to the United States Virgin Islands Government and were to be used
solely for the purpose of engineering design, construction, repair, or resurfacing
of roads in the United States Virgin Islands. Governor de Jongh as Chief
Executive, the highest ranked public officer in the Government had the ultimate
responsibility to ensure that public funds were safeguarded and to ensure that no
portion of those funds were misappropriated to his own personal use or the use of
another.

15. Further, based on the aforementioned, Affiant believes JULITO FRANICS, in his
capacity as the Director of the Public Finance Authority of the Virgin Islands
willfully, knowingly, and intentionally caused the misappropriation of
specifically earmarked public funds that belonged to the United States Virgin
Islands Government and were to be used solely for the purpose of engineering
design, construction, repair, or resurfacing of roads in the United States Virgin
Islands to be converted to a use unauthorized by law.

16. JULITO FRANCIS being the Director had the duty to ensure that public funds
were safeguarded and to ensure that no portion of those funds were
misappropriated to use unauthorized by law.

17. Further, that upon the expiration of his term in office as Governor of the United
States Virgin Islands, JOHN P. de JONGH, JR. willfully, knowingly and
intentionally kept the approximately $490,000.25, he misappropriated for his own
personal use. Affiant believes that JOHN P. de JONGH should be charged in
violation of Title 14 V.I.C. Section 1662(1) “Embezzlement or Falsification of
Public Accounts, ™ Title 14 V.I.C. Section 1663(1), “Neglecting to Pay Over
Public Monies” and “Principals” Title 14 V.1.C. Section 11 (a).

18. Further, Affiant believes that JULITO FRANCIS should be charged in violation
of Title 14 V.I.C. Section 1662(1) “Embezzlement or Falsification of Public
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Accounts,” Title 14 V.I.C. Section 1663(1), “Neglecting to Pay Over Public Monies,”
and as Principals, Title 14 V.I.C. Section 11(a).

Affiant further sayeth not.

immlsth Schulterbrandt Jr.

SUBSCRIBED to and SWORN

Before me this ~7r# day of August 2015.

Wﬂf the Superior Court A CERTIFIED TRUE COPY

IATE 8/ /2N
ESTRELLA H. GEORGE

ACTING CLERK OF THE COURT
BY C&Mm
COURT CLERK 1l
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