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This guide is incended to provide informacion for businesses and individuals regarding the ULS. Forcign Corrupr Pracrices
Act (FCPA). The guide has been prepared by che staff of the Criminal Division of cthe US. Department of Justice and che
Entforcement Division of the TLS. Securitics and Exchange Commission. It is non-binding, informal, and summary in narure, and
the informarion conrained herein does not constitute rules or regularions. As such, it is noc intended to, does nor, and may noc
be relicd upon to creace any righes, substancive or procedural, thar are enforceable ar law by any party, in any criminal, civil, or
administrative marrer. Ic is not intended co substirure for the advice of legal counsel on specific issues related to the FOPA. It does
not in any way limic the enforcement intentions or litigaring positions of the LS. Department of Justice, the LS. Securities and
Exchange Commission, or any other TS, government agency.

Companics or individuals secking an opinion concerning specific prospective conducr are encouraged o use che US.
Diepartment of Justice’s opinion procedure discussed in Chaprer 9 of this guide.

This guide is United Staces Government properey. It is available o the public frec of charge online ar www. justice.gov/
criminal/fraud/fcpa and www.scegov/spolighe/ fepa.shoml.
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We are pleased to announce the publication of A4 Resonrce Guide to the US. Faveign Corvupt Practices Aet. The Foreign
Corrupt Practices Act (FCPA) is a eritically important statute for combating corruption around the globe. Corruption has
corrosive effects on democratic institutions, undermining public accountability and diverting public resources from impor-
tant Friuritits such as health, education, and infrastructure. When business is won or lost based on how much a company is
willing to pay in bribes rather than on the gualiry of its produces and services, law-abiding companies are placed at a com-
petitive disadvantage—and consumers lose. For these and other reasons, enforcing the FCPA is a continuing priority at the
Department of Justice (DO]) and the Securities and E..tc]'l:mgl: Commission (SEC).

The GGuide is the product of extensive efforts by experts at DOJ and SEC, and has benefited from valuable input from
the Departments of Commerce and State. It endeavors to provide helpful information to enterprises of all shapes and sizes—
From small businesses doing their first transactions abroad o mult-narional corporations with subsidiaries around the world.
The Guide addresses a wide variety of topies, including who and what is covered by the FCPAY anti-bribery and accounting
provisions; the definition of a “foreign official”; what constitute proper and improper gifts, travel and entertainment expenses;
the nature of faci]i.l:ating pavments; haoww successar ]ia].'ti]il:}' aPF]'u:s in the Mmergers and ai:r_]uisitit‘m:i context; the hallmarks of
an effective corporate compliance program; and the different types of civil and eriminal resolutions available in the FCPA
context. On these and other topics, the Guide takes a multi-faceted approach, setting forth in detail the statutory require-
ments while also anir.‘]i.ng insight into DO] and SEC enforcement practices chrough h}'Futhr:icals. examples of enforce-
ment actions and anonymized declinations, and summaries of applicable case law and DOJ opinion releases.

The (uide is an unprecedented undertaking by DOJ and SEC to provide the public with detailed information about
our FCPA enforcement approach and priorities. We are proud of the many lawyers and stafl who worked on this project,

and hope that it will be a useful reference for companies, individuals, and athers interested in our enforcement of the Ace.

75 Tt~ lleyomn,

Lanny A. Breuer Robert 5. Khuzami
Assistant Attorney General Director of Enforcement
Criminal Division Securities and Exchange Commission

Department of Justice

Movember 14, 2012
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Corporate bribery is bad business. In our free market system it is basic that the
sale of products should take place on the basis of price, quality, and service.
Corporate bribery is fundamentally destructive of this basic tenet. Corporate
bribery of foreign officials takes place primarily to assist corporations in gaining
business. Thus foreign corporate bribery affects the very stability of overseas
business. Foreign corporate bribes also affect our domestic competitive climate
when domestic firms engage in such practices as a substitute for healthy com-

petition for foreign business.’
—United States Senate, 1977
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INTRODUCTION

Intreduction

Congress enacted the U.S. Foreign Corrupt Practices Act (FCPA or the Act) in

1977 in response to revelations of widespread bribery of foreign officials by U.S.

companies. The Act was intended to halt those corrupt practices, create a level

playing field for honest businesses, and restore public confidence in the integ-

rity of the marketplace.:

The FCPA contains both anti-bribery and accounting
provisions. The anti-bribery provisions prohibic US. per-
sons and businesees (domestic concerns), U8, and foreign
public companies listed on stock exchanges in the United
States or which are required to file periodic repores with
the Securities and Exchange Commission (issuers), and
certain foreign persons and businesses acting while in the
territory of the United Sates (territorial jurisdiction) from
making corrupt payments to foreign officials to obtain or
retain business. The accounting provisions require issuers
to make and keep accurate books and records and to devise
and maintain an adequate system of internal accounting
controls. The accounting provisions alse prohibit individu-
als and businesses from knowingly falsifying books and
records or knowingly circumventing or failing to imple-
ment a system of internal controls.

The Department of Justice (DOJ) and  the
Securities and Exchange Commission (SEC) share FCPA

enforcement authority and are committed to fighting for-
ecign bribery through robust enforcement. An important
component of this effort is education, and this resource
guide, prepared by DOJ and SEC stafl, aims to provide
businesses and individuals with information to help them
abide by the law, detect and prevent FCPA violations, and

implement effective compliance programs.
P P progr

The Costs of Corruption

Corruption is a global problem. In the three decades
since Congress enacted the FCPA, the extent of corporate
bribery has become clearer and ies ramifications in a trans-
national economy starker. Corruption impedes economic
growth by diverting public resources from important pri-
orities such as health, education, and infraserocture, It
undermines democratic values and public accountabilivy
and weakens the rule of law.” And it threatens stability and

secutity by facilitating eriminal activiey within and across

2
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borders, such as the illegal erafficking of people, weapons,
and drugs.’ International corruption alse undercuts good
governance and impedes US. efforts to promote freedom
and democracy, end poverty, and combat crime and terror-
ism across the glabe.®

Corruption is also bad for business. Corruption is
anti-competitive, leading to distorted prices and disadvan-
taging honest businesses that do not pay bribes. It increases
the cost of doing business globally and inflates the cost of
government contracts in developing countries.” Corruption
also introduces significant uncertainty into business trans-
actions: Contracts secured through bribery may be legally
unenforceable, and paying bribes on one contract often
tesults in corrupt officials making ever-increasing demands.”
Bribery has destructive effects within a business as well,
undermining employee confidence in a company’s manage-
ment and fostering a permissive atmosphere for other kinds
of corporate misconduct, such as employee self-dealing,
embezzlement,” financial fraud” and anti-competitive
behavior ! Bribery thus raises the risks of doing business,
putting a company’s bottom line and reputation in jeop-
ardy. Companies that pay bribes to win business ultimately
undermine their own long-term interests and the best inter-

ests of their investors,

Historical Background

Congress enacted the FCPA in 1977 after revela-
tions of widespread global corruption in the wake of the
Watergate political scandal. SEC discovered that more than
400 US. companies had paid hundreds of millions of dal-
lars in bribes to foreign government officials to secure busi-
ness overseas.!! SEC reported that companies were using
secret "slush funds” to make illegal campaign contributions
in the United States and corrupt payments to foreign offi-
cials abroad and were falsifying their corporate financial
records to conceal the paymenes.”

Congress viewed passage of the FCPA as eritical
to stopping corporate bribery, which had tarnished the
image of US. businesses, impaired public confidence in
the financial integrity of US. companies, and hampered

the efficient functioning of the markets.”” As Congress

Mo problem does more to alienate citizens
from their political leaders and institutions,
and to undermine political stability and
economic development, than endemic
corruption ameong the government, political
party leaders, judges, and bureaucrats.

— USAID Anti-Corrnprion Strategy

recognized when it passed the FCPA, corruption imposes
enarmous costs both at home and abroad, leading to mar-
ket inefficiencies and instability, sub-standard produets,
and an unfair playing field for honest businesses.™ By
enacting a strong foreign bribery statute, Congress sought
to minimize these destructive effects and help companies
resist corrupt demands, while addressing the destruc-
tive foreign policy ramifications of transnational brib-
ery.” The Act also prohibited off-the-books accounting
through provisions designed to “strengthen the accuracy
of the corporate books and records and the reliabilivy of
the audit process which constitute the foundations of our
system of corporate disclosure™'

In 1988, Congress amended the FCPA to add two
affirmative defenses: (1) the local law defense; and (2) the
reasonable and bona fide promotional expense defense.”
Congress also requested that the President negotiate an
international treaty with members of the Organisation
for Economic Co-operation and Development (OECD)
to prohibit bribery in international business transactions
by many of the United States’ major trading partners.'®
Subsequent negotiations at the OECD culminated in the
Convention on Combating Bribery of Foreign Officials
in International Business Transactions (Anti-Bribery
Convention), which, among other things, required parties

to make it a crime to bribe foreign officials."
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Deputy Chief (FCPA Unit)
Fraud Section, Criminal Division
Bond Building

1400 Mew York Ave,
Washington, DC 20005

Telephone: (202) 514-7023
Facsimile: (202) 514-7021

Email: FCPA.Fraud@usdoj.gov

In 1998, the FCPA was amended to conform o
the requirements of the Anti-Bribery Convention. These
amendments expanded the FCPA’s seope to: (1) include
payments made to secure "any improper advantage™; (2)
reach certain foreign persons who commit an act in fur-
therance of a foreign bribe while in the United States; (3)
cover public international organizations in the definition
of "foreign official”; (4) add an alternative basis for juris-
diction based on nationality; and (3] apply eriminal pen-
alties to foreign nationals employed by or acting as agents
of US. companies. The Anti-Bribery Convention came
into force on February 15, 1999, with the United Seaes
as a founding party.

National Landscape: Interagency
Efforts

DO] and SEC share enforcement authority for the
FCPA’ anti-bribery and accounting provisions.” They also
work with many other federal agencies and law enforce-
ment partners to investigate and prosecute FCPA viola-
tions, reduce bribery demands through good governance
programs and other measures, and promote a fair playing

field for ULS. companies doing business abroad.

Department of Justice
DO]J has eriminal FCPA enforcement authority

over “issuers” (i, public companies) and their officers,

Intreduction

directors, employees, agents, or stockholders acting on the
issser’s behalf, O] also has both eriminal and civil enforce-
ment responsibility for the FCPAY anti-bribery provisions
over "domestic concerns” —which include (a) US. citzens,
nationals, and residents and (b) 1S, businesses and cheir
officers, directors, employees, agents, or stockholders ace-
ing on the domestic concern’s behalf—and certain foreign
persons and businesses thae ace in furtherance of an FCPA
violation while in the territory of the United States. Within
DOJ, the Fraud Section of the Criminal Division has pri-
mary responsibility for all FCPA matters.™ FCPA matters
are handled primarily by the FCPA Unit within the Fraud
Section, regularly working jointly with US. Attorneys’
Offices around the country.

DO maintains a website dedicared to the FCPA and
its enforcement at heep://wwwjustice. gov/eriminal /fraud/
fepal. The website provides translations of the FCPA in
numerous languages, relevant legislative history, and selecred
documents from FCPA-related prosecutions and resolutions
sinee 1977, including charging documents, plea agreements,
deferred prosecution agreements, non-prosecution agree-
ments, press releases, and other relevant pleadings and court
decisions. The website also provides copies of opinions issued
in response to requests by companies and individuals under
DOJs FCPA opinion procedure. The procedures for submit-
ting a request for an opinion can be found at heep:/ fwww
justice.gov/criminal/fraud /fepa/docs/frgnerprpdf and are
discussed further in Chapter 9. Individuals and companies
wishing to disclose information about potential FCPA viola-
tions are encouraged to contact the FCPA Unit ar the tele-

phone number or email address above.

Securities and Exchange Commission
SEC is responsible for civil enforcement of the FCPA

over issuers and their officers, directors, employees, agents,

4
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FCPA Unit Chief
Division of Enforcement
U.S. Securities and Exchange Commission
100 F Street, M.E.
Washington, DC 20549

Online: Tips, Complaints, and

Referrals website

http:/fwww.sec. gov/complaint/tipscomplaint.shtml

Office of Investor Education and Advocacy:
(800) SEC-0330

or stockholders acting on the issuer’s behalf. SECs Division
of Enforcement has responsibility for investigating and
prosecuting FCPA violations. In 2010, SEC’s Enforcement
Division ereated a specialized FCPA Unit, with aetorneys
in Washington, -. and in regional offices around the
country, to focus specifically on FCPA enforcement. The
Unit investigates potential FCPA violations: facilitaves
coordination with DOJ's FCPA program and with other
federal and international law enforcement partners; uses its
expert knowledge of the law to promote consistent enforee-
ment of the FCPA; analyzes tips, complaints, and referrals
regarding allegations of foreign bribery; and conducts pub-
lic outreach to raise awareness of anti-corruption effores
and good corporate governance programs.

The FCPA Unit maintains a "Spotlight on FCPA”
section on SECY website at heepe//www.sec gov/spotlight/
fepashtml. The website, which is updated regularly, pro-
vides general information about the Act, links to all SEC
enforcement actions involving the FCPA, including both
federal court actions and administrative proceedings, and

contains other useful information.

Individuals and companies with information about
possible FCPA violations by issuers may report them to the
Enforcement Division via SEC’s online Tips, Complaints
and Referral system, hetp://www.secgov/complaint/tip-
scomplaint.sheml. They may also submit information to
SECs Office of the Whistleblower through the same online
system or by contacting the Office of the Whistleblower
at (202) 551-4790. Additionally, investors with questions
about the FCPA can call the Office of Investor Education
and Advocacy at (800) SEC-0330.

For more information about SEC' Whistleblower
Program, under which certain eligible whistleblowers may
be entitled to a monetary award if their information leads o

certain SEC actions, see Chapl:Er 8.

Law Enforcement Partners

DOJ's FCPA Unit regularly works with the Federal
Bureau of Investigation (FBI) to investigate potential FCPA
violations. The FBI's International Corruption Unit has pri-
mary responsibility for international corruption and fraud
investigations and coordinates the FBIS national FCPA
enforcement program. The FBI also has a dedicated FCPA
squad of FBI special agents (located in the Washington
Field Office) that is responsible for investigating many, and
providing suppore for all, of the FBI's FCPA investigations.
In addition, the Deparement of Homeland Security and the
Internal Revenue Service-Criminal Investigation regularly
investigate potential FCPA violations. A number of other
agencies are also involved in the fight against international
carruption, including the Department of Treasury’s Office
of Foreign Assets Control, which has helped lead a number
of FCPA investigations,

Departments of Commerce and 5tate

Besides enforcement efforts by DOJ and SEC,
the U5, government is also working to address corrup-
tion abroad and level the playing field for US. businesses
through the efforts of the Deparements of Commerce and
State. Both Commerce and State advance anti-corruption
and good governance initiatives globally and regularly

assist ULS. companies doing business overseas in several
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important ways. Both agencies encourage US. businesses
to seek the assistance of US embassies when they are con-
fronted with bribe solicitations or other corruption-related
issues overseas.™

The Department of Commerce offers 1 num-
ber of important resources for businesses, including the
International Trade Administrations United Stares and
Fareign Commercial Service (Commercial Serviee). The
Commercial Service has export and industry specialists
located in over 100 US. cides and 70 countries who are
available to provide counseling and other assistance to US.
businesses, particularly small and medium-sized companies,
regarding exporting their produces and services. Among
other things, these specialists ean help a US. company con-
duct due diligence when choosing business partners or agents
overseas. The International Company Profile Program, for
instance, can be part of a US. business” evaluation of poten-
tial overseas business partners. Businesses may contact the
Commercial Service through ies website, http://expore gov/
eae/, or directly at its domestic and foreign offices ™

Additionally, the Department of Commerce’s Office
of the General Counsel maintains a website, heep:/ fwww.
|
initiatives, that contains recent articles and speeches, links
to translations of the FCPA, a catalogue of anti-corruption
resources, and a lise of international conventions and ini-
tiatives. The Trade Compliance Center in the Department
of Commerce’s International Trade Administration hosts
a website with anti-bribery resources, hetp://recexport.
gov/Bribery. This website contains an online form through
which US. companies can report allegations of foreign
bribery by foreign competitors in international business
transactions.” The Department of Commerce also pro-
vides information to companies through a number of US,
and international publications designed ro assist firms in
complying with anti-corruption laws. For example, the
Department of Commerce has included a new anti-corrup-
tion section in its Country Commercial Guides, prepared
Ly market experts ar ULS. embassies worldwide, that contains
information on market conditions for more than 100 coun-

tries, including information on the FCPA for exporters.™

Intreduction

The Department of Commerce has also published a guide,
Business Ethics: A Mannal jor Managing a Responsible
Business Enterprise in Emerging Market Economies, which
contains information about corporate cﬂrnplimce pro-
grams for businesses involved in international trade ™

The Departments of Commerce and State also pro-
vide advocacy support, when determined to be in the
national interest, for US. companies bidding for foreign
government contracts. The Department of Commerce’s
Advocacy Center, for example, supports US. businesses
competing against foreign companies for international con-
tracts, such as by arranging for the delivery of an advocacy
message by US. government officials or assisting with unan-
ticipated problems such as suspected bribery by a competi-
tor.” The Department of State’s Bureau of Economic and
Business Affairs (specifically, its Office of Commercial and
Business Affairs) similarly assises US. firms doing business
overseas by providing advocacy on behalf of US. businesses
and identifying risk areas for US. businesses; more infor-
mation is available on it website, heep/ fwww.state govie/
eb/eba/. Also, the Department of State’s economic officers
serving overseas provide commercial advocacy and support
for UK. companies at the many overseas diplomatic posts
where the Commercial Service is not represented.

The Department of State promotes LS. government
interests in addressing corruption internationally through
country-to-country diplomatic engagement: development
of and follow-through on international commitments relae-
ing to corruption; promotion of high-level political engage-
ment (eg. the G20 Anticorruption Action Plan); public
outreach in foreign countries; and support for building
the capacity of foreign partners to combat corruption. In
fiscal year 2009, the US. government provided more than
$1 billion for anti-corruption and related good governance

assistance abroad.

L}
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The Department of State’s Bureau of International
Marcotics and Law Enforcement Affairs (INL) manages
US. participation in many multilateral anti-corruption
political and legal initiatives at the global and regional level.
INL also funds and coordinates significant efforts to assise
countries with combating corruption through legal reform,
training, and other capacity-building effores. Inquiries aboue
the US. government’s general anti-corruption efforts and
implementation of global and regional anti-corruption ini-
tiatives may be directed to INL on ies website, heep/ fwww.
stategov/j/inl/c/erime/corr/indexhim, or by email to:
anticorruption@state.gov. In addition, the US. Agency for
International Development (USAID) has developed several
anti-corruption programs and publications, information
about which can be found ar heep://wwwusaid gov/what-
we-do/democracy-human-rights-and-governance/ promot-
ing-accountability-transparency. Finally, the Department of
State’s brochure "Fighting Global Corruption: Business Risk
Management” available at heep:/Sowwogedocgov/pdfs/
Fighting_Global_Corruption.pdf, provides guidance abour
corporate compliance programs as well as international anti-

mrmp‘l:i.ﬂll initiatives.

International Landscape: Global Anti-
Corruption Efforts

In recent years, there has been a growing interna-
tional consensus that corruption must be combated, and the
United States and other countries are parties to a number
of international anti-corruption conventions. Under these
conventions, countries that are parties undertake commit-
ments to adopt a range of preventive and eriminal law mea-
sures to combat corruption. The conventions incorporare
review processes that allow the United States to monitor
other countries to ensure that they are meeting their inter-
national obligations. Likewise, these processes in turn permit
other parties to monitor the United States” anti-corruption
laws and enforcement to ensure thar such enforcement and
legal frameworks are consistent with the United States treaty
obligations.™ US. officials regularly address the subject of

mrmp‘l:i.ﬂll with our Eﬁrei.gn COUNEErparts to FAiSe AWAreness

of the importance of fighting corruption and urge stronger

enforcement of anti-corruption laws and policies.

OECD Working Group on Bribery and the Anti-
Eribery Convention

The OECD was founded in 1961 to stimulate eco-
nomic progress and world trade. Asnoted, the Anti-Bribery
Convention requires its parties to criminalize the bribery
of foreign public officials in international business transac-
tions.*! As of November 1, 2012, there were 39 parties to
the Anti-Bribery Convention: 34 OECD member coun-
tries (including the United Seates) and five non-OECD
member countries (Argentina, Brazil, Bulgaria, the Russian
Federation, and South Africa). All of these parties are
also members of the OECD Warking Group on Bribery
[ Working Group).™

The Working Group is responsible for monitoring the
implementation of the Anti-Bribery Convention, the 2009
Recommendation of the Council for Further Combating
Bribery of Foreign Public Officials in  International
Business Transactions, and related instruments. Its mem-
bers meet quarterly to review and monitor implementation
of the Anti-Bribery Convention by member states around
the world. Each party undergoes periodic peer review™
This peer-review monitoring system is conducted in three
phases. The Phase 1 review includes an in-depth assess-
ment of each country’s domestic laws implementing the
Convention. The Phase 2 review examines the effectiveness
of each country’s laws and anti-bribery efforts. The final
phase is a permanent cyele of peer review (the firse eyele of
which is referred to as the Phase 3 review) that evaluares
a country’s enforcement actions and results, as well as the
country’s effores to address weaknesses identified during the
Phase 2 review.” All of the monitoring repores for the par-
ties to the Convention can be found on the OECD website
and can be a useful resource about the foreign bribery laws
of the OECD Working Group member countries.™

The United States was one of the first countries o
undergo all three phases of review. The reports and appen-
dices can be found on DOJs and SECS websites.™ In its
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Phase 3 review of the United Seates, which was completed
in October 2010, the Working Group commended US.
efforts to fight transnational bribery and highlighted a
number of best practices developed by the United States.,
The report also noted areas where the United States” anti-
bribery effores could be improved, including consolidat-
ing publicly available information on the application of
the FCPA and enhancing awareness among small- and
medium-sized companies about the prevention and detec-
tion of foreign bribery. This guide is, in pare, a response to
these Phase 3 recommendations and is intended to help
businesses and individuals better understand the FCPAY

. Convention Against Corruption

The United States is a state party to the United
Mations Convention Against Corruption (UNCAC),
which was adopred by the - General Assembly on
October 31, 2003, and entered into force on December
L4, 2005.% The United Staves ratified the UNCAC on
October 30, 2006, The UNCAC requires parties to crimi-
nalize a wide range of corrupt aces, including domestic and
foreign bribery and related offenses such as money launder-
ing and obstruction of justice. The UNCAC also estab-
lishes guidelines for the creation of anti-corruption bodies,
codes of conduct for public officials, transparent and abjec-
tive systems of procurement, and enhanced secounting and
auditing standards for the private sector. A peer review
mechanism assesses the implementation of the UNCAC
by parties to the Convention, with a focus in the first round
on criminalization and law enforcement as well as inter-
national legal cooperation.™ The United States has been
reviewed under the Pilot Review Programme, the report
of which is available on DO website. As of November 1,
20112, 163 countries were parties to the UNCACY

Other Anti-Corruption Conventions

The Inter-American Convention Against Corruption
(TACAC) was the first international anti-corruption con-
vention, adopted in March 1996 in Caracas, Venezuela,

by members of the Organization of American States”

Intreduction

The TACAC requires parties (of which the United Seates
is one) to criminalize both foreign and domestic brib-
ery. A body known as the Mechanism for Follow-Up on
the Implementation of the Inter-American Convention
Against Corruption (MESICIC) monitors parties” compli-
ance with the JACAC. As of November 1, 2012, 31 coun-
tries were parties o MESICIC,

The Council of Furope established the Group of
States Against Corruption (GRECQO) in 1999 to monitor
countries’ compliance with the Council of Europe’s anti-
corruption standards, including the Council of Europe’s
Criminal Law Convention on Corruption.” These stan-
dards include prohibitions on the solicitation and receipt of
bribes, as well as foreign bribery. As of Nevember 1, 2012,
GRECO member states, which need not be members of
the Council of Europe, include more than 45 European
eountries and the United Stares

The United States has been reviewed under both
MESICIC and GRECO, and the reports generated by

those reviews are available on DOJs websire.

8
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The FCPA:
Anti-Bribery Provisions

THE FCPA: ANTI-BRIBERY
PROVISIONS

The FCPA addresses the problem of international corruption in two ways: (1)
the anti-bribery provisions, which are discussed below, prohibit individuals
and businesses from bribing foreign government officials in order to obtain
or retain business and (2) the accounting provisions, which are discussed in
Chapter 3, impose certain record keeping and internal control requirements
on issuers, and prohibit individuals and companies from knowingly falsifying
an issuer's books and records or circumventing or failing to implement an is-
suer's system of internal controls. Violations of the FCPA can lead to civil and
criminal penalties, sanctions, and remedies, including fines, disgorgement,

and/or imprisonment.

In general, the FCPA prohibits offering to pay, pay-
ing, promising to pay, or authorizing the payment of money
or anything of value to a foreign official in order o influ-
ence any act ot decision of the foreign official in his or her
official capacity or to secure any other improper advantage

in order to obrain or retain business

Whe Is Covered by the Anti-Bribery Provisions?
The FCPA% anti-bribery provisions apply broadly to

three categories of persons and entities: (1) "issuers” and

their officers, directors, employees, agents, and sharchold-
ers; (2] "domestic concerns” and their officers, directors,
employees, agents, and shareholders; and (3) certain per-
sons and entities, other than issuers and domestic concerns,

acting while in the territory of the United Seates.

Issuers—15 U.5.C. § 78dd-1

Section 30A of the Securities Exchange Act of 1934
(the Exchange Act), which can be found a 15 US.C.
§ 78dd-1, contains the anti-bribery provision governing

10
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How Can | Tell If My Company |s an “lssuer”?

= |tis listed on a naticnal securities exchange in the
United States (either stock or American Depository
Receipts); or

=  The company's stock trades in the overthe-
counter market in the United States and the
company is required to file SEC reports.

*  Tozee if your company files SEC reports, go to
SEC's website at http:/fwww.sec.gov/edgar/
searchedgar/webusers. htm.

issuers.™ A company is an “issuer” under the FCPA if it
has a class of securities registered under Section 12 of the
Exchange Act® or is required to file periodic and other
teports with SEC under Section 15(d) of the Exchange
Act.” In practice, this means that any company with a
class of securities listed on a national securities exchange in
the United States, or any company with a class of securi-
ties quoted in the over-the-counter market in the United
States and required to file periodic reports with SEC, is an
issuer. A company thus need not be a US. company to be
an issuer. Foreign companies with American Depository
Receipes that are listed on a US. exchange are also issuers.™
Asof Diecember 31, 2011, 965 foreign companies were reg-
istered with SEC.® Officers, directors, employees, agents,
or stockholders acting on behalf of an issuer (whether US.
or foreign nationals), and any co-conspirators, also can be
prosecuted under the FCPA ™

Domaestic Concerns—15 U.5.C. § 78dd-2

The FCPA also applies to “domestic concerns™ ™ A
domestic concern is any individual who is a citizen, national,
or resident of the United States, or any corporation, part-
nership. association, joint-stock company, business trust,
unincorporated organization, or sole proprictorship that is
organized under the laws of the United States or its states,
territories, possessions, or commonwealths or that has its

principal place of business in the United States.™ Officers,

directors, employees, agents, or stockholders acting on
behalf of a domestic concern, including foreign nationals or

companies, are also covered.™

Tarritorial Jurisdiction—15 U.5.C. § 78dd-3

The FCPA also applies to certain foreign nationals or
entities that are not issuers or domestic concerns™ Since
1998, the FCPA’s anti-bribery provisions have applied to
foreign persons and foreign non-issuer entities that, either
directly or through an agent, engage in any act in further-
ance of a corrupt payment (or an offer, promise, or authori-
zation to pay) while in the territory of the United States ™
Also, officers, directors, emplovees, agents, or stockholders
acting on behalf of such persons or entities may be subject

to the FCPAs anti-bribery prohibitions. ™

What Jurisdictional Conduct Triggers the Anti-
Bribery Provisions?

The FCPAS anti-bribery provisions can apply to
conduct both inside and outside the Unieed Seares, lssuers
and domestic concerns—as well as their officers, directors,
employees, agents, or stockholders—may be prosecuted
for using the US. mails or any means or instrumentaliey of
interstate commerce in furtherance of a corrupt payment
to a foreign official. The Act defines “interstate commerce”
as “trade, commerce, transportation, or communication
among the several States, or between any foreign country
and any State or between any State and any place or ship
outside thereof ..."" The term also includes the inmastare
use of any interstate means of communication, or any other
interstate instrumentaliey.” Thus, placing a telephone call or
sending an e-mail, texe message, or fax from, o, or through
the United States involves interstate commerce—as does
sending a wire transfer from or to a US. bank or otherwise
using the US. banking system, or traveling across state bor-
ders or internationally to or from the United States.

Those who are not issuers or domestic concerns may
be prosecuted under the FCPA if they directly, or through
an agent, engage in any act in furtherance of a corrupt pay-
ment while in the territory of the United States, regardless of



whether they utilize the US. mails or 2 means or instrumen-
tality of interstate commerce.” Thus, for example, a foreign
national who attends a meeting in the United States that fur-
thers a foreign bribery scheme may be subject to prosecution,
a8 may any co-conspirators, even if they did not themselves
attend the meeting. A foreign national or company may also
be liable under the FCPA if it aids and abets, conspires with,
or acts as an agent of an issuer or domestic concern, regardless
of whether the foreign national or company itself takes any
action in the United Stares.™

In addition, under the "alternative jurisdiction” pro-
vision of the FCPA enacted in 1998, US. companies or
persons may be subject to the anti-bribery provisions even
if they ace outside the United States”' The 1998 amend-
ments to the FCPA expanded the jurisdictional coverage of
the Ace by establishing an alternative basis for jurisdiction,
that is, jurisdiction based on the nationality principle™ In
particular, the 1998 amendments removed the requirement
that there be a use of interstate commerce (e.g., wire, email,

telephane call) for acts in furtherance of a corrupt payment

The FCPA:
Anti-Bribery Provisions

to a foreign official by US. companies and persons oceur-

ring wholly outside of the United States.™

What |s Covered?—The Business
Purpose Test

The FCPA applies only to payments intended to
induce or influence a foreign official to use his or her posi-
tion “in order to assist .. in abtaining or retaining business
for or with, or directing business to, any person This
requiremnent is known as the "business purpose test” and is
broadly interpreted ™

Mot surprisingly, many enforcement actions involve
bribes to obtain or retain government contraces™ The

FCPA also prohibits bribes in the conduet of business or

Hypothetical: FCPA Jurisdiction

Company A, a Delaware company with its principal place of business in Mew York, is a large energy company that
operates globally, including in a number of countries that have a high risk of corruption, such as Fareign Country. Company
A's shares are listed on a national U.S. stock exchange. Company A enters into an agreement with a European company
{EuraCo) to submit a joint bid to the Oil Ministry to build a refinery in Foreign Country. EuraCo is not an issuer.

Executives of Company A and EuroCo meet in Mew York to discuss how to win the bid and decide to hire a purported
third-party consultant (Intermediary) and have him use part of his "commission” to bribe high-ranking officials within the
Oil Ministry. Intermeadiary meets with executives at Company A and EuraCa in Mew York to finalize the schame. Eventually,
millisns of dollars in bribes are funneled fram the United States and Europe through Intermediary to high-ranking officials
at the Oil Ministry, and Company A and EursCo win the contract. A few years later, a front page article alleging that the
eontract was procured through bribery appears in Foreign Country, and DOJ and SEC begin investigating whether the
FCPA was vislated.

Based on these facts, which entities fall within the FCPA's jurisdiction?

All of the entities easily fall within the FCPA's jurisdiction. Company A is both an "issuer” and a "domestic coneern”
under the FCPA, and Intermediary is an "agent” of Company A. EuraCo and Intermediary are also subject to the FCPA's
territarial jurisdiction provision based on their conduct while in the United States. Moreaver, even if EureCo and Intermediary
had never taken any actions in the territory of the United States, they can still be subject to jurisdiction under a traditional
application of conspiracy law and may be subject to substantive FCPA charges under Pinkerton liability, namely, being liable
for the reasonably foreseesable substantive FCPA erimes eommitted by a co-conspirator in furtherance of the conspiraey.

12
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Examples of Actions Taken
to Obtain or Retain Business

* Winning a contract
* Influencing the procurement process

» Circumventing the rules for importation of
products

*  Gaining access to non-public bid tender
information

* Evading taxes or penalties

* Influencing the adjudication of lawsuits or
enforcement actions

*  Obtaining exceptions to regulations

*  Avoiding contract termination

to gain a business advantage.” For example, bribe payments
made to secure favorable tax trearment, to reduce or elimi-
nate customs dutles, to obtain LOVErnment action to pre-
VENE competitors from entering a market, or to circumvent
4 licensing or permit requirement, all satisfy the business
purpose tese.™

Ira 20044, the US. Coure of Appeals for the Fifth Circuit
addressed the business purpose test in United States v Kay
and held that bribes paid to obtain favorable tax treatment—
which reduced a company’s customs duties and sales axes
on imports—could constitute payments made to "obtain
or retain” business within the meaning of the FCPA® The
court explained that in enacting the FCPA, "Congress meant
to prohibit a range of payments wider than only those thae
directly influence the acquisition or retention of govern-
ment contracts or similar commercial or industrial arrange-
ments”" The Kay court found that “[t]he congressional
target was bribery paid to engender assistance in improving
the business opportunities of the payor or his beneficiary,
irrespective of whether that assistance be direct or indirect,
and irrespective of whether it be related to administering
the law, awarding, extending, or renewing a contract, or

executing or preserving an agreement.”! Accordingly, Kay

held that payments to obtain favorable tax treatment can,

under appropriate circumnstances, violate the FCPA:

Avoiding or lowering taxes reduces operating costs
and thus increases profic margins, thereby frecing up
funds char the business is otherwise legally obligared
to expend. And this, in tum, enables it to take any
number of actions to the disadvantage of comperi-
tors. Bribing forcign officials to lower taxes and cus-
toms duries certainly can provide an unfair advantage
over competitors and thereby be of assistance to the
payar in abraining or reraining business.

W

[%]e hold chat Congress intended for the FCPA
o a]:lpl:,r brﬂaﬂl}r IO paymencs intended to assist the
pavor, cither dirﬂ:tl’f or indirccrl)r. in nb‘l::u'nlng ar
rcmining husiness for some person, and thar bribes
pai.d w Furcign tax officials to secure lllcgall)r reduced

customs and rax liahilit)r CONSTITULE 3 Type of payment

thar can fall wichin this broad cm-«cra.gc.'_'l

Paying Bribes to Customs Officials

In 2010, a global freight forwarding company and
six of its corporate customers in the oil and gas industry
resolved charges that they paid bribes to customs
officials. The companies bribed customs officials in more
than ten countries in exchange for such benefits as:

= aevading customs duties on imported goods

= improperly expediting the impertation of goeds
and equipment

= extending drilling contracts and lowering tax
assessments

= gbtaining false documentation related to
temporary impaort permits for drilling rigs

= enabling the release of drilling rigs and other
aquipment from customs officials

In many instances, the improper payments at issue
allowed the company to carry out its existing business,
which fell within the FCPA&'s prohibition on corrupt
payments made for the purpose of “retaining” business.
The seven companies paid a total of more than $235
rillion in civil and eriminal sanctions and disgorgement.




In shore, while the FCPA does not cover every type
of bribe paid around the world for every purpose, it does
apply broadly to bribes paid to help obtain or retain busi-
ness, which can include payments made to secure a wide

variety of unfair business advantages.™

What Does "Corruptly” Mean?

To violate the FCPA, an offer, promise, or authori-
zation of a payment, or a payment, to a government offi-
cial must be made "corrupely™™ As Congress noted when
adopting the FCPA, the word "corrupely” means an intent

or desire to wrongfully influence the recipient:

The word “corruptly” is used in order to make clear
thar che aEF:r, payment, promise, or glﬁ:, must be in-
tended to induce che recipient to misuse his official
position; for r_mmplc, wrcmp;ﬁl"].' to direct business
to the payor or his cli:nl:, to obrain pr:f:n:ntia] lcsi;-

lazion or rcgul:u:iu::ns, or to induce a Fc:rti.gn official to
TS

fail to perform an official funcrion.

Where corrupt intent is present, the FCPA prohibits
paying, -::Fﬁ:ring. OF promising to pay money or a.n}rthing
of value (or authorizing the payment or offer).” By focus-
ing on intent, the FCPA does not require that a corrupt
act succeed in its purpose.” Nor must the foreign official
actually solicit, accept, or receive the corrupt payment for
the bribe payor to be lizble.™ For example, in one case, a
specialty chemical company promised Iragi government
officials approximately $850,000 in bribes for an upeoming
contract. Although the company did not, in the end, make
the payment (the scheme was thwarted by the US. govern-
ment’s investigation), the company still violated the FCPA
and was held accountable.™

Also, as long as the offer, promise. authorization, or
payment is made corruptly, the actor need not know the
identity of the recipient; the attempt is sufficient™ Thus, an
executive who authorizes others to pay “whoever you need
to” in a foreign government to obtain a contract has violated

the FCPA—even if no bribe is ultimately offered or paid.

The FCPA:
Anti-Bribery Provisions

What Does “Willfully” Mean and When
Does It Apply?

In order for an individual defendant to be criminally
liable under the FCPA, he or she must ace "willfully™ Proof
of willfulness is not required to establish corporate eriminal
or civil liability,* though proof of corrupt intent is.

The term "willtully™ is not defined in the FCPA, but
it has generally been construed by courts to connote an
act committed voluntarily and purposefully, and with a
bad purpose, i.e., with "knowledge that [a defendant] was
doing 4 'bad” act under the general rules of law™ As the
Supreme Court explained in Bryan v. United States, "[a)s a
general matter, when used in the criminal context, a 'will-
ful” act is one undertaken with a "bad purpose. In other
words, in order to establish a ‘willful’ violation of a statute,
'the Government must prove that the defendant acted with
knowledge that his conduct was unlawful "™

MNotably, as both the Second Circuit and Fifth Circuit
Courts of Appeals have found, the FCPA does not require
the government to prove that a defendant was specifically
aware of the FCPA or knew that his conduct violated the
FCPA® To be guilty, a defendant muse act with a bad pur-

pose, Le, know generally that his conduct is unlawful.

What Does “Anything of Value" Mean?

In enacting the FCPA, Congress recognized that bribes
can come in many shapes and sizes—a broad range of unfair
benefis® —and so the statuee prohibits the corrupe "offer,
payment, promise to pay, of authorization of the payment of
any money, or offer, gift, promise to give, or authorization of
the giving of anything of valne to” a foreign official

An improper benefit can take many forms. While
cases often involve payments of cash (sometimes in the
guise of “consulting fees” or “commissions” given through

intermediaries), others have involved eravel expenses and
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expensive gifts. Like the domestic bribery statute, the FCPA
does not contain a minimum threshold amount for corrupe
gifts or payments® Indeed, what might be considered a
modest payment in the United States could be a larger and
much more significant amount in a foreign country.
Regardless of size, for a gift or other payment to vio-
late the statute, the payor must have corrupt intent—that is,
the intent to impropetly influence the government official.
The corrupr intent requirement protects companies that
engage in the ordinary and legitimate promotion of their
businesses while targeting conduet that seeks to improp-
etly induce officials into misusing their positions. Thus, it
is difficult to envision any scenario in which the provision
of cups of coffee, taxi fare, or company promaotional items
of nominal value would ever evidence corrupt intent, and
neither DOJ nor SEC has ever pursued an investigation
on the basic of such conduct. Moreover, as in all areas of
federal law enforcement, DOJ and SEC exercise discre-
tion in deciding which cases promote law enforcement pri-
orities and justify investigation. Certain patterns, however,
have emerged: DOJs and SEC’s anti-bribery enforcement
actions have focused on small payments and gifes only when
they comprise pare of a systemic or long-standing course of
conduct that evidences a scheme to corruptly pay foreign
officials to obrain or retain business. These assessments are

necessarily fact speeific.

Cash

The most abvious form of corrupt payment is large
amounts of cash. In some instances, companies have main-
tained cash funds specifically earmarked for use as bribes.
One US. issuer headquartered in Germany disbursed cor-
rupt payments from a corporate "cash desk™ and used off-
shore bank accounts to bribe government officials to win
contraces.” In another instance, a four-company joint ven-
ture used its agent to pay $5 million in bribes to a Nigerian
political parey.™ The payments were made to the agent in
suitcases of cash (typically in $1 million installments), and,
in one instance, the erunk of a car when the cash did not fic

into a suitcase.”

Gifts, Travel, Entertainment, and Other Things
of Value

A small gift or token of esteem or gratitude is often
an appropriate way for business people to display respect
for each other. Some hallmarks of appropriate gift-giving
are when the gift is given openly and transparently, properly
recorded in the giver’s books and records, provided only to
reflect esteem or gratitude, and permiteed under local law.

[tems of nominal value, such as cab fare, reasonable
meals and entertainment expenses, or company promo-
tional items, are unlikely to improperly influence an offi-
cial, and, as a result, are not, without more, items thae have
resulted in enforcement action by DOJ or SEC. The larger
or more extravagant the gift, however, the more likely it was
given with an improper purpose. DOJ and SEC enforce-
ment cases thus have involved single instances of large,
extravagant gift-giving (such as sports cars, fur coats, and
other luxury items) as well as widespread gifts of smaller
items as part of a pattern of bribes.™ For example, in one
case brought by DOJ and 5EC, a defendant gave a govern-
ment official a country club membership fee and a genera-
tor, as well as houschold maintenance expenses, payment
of cell phone bills, an automobile worth $20,000, and lim-
ousine services. The same official also received $250,000
through a third-party agent.”

In addition, & number of FCPA enforcement actions
have involved the corrupt payment of travel and entertain-
ment expenses. Both DOJ and SEC have broughe cases
where these types of expenditures occurred in conjunction
with other conduct reflecting systemic bribery or other
clear indicia of corrupt intent.

A case involving a California-based telecommuni-
cations company illustrates the types of improper travel
and entertainment expenses that may violate the FCPA™
Between 2002 and 2007, the company spent nearly $7 mil-
lion on approximately 225 trips for its customers in order o
obtain systems contracts in China, including for employees
of Chinese state-owned companies to travel to popular tour-
ist destinations in the United States.” Although the trips
were purportedly for the individuals to conduct training at



Examples of Improper
Travel and Entertainment

= a $12,000 birthday trip for a government decision-
maker from Mexico that included visits to wineries
and dinners

= 510,000 spent on dinners, drinks, and
entertainment for a government official

* atrip to ltaly for eight lragi government officials
that consisted primarily of sightseeing and
included $1,000 in “pocket money” for each
official

= atrip to Paris for a government official and his wife
that consisted primarily of touring activities via a
chauffeur-driven vehicle

the company’s facilities, in reality, no training occurred on
many of these trips and the company had no facilities ar those
loeations. Approximately 670,000 of the 7 million was
falsely recorded as "training” expenses.®

Likewise, a New Jersey-based telecommunications
company spent millions of dollars on approximately 315
trips for Chinese government officials, ostensibly to inspect
factories and train the officials in using the company's
equipment.” In reality, during many of these erips, the offi-
cials spent litele or no time visiting the company’s facilities,
bur instead visited tourist destinatdons such as Hawaii, Las
Vegas, the Grand Canyon, Niagara Falls, Disney World,
Universal Seudios, and New York City™ Some of the erips
were characterized as "factory inspections” or "training”
with government customers but consisted prirnaril:,- or
entirely of sightseeing to locations chosen by the officials,
typically lasting ewo weeks and costing between $25,000
and $35,000 per trip. In some instances, the company gave
the government officials $500 to $1,000 per day in spend-
ing money and paid all lodging, transportation, food,
and entertainment expenses. The company either failed
to record these expenses or improperly recorded them as

“consulting fees” in its corporate books and records. The

The FCPA:
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company also failed to implement appropriate internal con-
trols to monitor the provision of eravel and other things of
value to Chinese government officials.™

Companies also may violate the FCPA if they give
payments or gifts to thied pardes, like an official's family
members, as an indirect way of corruptly influencing a for-
cign official. For example, one defendant paid personal bills
and provided airline tickets to a cousin and close friend of
the foreign official whose influence the defendant sought in
abtaining contracts." The defendant was convicted at trial
and received a prison sentence."!

As part of an effective compliance program, a com-
pany should have clear and easily accessible guidelines
and processes in place for gife-giving by the company’s
directors, officers, employees, and agents. Though not
necessarily appropriate for every business, many larger
companies have automated gife-giving clearance pro-
cesses and have set clear monetary thresholds for gifes
along with annual limitations, with limited exceptions
for gifts approved by appropriate management. Clear
guidelines and processes can be an effective and efficient
means for controlling gife-giving, deterring improper
gifts, and protecting corporate assets.

The FCPA does not prohibit gift-giving. Rather, just
like its domestic bribery counterparts, the FCPA prohibits
the payments of bribes, including those disguised as gifts.

Charitable Contributions

Companies often engage in charitable giving as part
of legitimate local outreach. The FCPA does not prohibit
charitable contributions or prevent corporations from act-
ing as gmd corporate citizens, Companies, however, can-
not use the pretense of charitable contributions as a way to

funnel bribes to government officials.
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For example, a pharmaceutical company used chari-
table donations to a small local castle restoration charivy
headed by a foreign government official to induce the offi-
cial eo direce business to the company. Although the charivy
was a bona fide charitable organization, internal documents

at the pharmaceutical company’s subsidiary established that

the payments were not viewed as charitable contributions
but rather as "dues” the subsidiary was required to pay for
assistance from the government official. The payments con-
stituted a significant portion of the subsidiary’s total pro-
motional donations budget and were structured to allow

the subsidiary to exceed its authorized limits. The payments

Hypothetical: Gifts, Travel, and Entertainment

Company A is a large U5, engineering company with global cperations in more than 50 countries, including a
number that have a high risk of corruption, such as Fereign Country. Company A's stock is listed on a national U.S. stack
axchange. In conducting its business internationally, Company A's officers and employees come inte regular contact with
foreign officials, including officials in various ministries and state-owned antities. At a trade show, Company A has a booth
at which it offers free pens, hats, t-shirts, and other similar prometional iterns with Company A's loge. Coempany A alse
sarves free coffee, other beverages, and snacks at the booth. Some of the visitors to the booth are foreign officials.

s Company A in vielation of the FCPA?

Ma. These are legitimate, bona fide expenditures made in connection with the promotion, demonstration, or
axplanation of Company A's products or services. There is nothing to suggest corrupt intent here. The FCPA does not
prevent companies from promoting their businesses in this way or providing legitimate hospitality, ineluding to foreign
officials. Providing premetional iterns with company loges or free snacks as set forth above is an appropriate means of
providing hespitality and premeting business. Such conduct has never formed the basis for an FCPA enforcement action.

At the trade show, Company A invites a dezen current and prospective customers out for drinks, and pays
the moderate bar tab. Some of the current and prospective customers are foreign officials under the FCPA. s
Cempany A in violation of the FCPA?

Ma. Again, the FCPA was not designed to prohibit all forms of hespitality to foreign officials. While the cost here may
be more substantial than the beverages, snacks, and promotional items provided at the booth, and the invitees specifically
selected, there is still nothing te suggest corrupt intent.

Twe years age, Company A won a leng-term contract to supply goods and services to the state-owned Electricity
Commission in Fereign Country. The Electricity Commission is 100% owned, controlled, and operated by the
government of Foreign Country, and employees of the Electricity Commission are subject te Foreign Country’s
domestic bribery laws. Seme Company A executives are in Foreign Country for meetings with officials of the
Electricity Commission. The General Manager of the Electricity Commission was recently married, and during the
trip Company A executives present a moderately priced crystal vase to the General Manager as a wedding gift
and teken of esteem. Is Company A in vielation of the FCPA?

Ma. It is appropriate to provide reasonable gifts to foreign officials as tokens of esteem or gratitude. It is important that
such gifts be made openly and transparently, properly recordad in a company's books and records, and given anly where
appropriate under local law, customary where given, and reasonable for the oecasion.

During the course of the contract described above, Company A periodically provides training to Electricity
Commission employees at its facilities in Michigan. The training is paid for by the Electricity Commission as part of
the contract. Senior officials of the Electricity Commission inform Company A that they want te inspect the facilities
and ensure that the training is werking well. Company A pays for the airfare, hotel, and transportation for the
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Electricity Commission senior officials to travel to Michigan to inspect Company A's facilities. Because it is a lengthy
international flight, Company A agrees to pay for business class airfare, to which its own employees are entitled
for lengthy flights. The foreign officials visit Michigan for several days, during which the senior officials perform an
appropriate inspection. Company A executives take the officials to a moderately priced dinner, a basaball game,
and a play. Do any of these actions violate the FCPA?

Mo, Meither the costs associated with training the employees nor the trip for the senior officials to the Company's
facilities in order to inspect them violates the FCPA. Reasonable and bona fide promotional expenditures de not violate
the FCPA. Here, Carmpany A is providing training to the Electricity Commission's employees and is hosting the Electricity
Commission senior officials. Their review of the execution and performance of the contract is a legitimate business purpose.
Even the provision of business class airfare is reasonable under the cireumstances, as are the meals and entertainment,
which are only a small companant of the business trip.

Would this analysis be different if Company A instead paid for the senior officials to travel first-class with their
spouses for an all-expenses-paid, week-long trip to Las Vegas, where Company A has no facilities?

Yes. This conduct almost certainly violates the FCPA because it evinces a corrupt intent. Here, the trip does not appear
to be designed for any legitimate business purpose, is extravagant, includes expenses for the officals’ spouses, and therefore
appears to be designed to corruptly curry favor with the foreign government officials. Moreover, if the trip were booked as a
legitimate business expense—such as the provision of training at its fadilities—Company A would alse be in violation of the
FCPA's accounting provisions. Furthermare, this conduct suggests deficiencies in Company &' internal controls.

Company A's contract with the Electricity Commission is going to expire, and the Electricity Commission is
offering the next contract through its tender process. An employee of the Electricity Commission contacts
Company A and offers to provide Company A with confidential, non-public bid infermation from Company A's
competitors if Company A will pay for a vacation to Paris for him and his girlfriend. Employees of Company A
accede to the official’s request, pay for the vacation, receive the confidential bid information, and yet still do not
win the contract. Has Company A viclated the FCPA?

Yes. Company A has provided things of value to a foreign official for the purpese of inducing the official to misuse
his affice and te gain an improper advantage. |t does not matter that it was the foreign official who first suggested the
illegal conduct or that Company A ultimately was not suceessful in winning the contract. This canduet would also violate
the FCPA's accounting provisions if the trip were booked as a legitimate business expense and suggests deficiencies in
Company A's internal contrals.
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also were not in compliance with the company’s internal
policies, which provided that charieable donations gener-
ally should be made to healthcare insticutions and relate to
the practice of medicine."”

Proper due diligence and controls are crirical for
charitable giving. In general, the adequacy of measures
taken to prevent misuse of charitable donations will depend
on a risk-based analysis and the specific faces at hand. In
Opinion Procedure Release No. 10402, DOJ described the
due diligence and controls that can minimize the likelihood
of an FCPA violation. In that matter, a Eurasian-based sub-
sidiary of a LS. non-governmental organization was asked
by an agency of a foreign government to make a grant to
4 local microfinance institution (MFI) as a prerequisite to
the subsidiary’s transformation to bank status. The subsid-
iary proposed contributing $1.42 million to a local MFI to
satisfy the request. The subsidiary undertook an extensive,
three-stage due diligence process to seleet the proposed
grantee and imposed significant controls on the proposed
grant, including ongoing monitoring and auditing, ear-
marking funds for capacity building, prohibiting compen-
sation of board members, and implementing anti-corrup-
tion compliance provisions. DOJ explained that it would
not take any enforcement action because the company’s due
diligence and the controlsit planned to put in place sufficed
to prevent an FCPA violation.

Other opinion releases also address charieable-type
grants or donations. Under the facts presented in those
teleases, DOJ approved the proposed grant or donation,'
based on due diligence measures and controls such as:

s certifications by the recipient regarding compliance
with the FCPA;™

s due diligence to confirm that none of the recipient’s
officers were affiliated with the foreign government
at issue™

s arequirement that the recipient provide audited
financial stacemenes;"™

#  awritten agreement with the recipient restricting
the use of funds;"™”

s steps to ensure that the funds were transferred roa

valid bank accoune;'™®

s confirmation that the charity’s commitments were
met before funds were disbursed;"™ and
s on-going monitoring of the efficacy of the
program."!"
Legitimate charitable giving does not violate the
FCPA. Compliance with the FCPA merely requires that
charitable giving not be used as a vehicle to conceal pay-

ments made to corruptly influence foreign officials.

Five Questions to Consider When Making
Charitable Payments in a Foreign Country:

1. What is the purpose of the payment?

2. s the payment consistent with the company’s
internal guidelines on charitable giving?

3. Is the payment at the request of a foreign official?

4. s a foreign official asseciated with the charity
and, if sa, can the fereign official make decisions
regarding your business in that country?

5. Is the payment conditioned upon receiving
business or other benefits?

Who Is a Foreign Official?

The FCPAs anti-bribery provisions apply to corrupt
payments made to (1) "any foreign official”; (2) "any foreign
political parey or official thereof™; (3) "any candidate for
foreign political office”; or (4) any person, while knowing
that all or a portion of the payment will be offered, given, or
promised to an individual falling within one of these three
categories.'!! Although the statute distinguishes between a
“foreign official” "foreign political parey or official thereof
and “candidate for foreign political office” the term “for-
eign official” in this guide generally refers to an individual
falling within any of these three categories.

The FCPA defines “foreign official” to include:

any officer or employee of a foreign government or

any deparement, agency, or insrromentality thereof,
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or of a public international organization, or any per-
son acting in an official capacicy for or on behalf of

any such government or departmene, agency, or in-
strumencality, or for or on behalf of any such public

internarional urganizatian.' 12

As this language makes elear, the FCPA broadly
applies to corrupt payments to "any” officer or employee
of a toreign government and to those acting on the for-
eign government'’s behalf.'"* The FCPA thus covers cor-
rupt payments to low-ranking employees and high-level
officials alike. '

The FCPA prohibits payments to foreign officials, not
to foreign governments." That said, companies contem-
plating contributions or donations to foreign governments
should take steps to ensure that no monies are used for cor-
rupt purposes, such as the personal benefit of individual
foreign officials.

Department, Agency, or Instrumantality of a
Fareign Government

Foreign officials under the FCPA include officers
or employees of a department, agency, or instrumental-
ity of a foreign government. When a foreign government
is organized in a fashion similar to the US. system, what
constitutes a government dtpartt‘nent or agency is typically
clear (eg., 2 minisery of energy, national security ageney, or
transportation authoriey).""* However, governments can be
organized in very different ways.""” Many operate through
state-owned and stare-controlled entities, particularly in
such areas as aerospace and defense manufaceuring, bank-
ing and finance, healthcare and life sciences, energy and
extractive industries, telecommunications, and transporta-
tion.'* By including officers or employees of agencies and
instrumentalities within the definition of "foreign official”
the FCPA aceounts for this variability.

The term “instrumentality” is broad and can include
state-owned or state-controlled entities. Whether a particu-
lar entity constitutes an “instrumentality” under the FCPA
requires a fact-specific analysis of an entiey’s ownership,
control, status, and function."”? A number of courts have

approved final jury instructions providing a non-exclusive
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list of factors to be considered:

» the foreign stare’s extent of ownership of the entiry;

+ the foreign state’s degree of control over the entity
{including whether key officers and directors of
the entity are, or are appointed by, government
officials);

»  the foreign stare’s characrerization of the entity and
its employees;

o the circumstances Surmunding the entiry’s creation;

» the purpose of the entity’s activities;

+ the entity’s obligations and privileges under the
foreign state’s law;

»  the exclusive or controlling power vested in the
entity to administer its designated functions;

# the level of financial suppore by the foreign
state (including subsidies, special tax treatment,
government-mandated fees, and loans);

+ the entity’s provision of services to the jurisdiction’s
residents;

s whether the governmental end or purpose soughe
to be achieved is expressed in the policies of the
foreign government; and

» the general perception that the entity is performing
official or governmental functions, '

Companies should consider these factors when eval-
uating the risk of FCPA violations and designing compli-
ance programs.

DOJ and SEC have pursued cases involving instru-
mentalities since the time of the FCPAY% enacemene and
have long used an analysis of ownership, control, status,
and function to determine whether a particular entiy is
an agency or instrumentality of a foreign government.
For example, the second-ever FCPA case charged by DOJ
involved a California company that paid bribes through a

Mexican mrpﬂruiun to two executives of a stare-owned
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Mexican national oil company. ™ And in the carly 19805,
DOJ and SEC brought cases invalving a 1 million bribe to
the chairman of Trinidad and Tobage’s racing authoriey.!>

DOJ and SEC continue to regularly bring FCPA
cases involving bribes paid to employees of agencies and
instrumentalities of foreign governments. In one such
case, the subsidiary of a Swiss engineering company paid
bribes to officials of a stare-owned and controlled electrie-
ity commission. The commission was created by, owned
by, and controlled by the Mexican government, and it had
1 monopoly on the ransmission and distibution of elee-
tricity in Mexico. Many of the commission’s board mem-
bers were cabine-level government officials, and the direc-
tor was appointed by Mexico’s president.' Similarly, in
another recent case, Miami telecommunications executives
were charged with paying bribes to employees of Haiti's
state-owned and controlled telecommunications company.
The telecommunications company was 97% owned and
100% controlled by the Haitian governmene, and its direc-
tor was appointed by Haiti’s president.'

While no one factor is dispositive or necessarily more
important than another, as a prm:ti:al matter, an entity is
unlikely to qualify as an instrumentality if 2 government
does not own or control 1 majority of its shares. However,
there are circumstances in which an entity would qualify
s an instrumentality absent 50% or greater foreigh pov-
ernment ownership, which is reflected in the limited num-
ber of DOJ or SEC enforcement actions brought in such
situations. For example, in addition to being convicted of
funneling millions of dollars in bribes to two sitting presi-
denes in two different countries, a French issuer’s three
subsidiaries were convicted of paying bribes to employees
of a Malaysian telecommunications company that was 43%
owned by Malaysias Ministry of Finance, There, notwith-
standing its minority ownership stake in the company, the
Ministry held the status of a "special sharcholder” had vero
power over all major expenditures, and controlled impor-
tant operational decisions.'™ In addition, most senior
company officers were political appointees, including the
Chairman and Direcror, the Chairman of the Board of the

Tender Committee, and the Executive Director'®® Thus,

despite the Malaysian government having a minority share-
holder position, the company was an instrumentality of the
Malaysian government as the government nevertheless had
substantial control over the company.

Companies and individuals sheuld also remember
that, whether an entity is an instrumentality of a foreign
government or a private entity, commercial (ie., private-
to-private) bribery may still violate the FCPA% accounting
provisions, the Travel Act, anti-money laundering laws, and
other federal or foreign laws. Any type of corrupt payment

thus earries a risk of prosecution.

Public International Organizations

In 1998, the FCPA was amended to expand the defini-
tion of “foreign official” to include employees and representa-
tives of public international organizations."” A "public inter-
national organization” is any organization designated as such
by Executive Order under the International Organizations
Immunities Act, 22 US.C. § 288, or any other organization
that the President so designates. '™ Currently, public interna-
tional organizations include entities such as the World Bank,
the lnternational Monetary Fund, the World Ineellectual
Property Organization, the World Trade Organization, the
OECD, the Organization of American States, and numer-
ous others. A comprehensive list of organizations designated
as "public international organizations” is contained in 22
LIS.C. § 288 and can also be found on the TS, Government
Printing Office website at htep://www.gpogov/ fdsys/.

How Are Payments to Third Parties
Treated?

The FCPA expressly prohibits corrupt payments
made through third parties or intermediaries.* Specifically,
it covers payments made to "any person, while knowing
that all or a portion of such money or thing of value will
be offered, given, or promised, directly or indirectly™ toa
foreign official. Many companies doing business in a foreign
country retain a local individual or company to help them
conduct business. Although these foreign agents may pro-
vide entirely legitimate advice regarding local customs and

procedures and may help facilitate business transactions,



companies should be aware of the risks involved in engag-
ing third-party agents or intermediaries. The fact that a
bribe is paid by a third party does not eliminate the poten-
tial for criminal or civil FCPA liabiliey."™

For instance, a four-company joint venture used
two agents—a British lawyer and a Japanese trading
company—to bribe Nigerian government officials in
order to win a series of liquefied narural gas construe-
tion projects.'™ Together, the four multi-national cor-
porations and the Japanese trading company paid a
combined $1.7 billion in civil and criminal sanctions
for their decade-long bribery scheme. In addition, the
subsidiary of one of the companies pleaded guilty and a
number of individuals, including the Brirish lawyer and
the former CEOQ of one of the companies” subsidiaries,
received significant prison terms.

Similarly, 2 medical device manufacturer entered into
a deferred prosecution agreement as the resule of corrupt
payments it authorized its local Chinese distributor to pay
to Chinese officials.'™ Another company. a manufaceurer
of specialty chemicals, committed muleiple FCPA viola-
tions through its agents in Iraq: a Canadian national and
the Canadian’s companies. Among other aces, the Canadian
national paid and promised to pay more than $1.5 million
in bribes to officials of the Iragi Ministry of Oil to secure
sales of a fuel additive. Both the company and the Canadian
national pleaded guilty to criminal charges and resolved
civil enforcement actions by SEC."™

In another case, the US. subsidiary of a Swiss freight
forwarding company was charged with paying bribes on
behalf of its customers in several countries.'” Although the
ULS. subsidiary was not an issuer under the FCPA, it was an
“agent” of several ULS. issuers and was thus charged directly
with violating the FCPA. Charges against the freighe for-
warding company and seven of its customers resulted in
over $236.5 million in sanctions, ™

Because Congress anticipated the use of third-party
agents in bribery schemes—for example, to avoid actual
knowledge of a bribe—it defined the term “knowing” in a
way that prevents individuals and businesses from avoiding

liability by putting "any person” between themselves and
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the foreign officials.'” Under the FCPA, a person’s state of

mind is “knowing” with respect to conduet, a circumstance,
or a result if the person:
» isaware that [he] is engaging in such conduce,
that such circumstance exists, or that such resule is
substantially certain to oceur; or
o hasa firm belief thar such circumstance exists or
that such result is substantially cereain to oceur'™
Thus, a person has the requisite knowledge when he is
aware of a high probability of the existence of such circum-
stance, unless the person aceually believes that such circum-
stance does not exist.”™ As Congress made clear, it meant to
impaose liability not only on those with actual knowledge
of wrangdoing, but alse on those who purposefully avoid
actual knowledge:

[The so-called *head-in-the-sand” problem—wvari-
o‘us]:,r described in the pertinent auchorities as “con-
sCions disn:gnrd," “willful blindness" or “deliberace
isnnmncc"—shnu]d be covered so char managemene
officials could nor take rcﬁ.lgc from the Act’s prohi-
birions bg.r their unwarranced obliviousness o any
aAcTion {-::r in:u:tiu:m]l, langua.g: or other 'sig:ruﬂing de-
vice” that should reasomably alerr them of the 'high
probability” of an FCPA violation. b

Common red flags associated with third parties include:

+ excessive commissions to third-party agents or
consultanes;

» unreasonably large discounts to third-party
distributors;

» third-party "consulting agreements” that include
only vaguely deseribed services;

+ the third-party consultant is in a different line of
business than that for which it has been engaged;

»  the third party is related to or closely associated
with the foreign official;
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s the third parey became part of the transaction at
the express request or insistence of the foreign
official;

s the third party is merely a shell company incorpo-
rated in an offshore jurisdiction; and

s the third party requests payment to offshore
bank accounts.

Businesses may reduce the FCPA risks associated
with third-party agents by implementing an effective com-
pliance program, which includes due diligence of any pro-

spective Fareign agents.

United States v. Kozeny, et al.

In December 2011, the US. Court of Appeals
for the Second Circuit upheld a conscious avoidance
instruction given during the 2009 trial of a businessman
who was convicted of conspiring to violate the FCPA's
anti-bribery provisions by agreeing to make payments to
Azeri officials in a scheme to encourage the privatization
of the Azerbaijan Republic’s state oil company. The
court of appeals found that the instruction did not lack
a factual predicate, citing evidence and testimeony at
trial demaonstrating that the defendant knew corruption
was pervasive in Azerbaijan; that he was aware of his
business partner's reputation for misconduct; that he
had ereated two U.S. companies in order to shield
himself and other investors from potential liability for
payments made in viclation of the FCPA; and that the
defendant expressed concerns during a conference call
about whether his business partner and company were
bribing officials.

The court of appeals also rejected the defendant's
contention that the conscious avoidance charge had
improperly permitted the jury to convict him based on
negligence, explaining that ample evidence in the record
showed that the defendant had “serious concerns”
about the legality of his partner's business practices
“and worked to avoid learning exactly what [he] was
daing,” and noting that the district court had specifically
instructed the jury not to convict based on negligence.

What Affirmative Defenses Are
Available?

The FCPAY anti-bribery provisions contain two affir-
mative defenses: (1) that the payment was lawful under the
written laws of the foreign country (the “local law” defense),
and (2] that the money was spent as part of demonstrating a
product or performing a contractual obligation (the "reason-
able and bona fide business expenditure” defense). Because
these are affirmarive defenses, the defendant bears the burden
of proving them.

The Lecal Law Defense

For the local law defense to apply, a defendant must
establish that "the payment, gift, offer, or promise of any-
thing of value that was made, was lawful under the writ-
ten laws and regulations of the foreign official’, political
party’s, party official’s, or candidate’s country™" The defen-
dant must establish thae the payment was lawful under the
foreign country’s written laws and regulations ar the time
of the offense. In creating the local law defense in 1988,
Congress sought "to make clear thae the absence of written
Laws in a foreign officials country would not by ieself be suf-
ficient to satisfy this defense”" Thus, the fact that bribes
may not be prosecuted under local law is insufficient to
establish the defense. In practice, the local law defense arises
infrequently, as the written laws and regulations of coun-
tries rarely, if ever, permit corrupt payments. Nevertheless,
if a defendant can establish thar conduct that otherwise
falls within the scope of the FCPAS anti-bribery provisions
was lawful under writcen, local law, he or she would have a
defense to prosecution.

In Usited States v. Kozeny, the defendant unsuccess-
fully sought to assert the local law defense regarding the law
of Azerbaijan. The parties disputed the contents and appli-
cability of Azeri law, and each presented expert reports and
testimony on behalf of their conflicting interpretations. The
court ruled thae the defendant could not invoke the FCPA'
affirmative defense because Azeri law did not actually legal-
ize the bribe payment. The court concluded that an excep-

tion under Azeri law relieving bribe payors who veluntarily



disclose bribe payments to the authorities of criminal liabil-

ity did not make the bribes legal '+

Reasonable and Bona Fide Expenditures

The FCPA allows companies to provide reasonable
and bona fide travel and lodging expenses to a foreign
official, and it is an affirmative defense where expenses
are directly related to the promotion, demonstration, or
explanation of a company’s products or services, or are
related to a company’s execution or performance of a con-
tract with 2 foreign government or agency.'" Trips that
are primarily for personal entertainment purposes, how-
ever, are not bona fide business expenses and may violate
the FCPA’s anti-bribery provisions.'™ Moreover, when
expenditures, bona fide or not, are mischaracterized in a
company’s books and records, or where unauthorized or
improper expenditures oceur due to a failure to imple-
ment adequate internal controls, they may also violate
the FCPA’ accounting provisions. Purposeful mischarac-
terization of expenditures may also, of course, indicate a
corrupt intent.

DO and SEC have consistently recognized that busi-
nesses, both foreign and domestic, are permiteed to pay for
reasonable expenses associated with the promotion of their
products and services or the execution of existing contracts,
In addition, DOJ has frequently provided guidance about
legitimate promotional and contract-related expenses—
addressing travel and lodging expenses in particular—
through several opinion procedure releases. Under the cir-
cumstances presented in those releases," DO opined that
the following types of expenditures on behalf of foreign
officials did not warrant FCPA enforcement action:

s travel and expenses to visit company facilities or
operations;

s travel and expenses for training; and

¢ product demonstration or promotional activities,
including travel and expenses for meetings.

Whether any particular payment is a bona fide expen-
diture necessarily requires a fact-specific analysis. Bue the
following non-exhaustive list of safeguards, compiled from

several releases, may be helpful o businesses in evaluating
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whether a particular expenditure is appropriate or may risk
violating the FCPA:

+ Do not select the particular officials who will par-
ticipate in the party’s proposed trip or program'?
of else select them based on pre-determined, merit-
based criteria.'*

»  Pay all coses directly to travel and lodging vendors
and/ar reimburse costs only upon presentation of a
receipe.'*

+ Do not advance funds or pay for reimbursements
in cash.'

+  Ensure that any stipends are reasonable approxima-
tions of costs likely to be incurred ™ and/or that
expenses are limited to those that are necessary and
reasonable. '™

» Ensure the expenditures are transparent,
both within the company and to the foreign
governmene.'*

» Do not condition payment of expenses on any
action by the foreign official.™

#  Obtain written confirmation that payment of the
expenses is not contrary to local law.'*

+ Provide no additional compensation, stipends, or
spending money beyond what is necessary to pay
for actual expenses incurred.'™

»  Ensure that coses and expenses on behalf of the
foreign officials will be aceurately recorded in the
company’s books and records.™

In sum, while certain expendirures are more likely to
raise red flags, they will not give rise to prosecution if they
are (1) reasonable, (2) bona fide, and (3) direcely related
to (4) the promotion, demonstration, or explanation of
products or services or the execution or performance of

a contrace.’™
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What Are Facilitating or Expediting
Payments?

The FCPAS bribery prohibition contains a narrow
exception for “facilitating or expediting payments” made in
furtherance of routine governmental action.!” The facili-
tating payments exception applies only when a payment is
made to further “routine governmental action” that involves
non-discretionary acts."® Examples of “routine governmen-
tal action” include processing visas, providing police pro-
tection or mail service, and supplying utilities like phone
service, power, and water. Routine government action does
mof include a decision to award new business or to continue
business with a particular party.'™! Nor does it include aces
that are within an official’s discretion or that would const-
tute misuse of an official’s office.'™ Thus, paying an official a
stnall amount to have the power turned on at a factory mighe
be a facilitating payment; paying an inspector to ignore the
fact that the company does not have a valid permit to operate
the factory would not be a facilitating payment.

Examples of “"Routine Governmental Action”

An action which is ordinarily and commonly
perfarmed by a foreign official in—

* obtaining permits, licenses, or other official
docurments to qualify a person to do business in a
foreign country;

» processing governmental papers, such as visas and
work orders;

»  providing police protection, mail pickup and
delivery, or scheduling inspections associated with
contract performance or inspections related to
transit of goods across country;

* providing phone service, power and water supply,
loading and unleading cargo, or protecting
perishable products or commodities from
deterioration; or

* actions of a similar nature.

Whether a payment falls within the exception is not
dependent on the size of the payment, though size can be
telling, as a large payment is more suggestive of corrupt
intent to influence a non-routine governmental action. Bur,
like the FCPAS anti-bribery provisions more generally, the
facilitating payments exception focuses on the purpose of the
payment rather than its value. For instance, an Oklahoma-
based corporation violated the FCPA when its subsidiary
paid Argentine customs officials approximately $166,000
to secure customs clearance for equipment and materials
that lacked required certifications or could not be imported
under local law and to pay a lower-than-applicable duty
rate. The company’s Venezuelan subsidiary had also paid
Venezuelan customs officials approximately 7,000 to permit
the importation and exportation of equipment and materials
not in compliance with local regulations and to avoid a full
inspection of the imported goods'™ In another case, three
subsidiaries of a global supplier of oil drilling products and
services were eriminally charged with authorizing an agent to
make at lease 378 corrupt payments (totaling approximately
$2.1 million) to Nigerian Customs Service officials for pref-
erential treatment during the customs process, including the
reduction or elimination of customs duties. '™

Labeling a bribe as a "facilitating payment” in a com-
pany’s books and records does not make it one. A Swiss
offshore drilling company, for example, recorded pay-
ments to its customs agent in the subsidiary’s "facilitar-
ing payment” account, even though company personnel
believed the payments were, in fact, bribes. The company
was charged with violating both the FCPA's anti-bribery
and accounting provisions, "’

Although true facilitating payments are not ille-
gal under the FCPA, they may still violate local law in the
countries where the company is operating, and the OECD’s
Working Group on Bribery recommends that all couneries
encourage companies to prohibit or discourage facilitating
payments, which the United States has done regulary.'™
In addition, other countries’ foreign bribery laws, such as
the United Kingdom’, may not contain an exception for
facilitating paymenes."” Individuals and companies should
therefore be aware that although erue facilicating payments



are permissible under the FCPA, they may still subject a
company or individual to sanctions. Aswith any expenditure,

facilitating payments may still violate the FCPA if they are The FCPA:

not properly recorded in an issuer’s books and records"™

Hypothetical: Facilitating Payments

Company A is a large multi-national mining company with operations in Fareign Country, where it recently identified
a significant new ore deposit. It has ready buyers for the new ore but has limited capacity to get it to market. In arder te
increase the size and speed of its ore export, Company A will need to build a new road from its facility to the port that can
accommodate larger trucks. Company A retains an agent in Foreign Country to assist it in ebtaining the required permits,
including an environmental permit, to build the road. The agent informs Company A's vice president for international
operations that he plans to make a one-time small cash payment to a clerk in the relevant government office to ensure
that the clerk files and stamps the permit applications expeditiously, as the agent has experienced delays of three months
when he has not made this "grease” payment. The clerk has no discretion about whether to file and stamp the permit
applications once the requisite filing fee has been paid. The vice president authorizes the payment.

& few months later, the agent tells the vice president that he has run into a problem obtaining a necessary envirenmental
permit. It turns out that the planned road construction would adversely impact an enviranmentally sensitive and protected
loeal wetland. While the problem could be overcome by rerouting the road, such rerouting would cost Company 4 $1
million mare and would slow down construction by six months, It would alse increase the transit time for the ore and
reduce the number of monthly shipments. The agent tells the vice president that he is good friends with the director of
Fareign Country’s Department of Natural Resources and that it would only take a modest cash payment to the director
and the “problem would go away.” The vice president authaorizes the payment, and the agent makes it. After receiving the
payment, the director issues the permit, and Company & constructs its new road through the wetlands.

Was the payment to the clerk a viclation of the FCPA?

Mo. Under these circumstances, the payment to the clerk would qualify as a facilitating payment, since it is a sne-time,
small payment to obtain a routine, non-discretionary governmental service that Company A is entitled to receive (e, the
stamping and filing of the permit application). However, while the payment may qualify as an exception to the FCPA's
anti-bribery provisions, it may violate other laws, both in Foreign Country and elsewhere. In addition, if the payment is not
aceurately recorded, it could vielate the FCPA's books and records provision.

Was the payment to the director a viclation of the FCPA?

Yes. The payment to the director of the Department of Natural Resources was in clear violation of the FCPA, since it
was designed to carruptly influence a fareign official inte improperly approving a permit. The issuance of the environmental
permit was a discretionary act, and indeed, Company A should not have received it. Company A, its vice president, and the
local agent may all be prosecuted for autherizing and paying the bribe.

Anti-Bribery Provisions
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Does the FCPA Apply to Cases of
Extortion or Duress?

Situations involving extortion or duress will not give
rise to FCPA liability because a payment made in response to
true extortionate demands under imminent threat of physical
harm cannot be said to have been made with corrupt intene
or for the purpose of obtaining or retaining business.'™ In
cnacting the FCPA, Congress recognized that real-world
situations might arise in which a business is compelled to pay
an official in order to avoid threars to health and safeey. As
Congress explained, "a payment to an official to keep an oil
rig from being dynamited should not be held to be made with
the requisite corrupt purpose”'™

Mere ecamomic coercion, however, does not amount to
extortion. As Congress noted when it enacted the FCPA:
"The defense that the payment was demanded on the part of
a government official as a price for gaining entry into a mar-
ket or to obrain a contrace would not suffice since at some
point the US. company would make a conscious decision
whether or not to pay a bribe™™ The fact that the payment
was “first proposed by the recipient ... does not alter the cor-
rupt purpose on the pare of the person paying the bribe”™

This distinction between extortion and economic coer-
cion was recognized by the court in United States v. Kozeny.
There, the court concluded that although an individual wha
makes a payment under duress (ie, upon threar of physi-
cal harm] will not be criminally lisble under the FCPA a
bribe payor who claims payment was demanded as a price for
gaining market entry or obtaining a contract “cannot argue
that he lacked the intent to bribe the official because he made
the ‘conscious decision” to pay the official™™ While the
bribe payor in this situation "could have turned his back and
walked away in the oil rig example, "he could not™'™

Businesses operating in high-risk countries may face
real threats of violence or harm to their employees, and
payments made in response to imminent threats to health
or safety do not vielate the FCPA™ If such a situation
arises, and to ensure the safety of its employees, companies
should immediately contace the appropriate 1S, embassy

for assistance.

Principles of Corporate Liability for
Anti-Bribery Violations

General principles of corporate liability apply to the
FCPA. Thus, a company is liable when its directors, officers,
employees, or agents, acting within the scope of their employ-
ment, commit FCPA violations intended, at least in part, to
benefit the company."” Similarly, just as with any other star-
ute, DOJ and SEC look to principles of parent-subsidiary
and successor liability in evaluating corporate liabiliry.

Parent-Subsidiary Liability

There are ewo ways in which a parent company may
be liable for bribes paid by its subsidiary. First, a parent may
have participated sufficiently in the activity to be directly
liable for the conduct—as, for example, when it directed its
subsidiary’s misconduet or otherwise directly participated
in the bribe scheme.

Second, a parent may be liable for its subsidiary's con-
duct under traditional agency principles. The fundamental
characteristic of ageney is control'™ Accordingly, DOJ and
SEC evaluate the parent’s control—including the parent’s
knowledge and direction of the subsidiary’s actions, both
generally and in the context of the specific transaction—
when evaluating whether a subsidiary is an agent of the par-
ent. Although the formal relationship berween the parent
and subsidiary is important in this analysis, so are the practi-
cal realities of how the parent and subsidiary aceually interact.

If an agency relationship exises, a subsidiarys actions
and knowledge are imputed to its parent.'™ Moreover,
under traditional principles of respandeat superior, a com-
pany is liable for the aces of its agents, including its employ-
ees, undertaken within the scope of their employment and
intended, at least in part, to benefit the company."™ Thus,
if an ageney relationship exists between a parent and a
subsidiary, the parent is liable for bribery committed by
the subsidiary’s employees. For example, SEC brought an
administrative action against a parent for bribes paid by the
president of its indirect, wholly owned subsidiary. In that
matter, the subsidiary’s president reported directly to the

CEO of the parent issuer, and the issuer routinely identified



the president as a member of its senior management in its
annual filing with SEC and in annual reports. Additionally,
the parent’ legal department approved the retention of the
third-party agent through whom the bribes were arranged
despite a lack of documented due diligence and an agency
agreement that violated corporate policy; also, an official of
the parent approved one of the payments to the third-party
agent.”™! Under these circumstances, the parent company
had sufficient knowledge and control of its subsidiary’s

actions to be liable under the FCPA.

Successor Liability

Companies acquire a host of liabilities when they
merge with or acquire another company, including those aris-
ing out of contracts, tores, regulations, and statutes. As a gen-
eral legal matter, when a company merges with or acquires
another company, the successor company assumes the prede-
cessor company’s liabilities."™ Successor liability is an integral
component of corporate law and, among other things, pre-
vents companies from avoiding liabiliey by reorganizing '™
Successor liability applies to all kinds of civil and eriminal
liabilities,"" and FCPA viclations are no exception. Whether
successor liability applies to a particular corporate transac-
tion depends on the facts and the applicable state, federal,
and foreign law. Successor liability does not, however, create
liability where none existed before. For example, if an isuer
were to acquire a foreign company that was not previously
subject to the FCPA' jurisdiction, the mere acquisition of
that foreign company would not retroactively create FCPA
liability for the acquiring issuer.

DO] and SEC encourage companies to conduct pre-
acquisition due diligenee and improve compliance pro-
grams and internal controls after acquisition for a variety
of reasons. First, due diligence helps an acquiring company
to accurately value the target company. Contraces obtained
through bribes may be legally unenforceable, business
obtained illegally may be lost when bribe payments are
stopped, there may be liabiliey for prior illegal conduet, and
the prior corrupt acts may harm the acquiring company’s
reputation and future business prospects. Identifying these

issues before an acquisition allows companies to better

The FCPA:
Anti-Bribery Provisions

evaluate any potential post-acquisition liability and thus
properly assess the target’s value"™ Second, due diligence
reduces the risk that the acquired company will continue to
pay bribes. Proper pre-acquisition due diligence can iden-
tify business and regional risks and can also lay the founda-
tion for a swift and successful post-acquisition integration
into the acquiring company’s corporate control and com-
pliance environment. Third, the consequences of potential
violations uncovered through due diligence can be handled
by the parties in an orderly and efficient manner through
negotiation of the costs and responsibilities for the inves-
tigation and remediation. Finally, comprehensive due dili-
gence demonstraces a genuine commitment Lo uncovering
and preventing FCPA violations.

In a significant number of instances, DOJ and
SEC have declined o take action against companies
that voluntarily disclosed and  remediated  conduct
and cooperated with DOJ and SEC in the merger and
acquisition context.'™ And DOJ and SEC have only
taken action against successor companies in limited cie-
cumstances, generally in cases involving egregious and
sustained violations or where the successor company
directly participated in the violations or failed to stop the
misconduct from continuing after the acquisition. In one
case, a ULS.-based issuer was charged with books and records
and internal controls violations for continuing a kickback
scheme originated by its predecessor.'™ Another recent case
involved a merger berween two tobaceo leaf merchants,
where prior to the merger each company commiteed
FCPA violations through its foreign subsidiaries, involving
multiple countries over the course of many years. At each
company, the bribes were directed by the parent company’s
senior management. The two issuers then merged to form
a new public company. Under these circumstances—the

merger of two public companies that had each engaged in
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Practical Tips to Reduce FCPA Risk in Mergers and Acquisitions

Companies pursuing mergers or acquisitions can take certain steps to identify and potentially reduce FCPA risks:

. -_Qp_[nmn_Emgg_dum_E_&Lamﬁ_quugm One option is to seek an opinion from DOJ in anticipation of a

potential acquisition, such as occurred with Opinion Release 08-02. That case involved special circumstances,
namely, severely limited pre-acquisition due diligence available to the potential acquiring company, and, because
it was an opinion release (i.e., providing certain assurances by DOJ concerning prospective conduct), it necessarily
imposed demanding standards and prescriptive timeframes in return for specific assurances from DOJ, which
SEC, as a matter of discretion, also honors. Thus, abtaining an opinion from DOJ can be a good way to address
specific due diligence challenges, but, because of the nature of such an opinion, it will likely contain more stringent
requirements than may be necessary in all circumstances.

. - Risk-Based FCPA Due Diligence and Disclosure: As a practical matter, most acquisitions will typically not

require the type of prospective assurances contained in an apinion from DQJ. DOJ and SEC encourage companies
engaging in mergers and acquisitions te: (1) conduct thorough risk-based FCPA and anti-corruption due diligence
on potential new business acquisitions; (2) ensure that the acquiring company's code of conduct and compliance
pelicies and procedures regarding the FCPA and other anti-corruption laws apply as quickly as is practicable to
newly acquired businesses or merged entities; (3) train the directors, officers, and employees of newly acquired
businesses or merged entities, and when appropriate, train agents and business partners, on the FCPA and other
relevant anti-carruption laws and the company's code of conduct and compliance policies and procedures; (4)
conduct an FCPA-specific audit of all newly acquired or merged businesses as quickly as practicable; and (5) disclose
any corrupt payments discovered as part of its due diligence of newly acquired entities or merged entities. DOJ
and SEC will give meaningful credit to companies whe undertake these actions, and, in appropriate circumstances,

DO and SEC may consequently decline to bring enforcement actions.

bribery—both the new entity and the foreign subsidiaries
were liable under the FCPA. The new parent entered into
a non-prosecution agreement with DOJ and sereled a civil
action with SEC, while the company’s subsidiaries, which
also merged, pleaded guiley."™

More often, DOJ and SEC have pursued enforce-
ment actions against the predecessor company (rather
than the acquiring company), particularly when the
acquiring company uncovered and timely remedied the
violations or when the government’s investigation of
the predecessor company preceded the acquisition. In
one such case, an Ohio-based health care company’s due
diligenee of an acquisition target uncovered FCPA vio-
lations by the rarget’s subsidiary, and, before the merger
was completed, the subsidiary’s violations were disclosed
to DOJ and SEC. The subsidiary pleaded guilty and
paid a 52 million criminal fine,"” the acquisition targer

settled with SEC and paid a $500,000 civil penaley,"™

and no successor liability was sought against the acquir-
ing entity. In another case, a Pennsylvania-based issuer
that supplied heating and air conditioning produces and
services was subject to an ongeing investigation by DO]
and SEC at the time that it was acquired; DOJ and SEC
resolved enforeement actions only againse the predecessor
company, which had by that time become a wholly owned
subsidiary of the successor company.'

DO] and SEC have also broughe actions only againsta
predecessor company where its FCPA violations are discov-
ered after acquisition. For example, when a Florida-based
US. company discovered in post-acquisition due diligence
that the telecommunications company (a domestic con-
cern) it had acquired had engaged in foreign bribery, the
successor company disclosed the FCPA violations to DOJ.
It then conducted an internal investigation, cooperated
fully with DOJ, and took appropriate remedial action—

including terminating senior management at the acquired
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company. No enforcement action was taken against the sue-
cessor, but the predecessor company pleaded guilty to one
count of violating the FCPA and agreed to pay a $2 million The FCPA:

fine."™ Later, four executives from the predecessor company Anti-Bribery Provisions

were conviceed of FCPA violations, three of whom received
terms of imprisonment.'™

On occasion, when an enforcement action has
been taken against a predecessor company, the succes-
sor secks assurances that it will not be subject to a future
enforcement action. In one such case, a Dutch predeces-
sor resolved FCPA charges with DOJ through a deferred
prosecution agreement.'™ While both the predecessor
and successor signed the agreement, which included a
commitment to ongoing codperation and an impm--mi
compliance program, only the predecessor company was
charged-, in signing the agreement, the successor company
gained the certainty of conditional release from eriminal
liability, even though it was not being pursued for FCPA
violations."™ In another case, after & Connecricur-based
company uncovered FCPA violations by a California
company it sought to acquire, both companies voluntarily
disclosed the conduct to DOJ and SEC.'™ The prede-
cessor company resolved its eriminal liability through a
non-prosecution agreement with DO] that included an
4800,000 monetary penaley and also settled with SEC,
paying a total of $1.1 million in disgorgement, pre-judg-
ment interest, and civil penalties. The successor company
proceeded with the acquisition and separately entered
inte a non-prosecution agreement with DOJ in which it
agreed, among other things, to ensure full performance of
the predecessor company’s non-prosecution agreement.
This agreement provided certainty to the successor con-
cerning its FCPA liabiliey. "

Importantly, a successor company’s voluntary disclo-
sure, appropriate due diligence, and implementation of an
effective compliance program may also decrease the likeli-
hood of an enforcement action regarding an acquired com-
pany’s post-acquisition conduct when pre-acquisition due

diligence is not possible."™
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Hypothetical: Successor Liability Where Acquired Company Was Not Previously
Subject to the FCPA

Company A is a Delaware corporation with its principal effices in the United States and whose shares are listed on
a national U.5. exchange. Company A is considering acquiring Foreign Company, which is not an issuer or a domestic
concern. Foreign Company takes no actions within the United States that would make it subject to territorial jurisdiction.
Company A's proposed acquisition would make Foreign Company a subsidiary of Company A.

Scenario 1:

Prior to acquiring Foreign Company, Company & engages in extensive due diligence of Fareign Company, including: (1)
having its legal, accounting, and compliance departments review Foreign Company's sales and financial data, its custemer
cantracts, and its third-party and distributor agreements; (2) performing a risk-based analysis of Foreign Company’s customer
base; (3) performing an audit of selected transactions engaged in by Foreign Company; and (4) engaging in discussions
with Foreign Company's general counsel, vice president of sales, and head of internal audit regarding all corruption risks,
compliance efforts, and any other corruption-related issues that have surfaced at Foreign Company over the past ten years.
This due diligence aims to determine whether Foreign Company has appropriate anti-corruption and compliance policies
in place, whether Foreign Company's employees have been adequately trained regarding those policies, how Fareign
Company ensures that those policies are followed, and what remedial actions are taken if the policies are violated.

During the course of its due diligence, Company A leamms that Foreign Company has made several potentially
improper payments in the form of an inflated commission to a third-party agent in connection with a government contract
with Foreign Country. Immediately after the acquisition, Company A discloses the conduct to DOJ and 5EC, suspends
and terminates those employees and the third-party agent responsible for the payments, and makes certain that the
illegal payments have stopped. It also quickly integrates Foreign Company inte Company A's own robust internal contrals,
including its anti-cerruption and compliance policies, which it communicates to its new employees through required online
and in-person training in the local language. Company & also requires Foreign Company’s third-party distributors and other
agents to sign anti-corruption certifications, complete training, and sign new contracts that incorporate FCPA and anti-
carruption representations and warranties and audit rights.

Based on these facts, could DOJ or SEC prosecute Company A7

Ma. Although DOJ and SEC have jurisdiction over Company A becawse it is an issuer, neither could pursue Company
A far conduct that occurred prior to its acquisition of Fareign Company. As Foreign Company was neither an issuer nor a
demestic concarn and was not subject to US. territerial jurisdiction, DOJ and SEC have ne jurisdiction over its pre-acquisition
misconduct. The acquisition of a eompany does not ereate jurisdiction where none existed before.

Importantly, Company A's extensive pre-acquisition due diligence allowed it to identify and halt the corruption. As
there was no continuing misconduct post-acquisition, the FCPA was not violated.

Scenario 2:

Company A performs only minimal and pro forma pre-acquisition due diligence. It does not eonduct a risk-based
analysis, and its review of Foreign Company's data, contracts, and third-party and distributer agreements is eursory.
Company A acquires Foreign Company and makes it a wholly owned subsidiary. Although Company A circulates its
compliance policies to all new personnel after the acquisition, it does not translate the compliance policies inte the local
language or train its new personnel or third-party agents on anti-carruption issues.

A few months after the acquisition, an employee in Campany A's international sales office (Sales Employee) learns
fram a legacy Foreign Company employee that for years the government eontract that generated most of Foreign
Coampany's revenues depended on inflated commissions to a third-party agent "to make the right person happy at Foreign
Government Agency.” Sales Employee is told that unless the payments continue the business will likely be lost, which
would mean that Company A's new acquisition would quickly beeame a financial failure. The payments continue far twe
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years after the acquisition. After another employee of Company A reports the long-running bribe scheme to a director at
Fareign Government Agency, Company A stops the payments and DOJ and SEC investigate.

Based on these facts, would DOJ or SEC charge Company A7

Yes. DOJ and SEC have prosecuted companies like Company A in similar circumstances. Any charges would not,
however, be premised upon successor liability, but rather on Company A's post-acquisition bribe payments, which
thermselves created eriminal and eivil liability for Company A,

Scenario 3:

Under local law, Company &'s ability to conduct pre-acquisition due diligence on Fareign Company is limited. In the
due diligence it does conduct, Company A determines that Foreign Company is doing business in high-risk countries
and in high-risk industries but finds no red flags specific to Foreign Company's operations. Post-acquisition, Company
A conducts extensive due diligence and determines that Foreign Company had paid bribes to officials with Foreign
Government Agency. Company A takes prompt action to remediate the problem, including following the measures set
forth in Opinion Procedure Release Mo, 08-02. Among other actions, it veluntarily discloses the misconduct to DO and
SEC, ensures all bribes are immediately stopped, takes remedial action against all parties invelved in the corruption, and
quickly incorparates Foreign Company into a rebust compliance pregram and Company A's other internal contrals.

Based on these facts, would DOJ or SEC prosecute Company A7

DOJ and 5EC have declined to prosecute companies like Company A in similar cireumstances. Companies can follow
the measures set forth in Opinion Procedure Release Na. 08-02, or seek their own opinions, where adequate pre-acquisition
due diligence is not possible.

Hypothetical: Successor Liability Where Acquired Company Was Already Subject to
the FCPA

Both Company A and Company B are Delaware eorporations with their principal offices in the United States. Both
companies’ shares are listed on a national U.S. exchange.

Scenario 1:

Campany A is considering acquiring several of Company B's business lines. Prior to the acquisition, Company A engages
in extensive due diligence, including: (1) having its legal, accounting, and compliance departments review Company B
sales and financial data, its custormer contracts, and its third-party and distributor agreements; (2) performing a risk-based
analysis of Company B's customer base; (3) performing an audit of selected transactions engaged in by Company B; and
{4) engaging in discussions with Company B's general counsel, vice president of sales, and head of internal audit regarding
all eerruption risks, compliance efforts, and any other major carruption-related issues that have surfaced at Company B
over the past ten years. This due diligence aims to deterrine whether Company B has appropriate anti-corruption and
campliance policies in place, whether Company B's employees have been adequately trained regarding those pelicies,
how Company B ensures that those policies are followed, and what remedial actions are taken if the policies are violated.

During the course of its due diligence, Company A learns that Company B has made several potentially improper
payments in connection with a government contract with Fareign Country. As a condition of the acquisition, Company A
requires Company B to disclose the misconduet to the government. Company A makes certain that the illegal payments
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have stopped and quickly integrates Company B's business lines inta Campany A's own rebust internal cantrals, including
its anti-corruption and compliance policies, which it eornmunicates to its new employees through required online and in-
persan training in the local language. Company A also requires Company B's third-party distributors and other agents to
sign anti-corruption certifications, complete training, and sign new contracts that incorporate FCPA and anti-corruption
representations and warranties and audit rights.

Based on these facts, would DOJ or SEC prosecute?

Do) and SEC have declined to prosecute companies like Company A in similar circumstances. DOJ and SEC
encourage companies like Company A to conduct extensive FCPA due diligence. By uncovering the corruption, Company
& put itself in a favorable position, and, because the corrupt payments have stopped, Company A has no continuing
liability. Whether DO and SEC might charge Company B depends on facts and circumstances beyond the scope of this
hypothetical. DOJ would cansider its Principles of Federal Prosecution of Business Organizations and SEC would consider
the factors contained in the Seaboard Report, both of which are discussed in Chapter 5. In general, the more egregious
and long-standing the corruption, the more likely it is that DCJ and SEC would prosecute Company B. In certain limited
circumstances, DOJ and SEC have in the past declined to bring charges against acquired companies, recognizing that
acquiring companies may bear much of the reputational damage and costs associated with such charges.

Scenario 2:

Company A plans to acquire Coampany B. Although, as in Seenario 1, Company A conducts extensive due diligence, it
does not uncover the bribery until after the acquisition. Company A then makes certain that the illegal payments stop and
voluntarily diseloses the misconduct to DOJ and SEC. It quickly integrates Company B into Company A's awn rebust internal
contrals, including its anti-corruption and compliance policies, which it communicates to its new employees through required
onling and in-persan training in the local language. Company A also requires Company B's third-party distributers and other
agents to sign anti-carruption certifications, complete training, and sign new contracts that incorporate FCPA and anti-
corruption representations and warranties and audit rights.

Based on these facts, would DOJ or SEC prosecute?

Absent unusual eircumstances not contemplated by this hypothetical, DOJ and SEC are unlikely to prosecute
Company A for the pre-acquisition misconduct of Company B, provided that Company B still exists in a form that would
allow it to be prosecuted separately (e.g., Company B is a subsidiary of Company A). DOJ and SEC understand that no
due diligence is perfect and that society benefits when companies with strong compliance pragrams acquire and improve
companies with weak ones. At the same time, however, neither the liability for corruption—nor the harms caused by it—
are eliminated when one company acquires another. Whether DOJ and SEC will pursue a case against Company B (or, in
unusual eireumnstances, Company A} will depend on consideration of all the factors in the Principles of Federal Prosecution
of Business Organizations and the Seaboard Report, respectively.

Scenario 3:

Company A merges with Company B, which is in the same line of business and interacts with the same Fareign
Government customers, and forms Company C. Due diligence before the merger reveals that both Company A and
Company B have been engaging in similar bribery. In both cases, the bribery was extensive and known by high-level
management within the companies.

Based on these facts, would DOJ or SEC prosecute?

‘fas. DOJ and SEC have prosecuted companies like Company C on the basis of successor liability. Company C iz a
combination of twe companies that both vielated the FCPA, and their merger does not eliminate thair [ability. In addition,
since Company C is an ongoing concern, DOJ and SEC may impose a monitorship to ensure that the bribery has ceased
and a compliance program is developed to prevent future miseanduct.
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Additional Principles of Criminal
Liability for Anti-Bribery Violations:
Aiding and Abetting and Conspiracy

Under federal law, individuals or companies that aid
or abet a erime, including an FCPA violation, are as guiley as
if they had direcely commirted the offense themselves, The
aiding and abetting starute provides that whoever "commits
an offense against the Unirted Seates or aids, abets, counsels,
commands, induces or procures its commission,” or “will-
fully causes an ace to be done which if directly performed
by him or another would be an offence against the United
States.” is punishable as a principal. "™ Aiding and abetring is
not an independent crime, and the government must prove
that an underlying FCPA violation was committed ™"

Individuals and companies, including foreign nation-
als and companies, may also be liable for conspiring to
violate the FCPA—ie., for agresing to commit an FCPA
violation—even if they are not, or could not be, indepen-
dently charged with a substantive FCPA violation. For
instance, a foreign, nen-issuer company could be convieted
of conspiring with a domestic concern to violate the FCPA.
Under cerrain circemstances, it could also be held liable
for the domestic concern’s substantive FCPA violations
under Pinkerton v. United States, which imposes liability on
a defendane for reasonably foreseeable crimes commirted
by a co-conspirator in furtherance of a conspiracy that the
defendant joined.™

A foreign company or individual may be held liable
for aiding and abetting an FCPA violation or for conspiring
to violate the FCPA, even if the foreign company or indi-
vidual did not take any act in furtherance of the corrupt
payment while in the territory of the United States. In con-
spiracy cases, the United States generally has jurisdiction
over all the conspirators where at least one conspirator is
an issuer, domestic concern, or commits a reasonably fore-
seeable overt act within the United States.® For example,
if a foreign company or individual conspires to violate the
FCPA with someone who commits an overt act within the
United States, the United States can prosecute the foreign
company or individual for the conspiracy. The same prin-

ciple applies to aiding and abetring violations. For instance,
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even though they took no action in the United States,
Japanese and European companies were charged with con-
spiring with and aiding and aberting a domestic concern’s

FCPA violations.*™

Additional Principles of Civil Liability
for Anti-Bribery Violations: Aiding and
Abetting and Causing

Both companies and individuals can be held civilly
liable for aiding and abetting FCPA anti-bribery violations
if they knowingly or recklessly provide substantial assis-
tance to a violator™™ Similarly, in the administrative pro-
ceeding context, companies and individuals may be held
liable for causing FCPA violations.®™ This liabiliey extends
to the subsidiaries and agents of ULS. issuers.

In one case, the US. subsidiary of a Swiss freighe for-
warding company was held cvilly liable for paying bribes an
behalf of its customers in several countries™ Although the
LS. subsidiary was not an issuer for purposes of the FCPA,
it was an "agent” of several US. issuers. By paying bribes on
behalf of its issuers” customers, the subsidiary both directly
violated and aided and sberred the issuers' FCPA violations.

What |s the Applicable Statute of
Limitations?

Statute of Limitations in Criminal Cases

The FCPA’ anti-bribery and accounting provisions
do not specify a statute of limitations for criminal actions.
Accordingly, the general five-year limitations period set
forch in 18 US.C. § 3282 applies to substantive criminal
violations of the Act.*"

In cases involving FCPA conspiracies, the govemn-
ment may be able to reach conduct occurring before the

five-year limitations period applicable to conspiracies
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under 18 US.C. § 371. For conspiracy offenses, the govern-
ment generally need prove only that one act in furtherance
of the conspiracy occurred during the limitations period,
thus enabling the government to prosecute bribes paid or
accounting violations occurring more than five years prior
to the filing of formal charges.®™

There are at least two ways in which the applicable
limitations period is commonly extended. Firse, compa-
nies or individuals cooperating with DOJ may enter into
a tolling agreement thae voluntarily extends the limitations
period. Second, under 18 US.C. § 3292, the government
may seek a court order suspending the statute of limitations
posed in a criminal case for up to three years in order to
obtain evidence from foreign countries. Generally, the sus-
pension period begins when the official request is made by
the U5, government to the foreign authority and ends an
the date on which the foreign authority takes final action

on the request.®™

Statute of Limitations in Civil Actions

In civil cases broughe by SEC, the statute of limita-
tions is set by 28 US.C. § 2462, which provides for a five-
year limitation on any “suit or proceeding for the enforce-
ment of any civil fine. penalty, or forfeiture” The five-vear
period begins to run “when the claim first acerued.” The
five-year limitations period applies to SEC actions seek-
ing civil penalties, but it does not prevent SEC from
seeking equitable remedies, such as an injunction or the
disgorgement of ill-gotten gains, for conduet pre-dating
the five-year period. In cases against individuals who are
not residents of the Unired Stares, che statuee is olled for
any period when the defendants are not "found within the
United States in order that proper service may be made
therean™" Furthermore, companies or individuals coop-
erating with SEC may enter into tolling agreements thae

voluntarily extend the limitations period.
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The FCPA:

Accounting Provisions

THE FCPA: ACCOUNTING

PROVISIONS

In addition to the anti-bribery provisions, the FCPA contains accounting provi-

sions applicable to public companies. The FCPA's accounting provisions op-

erate in tandem with the anti-bribery provisions* and prohibit off-the-books

accounting. Company management and investors rely on a company’s financial

statements and internal accounting controls to ensure transparency in the finan-

cial health of the business, the risks undertaken, and the transactions between

the company and its customers and business partners. The accounting provi-

sions are designed to "strengthen the accuracy of the corporate books and

records and the reliability of the audit process which constitute the foundations

of our system of corporate disclosure. "=

The accounting provisions consist of two primary
components. First, under the "books and records” pro-
vision, issuers must make and keep books, records, and
accounts that, in reasonable detail, accurately and fairly
reflect an issuer's transactions and dispositions of an issu-
er’s assers.®” Second, under the “internal controls™ provi-
sion, issuers must devise and maintain a system of internal
accounting controls sufficient to assure management’s con-

trol, authority, and responsibility over the firm’s assers*

These components, and other aspects of the accounting
provisions, are discussed in greater detail below.

Although the accounting provisions were originally
enacted as part of the FCPA, they do not apply only to brib-
ery-related violations. Rather, the accounting provisions
ensure that all public companies account for all of their
assets and liabilities accuracely and in reasonable derail,
and they form the backbone for most accounting fraud and
issuer disclosure cases brought by DOJ and SEC "
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under the guise of legitimate payments, such as commis-

In the past, “corporate bribery has sions or consulring fees.

In instances where all the elements of a violation of
been concealed by the falsification of the anti-bribery provisions are not met—where, for exam-
corporate books and records” and the ple, there was no use of interstate commerce—companies
nonetheless may be liable if the improper payments are inac-
curately recorded. Consistent with the FCPAs approach

avenue of coverup.” to prohibiting payments of any value that are made with a

accounting provisions “remove(] this

corrupt purpose. there is no materialiey threshold under the
Sewiare R-.:Iilr-'.l'! N ‘:i'_';-.ll.ll-J. al _"i |".|l 477l
books and records provision. In combination with the inter-

nal controls provision, the requirement that issuers main-
tain books and records thae accurately and fairly reflece the

corporation’s transactions "assure(s], among other things,

What Is Covered by the Accounting that the assets of the issuer are used for proper corporate
Provisions? purpose[s] " As with the anti-bribery provisions, DOJ’s

and SEC’s enforcement of the books and records provision
Books and Records Provision has ypically involved misreporting of either large bribe pay-

Bribes, both foreign and domestic, are often mischarac- ments or widespread inaccurate recording of smaller pay-
terized in companies’ books and records, Section 13{b)(2)(A) of ments made as part of a systemic pattern of bribery.
the Exchange Act (15 US.C. § 78m(b)(2)(A)}, commanly

called the "books and records” provision, requires issuers

to "make and keep books, records, and accounts, which, in Bribes Have Been Mischaracterized As:

teasonable detail, aceurately and fairly reflect the transac-

» Commissions or Royalties
tions and dispositions of the assets of the issuer™" The "in oy

reasonable detail” qualification was adopted by Congress * Consulting Fees
“in light of the concern that such a standard, if unqualified, *  Sales and Marketing Expenses
might connote a degree of exactitude and precision which . Scientific Incentives or Studies

is unrealistic™"” The addition of this phrase was intended

= Travel and Entertainment Expenses
to make clear “thar the issuet’s records should refleer trans-

actions in conformity with accepted methods of recording * Rebates or Discounts
economic events and effectively prevent off-the-books slush »  After Sales Service Fees
funds and payments of bribes™ !

The term "reasonable detail” is defined in the statute
as the level of detail that would "satisfy prudent officials in
the conduct of their own affairs™" Thus, as Congress noted * Free Goods

when it adopted this definition, [t he concept of reasonable- = Intercompany Accounts

= Miscellaneous Expenses

»  Petty Cash Withdrawals

ness of necessity contemplates the weighing of a number of = Supplier / Vandor Payments

relevant factors, including the coses of compliance™
Although the standard is one of reasonable detail,

it is never appmpriate to mischaracterize rransactions in a

= Write-offs

= “Customs Intervention” Payments

company’s books and records.”! Bribes are often concealed
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Internal Contrels Provision

The payment of bribes often oceurs in companies that
have weak ineernal control environments. Internal controls
over financial reporting are the processes used by compa-
nies to provide reasonable assurances regarding the reliabil-
ity of financial reporting and the preparation of financial
statements. They include various components, such as: a
control environment that covers the tone set by the organi-
zation regarding integrity and ethics; risk assessments; con-
trol activities that cover policies and procedures designed
to ensure that management directives are carried out (e.g.,
approvals, authorizations, reconciliations, and segregation
of duties); information and communication; and monitor-
ing. Section 13(b}(2)(B) of the Exchange Ace (15 US.C.
§ 7Bm(b)(2)(B)), commonly called the "internal controls”

pmvisinn, requires 1SS0Ers to:

devise and maincain a system of internal accounting
controls sufficient to provide reasonable assurances
thar—

(i) transacrions are execured in accordance with man-
agement’s general or specific authorizarion;

(i) transactions are recorded as necessary (1) 1o per-
mit preparation of financial statements in conformicy
with generally accepred accounting principles ar any
ather criteria applicable to such statements, and (11}
to maintain accountabilicy for assers;

[iii) access to assets is permitred only in accordance
with managements general or specific authorizarion;
and

[iv) the recorded accouncability for assers is com-
pared with the existing assets ar reasonable intervals
and appropriate action is taken with respect o any

differences .2

Like the "reasonable detail” requirement in the
books and records provision, the Act defines “reasonable
assurances” as “such level of detail and degree of assurance
as would satisfy prudent officials in the conduet of their
own affairs"

The Act does not specify a particular set of controls
that companies are required to implement. Rather, the
internal controls provision gives companies the fexibiliry

to develop and maintain a system of controls that is appro-

priate to their particular needs and circumstances,

The FCPA:
Accounting Provisions

An effective compliance program is a eritical com-
ponent of an isuers internal controls. Fundamentally,
the design of a company’s internal controls must take into
account the operational realities and risks attendant to the
company’s business, such as: the nature of its produces or
services; how the products or services get to market; the
nature of its work force; the degree of regulation; the extent
of its government interaction; and the degree to which it
has operations in countries with a high risk of corruption. A
company’s compliance program should be railored to these
differences. Businesses whose operations expose them to a
high risk of corruption will necessarily devise and employ
different internal controls than businesses char have a lesser
EXPOSUTE BG COTTUPLION, just as 1 financial services company
would be expected o devise and employ different internal
controls than a manufacturer.

A 2008 case against a German manufacturer of indus-
trial and consumer products illustrates a systemic internal
controls problem involving bribery that was unprecedented
in scale and geographic reach. From 2001 to 2007, the com-
pany created elaborate payment schemes—including slush

Companies with ineffective internal
controls often face risks of embezzlement
and self-dealing by employees, commercial
bribery, export control problems, and

violations of other U.5. and local laws.
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funds, off-the-books accounts, and systemartic payments to
business consuleants and other intermediaries—ro facilicare
bribery. Payments were made in ways that obscured their
purpose and the ultimate recipients of the meney. In some
cases, employees obtained large amounts of cash from cash
desks and then eransported the cash in suitcases across inter-
national borders. Authorizations for some payments were
placed on sticky notes and later removed to avoid any perma-
nent record. The company made payments totaling approxi-
mately $1.36 billion through various mechanisms, including
$805.5 million as bribes and $55%4.5 million for unknown
purpases.® The company was charged with internal controls
and books and records violations, along with anti-bribery
vialations, and paid over $1.6 billion to resolve the case with
authorities in the United States and Germarny.

The types of internal control failures identified in the
above example exist in many other cases where companies
were charged with internal controls violations ™ A 2010
case against a multi-national automobile manufacturer
invalved bribery that occurred over along period of time in
multiple countries® In that case, the company used doz-
ens of ledger accounts, known internally as “internal chird
party accounts) to maintain credit balances for the ben-
efit of government officials. ™ The accounts were funded
through several bogus pricing mechanisms, such as "price
surcharges” "price inclusions” or excessive commissions ™
The company also used artificial discounts or rebates on
sales contracts to generate the money to pay the bribes™
The bribes also were made through phony sales intermedi-
aries and corrupt business partners, as well as through the
use of cash desks. ™ Sales execurives would obrain cash from
the company in amounts as high as hundreds of thousands
of dollars, enabling the company to obscure the purpose
and recipients of the money paid to government officials.™
In addition to bribery charges, the company was charged
with internal controls and books and records violations,

Good internal controls can prevent not anly FCPA
violations, but also other illegal or unethical conduct by the
company, its subsidiaries, and its employees. DOJ and SEC
have repeatedly brought FCPA cases that also involved

other types of misconduct, such as financial frand™

commercial bribery,™ export controls violations,™ and

embezzlement or self-dealing by company employees.®™

Potential Reperting and Anti-Fraud Vielations

Issuers have reporting obligations under Section
13(a) of the Exchange Act, which requires issuers to file
an annual repore that contains comprehensive information
about the issuer. Failure to properly disclose material infor-
mation about the issuer’s business, including material rev-
enue, expenses, profits, assets, or liabilities related to bribery
of foreign government officials, may give rise to anti-fraud
and reporting violations under Seetions 10(b) and 13(a) of
the Exchange Act.

For example, a California-based eechnology company
was charged with reporting violations, in addition to viola-
tions of the FCPA anti-bribery and accounting provisions,
when its bribery scheme led to material misstatements in its
SEC filings. ™ The company was awarded contracts procured
through bribery of Chinese officials thar generated material
revenue and profies. The revenue and profits helped the com-
pany offset losses incurred to develop new products expected
to become the company’s future source of revenue growth,
The company improperly recorded the bribe payments as
sales commission expenses in its books and records.

Companies engaged in bribery may also be engaged
in activity that violates the anti-frand and reporting provi-
sions. For example, an oil and gas pipeline company and
its employees engaged in a long-running scheme to use the
company’s petey cash accounts in Nigeria to make a vari-
ety of corrupt payments to Nigerian tax and coure officials
using false invoices.™ The company and its employees also
engaged in a frandulent scheme to minimize the company’s
tax obligations in Bolivia by using false invoices to claim
false offsets to its value-added rax obligations. The scheme
resulted in material overstatements of the company’s net
income in the company’s financial statements, which vio-
lated the Exchange Act’s anti-fraud and reporting provi-
sions, Both schemes also violated the books and records

and internal controls provisions.



What Are Management's Other Obligations?

Sarbanes-Oxley Act of 2002

Inn 2002, in response to a series of accounting scandals
involving ULS. companies, Congress enacted the Sarbanes-
Oxley Act (Sarbanes-Oxley or SOX) which strength-
ened the accounting requirements for issuers. All issuers
must comply with Sarbanes-Ouxley’s requirements, several

of which have FCPA implications.

SOX Section 302 (15 U.5.C. § 7241)—Responsibility
of Corporate Officers for the Accuracy and Validity of
Corporate Financial Reports

Section 302 of Sarbanes-Oxley requires that a com-
pany’s “principal officers” (typically the Chief Executive
Officer (CEQ) and Chief Financial Officer (CFO)) take
responsibility for and certify the integriey of their compa-
ny’s financial reports on a quarterly basis. Under Exchange
Act Rule 13a-14, which is commonly called the "SOX cer-
tification” rule, each periodic report filed by an issuer must
include a certification signed by the issuer’s principal execu-
tive officer and principal financial officer that, among other
things, seates that: (i) based on the officer’s knowledge, the
FepOLt contains no material misstatements or omissions;
(i) based on the officer’s knowledge, the relevant financial
statements are aceurate in all material respects; (iii) ineer-
nal controls are properly designed; and (iv) the certifying
officers have disclosed to the issuers audic commirree and

auditors all significant internal control deficiencies.

S0X Section 404 {15 U.5.C. § 7262)—Reporting
on the State of a Company's Internal Controls over
Financial Reperting

Sarbanes-Oxley  also  strengthened a company's
required disclosures concerning the seate of its internal con-
trol over financial reporting. Under Section 404, issuers are
required to present in their annual reports management’s
conclusion regarding the effectiveness of the company’s
internal controls over financial reporting. This statement
must also assess che effectiveness of such internal controls

and procedures. In addition, the company’s independent
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auditor must attest to and report on its assessment of the
effectiveness of the company’s internal controls over finan-
cial reporting.

As directed by Section 404, SEC has adopred
rules requiring issuers and their independent anditors to
report to the public on the effectiveness of the compa-
ny's internal controls over financial reporting ™' These
internal controls include those related vo illegal acts and
fraud —including acts of bribery—that could result in a
material misstatement of the company’s financial state-
ments. " In 2007, SEC issued guidance on conerals over

financial reporting.®*

SOX Section 802 (18 U.S.C. §§ 1519 and 1520)—
Criminal Penalties for Altering Documents

Section 802 of Sarbanes-Oxley prohibies altering,
destroying, murilating, concealing, or falsifying records,
documents, or tangible objects with the intent to obstruce,
impede, or influence a potential or aceual federal investiga-
tion. This section also prohibits any accountant from know-
ingly and willfully violating the requirement that all audit
or review papers be maintained for a period of five years.

Who |s Covered by the Accounting
Provisions?

Civil Liability for |ssuers, Subsidiaries, and Affiliates

The FCPAs accounting provisions apply to every
issuer that has a class of securities registered pursuant to
Section 12 of the Exchange Act or that is required to file
annual or other periodic reports pursuant to Section 15(d)
of the Exchange Act.*" These provisions apply to any issuer
whose securities trade on a national securities exchange in
the United States, including foreign issuers with exchange-

traded American Depository Receipts™ They also apply
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to companies whose stock trades in the over-the-counter
market in the United States and which file periodic repores
with the Commission, such as annual and quarterly reports.
Unlike the FCPA’ anti-bribery provisions, the accounting
provisions do not apply to private companies. ™

Although the FCPAS accounting requirements are
directed ar "issuers, an issuer’s books and records include
those of its consolidated subsidiaries and affiliaves. An issu-
er’s responsibiliey thus extends to ensuring that subsidiaries
or affiliates under its control, including foreign subsidiar-
ies and joint venture partners, comply with the accounting
provisions, For instance, DOJ and SEC broughe enforce-
ment actions against a California company for violating the
FCPA’% accounting provisions when two Chinese joint ven-
tures in which it was a partner paid more than $400,000 in
bribes over a four-year period to obtain business in China ™"
Sales personnel in China made the illicit payments by obtain-
ing cash advances from accounting personnel, who recorded
the payments on the books as "business fees” or "travel and
entertainment” expenses. Although the payments were made
exclusively in China by Chinese employees of the joint ven-
ture, the California company failed to have adequate internal
controls and failed to act on red flags indicaring thae ies affili-
ates were engaged in bribery. The California company paid
$1.15 million in civil disgorgement and a eriminal monetary
penaley of 1.7 million.

Companies may not be able to exercise the same level
of control over a minority-owned subsidiary or affiliate as
they do aver a majority or whaolly owned entity. Therefore,
if a parent company owns less than 50% of a subsidiary or
affiliate, the parent is only required to use its best effores
to cause the minority-owned subsidiary or affiliate o
devise and maintain a system of internal accounting con-
trols consistent with the issuer’s own obligations under
the FCPA. ™ In evaluating an issuer’s good faith effores,
all the circumstances—including “the relative degree of
the issuer’s ownership of the domestic or foreign firm and
the laws and practices governing the business operations
of the country in which such firm is located™—are taken

into account.™?

Civil Liability for Individuals and Other Entitias

Companies (including subsidiaries of issuers) and
individuals may also face civil liability for aiding and abet-
ting or causing an issuer’s violation of the accounting pro-
visions.”™ For example, in April 2010, SEC charged four
individuals—a Country Manager, a Senior Vice President
of Sales, a Regional Financial Director, and an International
Controller of a US, issuer—for their roles in schemes o
bribe Kyrgyz and Thai government officials to purchase
tobaceo from their employer. The complaine alleged thar,
among other things, the individual aided and abeteed the
issuer company’s violations of the books and records and
internal controls provisions by “knowingly provid[ing]
substantial assistance to” the parent company.™ All four
executives settled the charges against them, consenting to
the entry of final judgments permanently enjoining them
from violating the accounting and anti-bribery provisions,
with two executives paying civil penalties™ As in other
areas of federal securities law, corporate officers also can be
held liable as control persons

Similarly, in October 2011, SEC brought an admin-
istrative action against a US. water valve manufacturer and
a former employee of the company’s Chinese subsidiary
for violations of the FCPAS accounting provisions ™ The
Chinese subsidiary had made improper payments to employ-
ees of certain design instituees to create desipn specifications
that favored the company’s valve produces. The payments
were disguised as sales commissions in the subsidiary’s books
and records, thereby causing the US. issuers books and
records to be inaceurate. The general manager of the subsid-
iary, who approved the payments and knew or should have
known that they were improperly recorded, was ordered to
cease-and-desist from committing or causing violations of
the accounting provisions, among other charges ™

Additionally, individuals and entities can be held
directly civilly liable for falsifying an issuer’s books and
records or for circumventing internal controls. Exchange
Act Rule 13b2-1 provides: "No person shall, directly or
indirectly, falsify or cause to be falsified, any book, record
or account subject to [the books and records provision| of

the Securities Exchange Act”™ And Section 13(b)(5) of



the Exchange Act (15 US.C. § 78m(b)(5)) provides that
“[n)o person shall knowingly circumvent or knowingly fail
to implement a system of internal accounting controls or
knowingly falsify any book, record, or account . The
Exchange Act defines "person” to include a “natural person,
company, government, or political subdivision, agency, or
instrumentality of a government ™"

Anissuer’s officers and directors may also be held civ-
illy liable for making false statements to a company’s audi-
tor. Exchange Act Rule 13b2-2 prohibits officers and direc-
tors from making (or causing to be made) materially false
or misleading statements, including an omission of material
facts, to an accountant. This lability arises in connection
with any audit, review, or examination of a company’s finan-
cial statements or in connection with the filing of any docu-
ment with SEC.*

Finally, the principal executive and principal finan-
cial officer, or persons performing similar functions, can
be held liable for violating Exchange Act Rule 13a-14 by
signing false personal certifications required by S0X.
Thus, for example, in January 2011, SEC charged the for-
mer CEQ of a TS, issuer for his role in schemes wo bribe
Iraqi government officials in connection with the United
Mations Oil-For-Food Programme and to bribe Iragi and
Indonesian officials to purchase the company's fuel addi-
tives. There, the company used false invoices and sham con-
sulting contracts to support large bribes that were passed
on to foreign officials through an agent, and the bribes were
mischaracterized as legitimate commissions and eravel fees
in the company’s books and records. The officer directed
and authorized the bribe payments and their false recording
in the books and recards. He also signed annual and quar-
terly SOX certifications in which he falsely represented that
the company’s financial statements were fairly presented
and the company’s internal controls sufficiently designed,
as well as annual representations to the company'’s external
auditors where he falsely stated that he complied with the
company’s code of ethies and was unaware of any violations
of the code of ethics by anyone else. The officer was charged
with aiding and abetting violations of the books and records

and internal controls provisions, circumventing internal
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contrals, falsifying books and records, making false state-
ments to accountants, and signing false certifications.”™ He
consented to the entry of an injunction and paid disgorge-
ment and a civil penaley.™ He also later pleaded guiley in
the United Kingdom to conspiring to corrupt Iragi and
Indonesian officials.

Criminal Liability for Accounting Violations

Criminal liability can be imposed on companies
and individuals for knowingly failing to comply with the
FCPA%sbooks and records or internal controls provisions. ™
As with the FCPAS anti-bribery provisions. individuals are
only subject to the FCPAs criminal penalties for violations
of the accounting provisions if they acted "willfully, ™

For example, a French company was criminally
charged with failure to implement internal controls and
failure to keep accurate books and records, among other
violations.** As part of its deferred prosecution agreement,
the company admitted to numerous internal contral fail-
ures, including failure to implement sufficient anti-bribery
compliance policies, maintain a sufficient system for the
selection and approval of consultants, and conduct appro-
priate audits of payments to purported “business consul-
tants."** Likewise, a German company pleaded guiley to
internal controls and books and records violations where,
from 2001 through 2007, it made payments totaling
approximately $1.36 billion through various mechanisms,
including $805.5 million as bribes and $554.5 million for
unknown purposes.®

Individuals can be held eriminally liable for accounting
violations. For example, a former managing director of a US.
bank’s real eseate business in China pleaded guilty to conspir-
ing to evade internal accounting controls in order to trans-
fer a multi-million dollar ownership interest in a Shanghai

building eo himself and a Chinese public official with whom
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he had a personal friendship. The former managing director
repeatedly made false representations to his employer about

the transaction and the ownership interests involved.

Conspiracy and Aiding and Abetting Liability

As with the FCPAS anti-bribery provisions, compa-
nies (including subsidiaries of issuers) and individuals may
face eriminal liability for conspiring to commit or for aid-
ing and abetting violations of the accounting provisions.

For example, the subsidiary of a Houston-based
company pleaded guilty both to conspiring to commit and
to aiding and abetting the company’s books and records
and anti-bribery violations™ The subsidiary paid bribes
of over $4 million and falsely characeerized the payments
as “commissions” “fees” or “legal services” consequently
causing the company’s books and records to be inaccurate.
Although the subsidiary was not an issuer and therefore
could not be charged directly with an accounting violation,
it was eriminally liable for its involvement in the parent
company’s accounting violation,

Similarly, a US. subsidiary of a Swiss freight for-
warding company that was not an issuer was charged with
conspiring to commit and with aiding and abetting the
books and records violations of its customers, who were
issuers and therefore subject to the FCPAY accounting
provisions®™ The TS, subsidiary substantially assisted the
issuer-customers in violating the FCPA’s books and records
provision by masking the true nature of the bribe payments
in the invoices it submitted ro the isper-customers.*” The
subsidiary thus faced criminal liability for its involvement
in the issuer-customers’ FCPA violations even though it

was not itself subject to the FCPA%S accounting provisions,

Auditor Obligations

All public companies in the United States must file
annual financial statements that have been prepared in
conformity with US. Generally Accepted Accounting
Principles (US. GAAP). These accounting principles are
among the most comprehensive in the world. US. GAAP
requires an accounting of all assers, liabilities, revenue, and

expenses as well as extensive disclosures concerning the

company’s operations and financial condition. A company’s
financial statements should be complete and fairly repre-
sent the company’s financial condition.”™ Thus, under US.
GAAP, any payments to foreign government officials must
be properly accounted for in a company’s books, records,
and financial statements.

US. laws, including SEC Rules, require issuers to
undergo an annual external audit of their financial statements
and to make those audited financial statements available
the public by filing them with SEC. SEC Rules and the rules
and standards issued by the Public Company Accounting
Owersight Board (PCAOB) under SEC oversight, require
external auditors to be independent of the companies that
they audit. Independent anditors must comply with the rules
and standards set forth by the PCAOB when they perform
an audit of a public company. These audit standards govern,
for example, the auditor’s responsibility concerning material
errors, irregularities, or illegal acts by a client and its officers,
directors, and employees. Additionally, the auditor has a
responsibility to obtain an understanding of an entitys inter-
nal controls over financial reporting as part of its audit and
must communicate all significant deficiencies and material
weaknesses identified during the audit to management and
the audit commiteee*™

Under Section 10A of the Exchange Act, indepen-
dent auditors who discover an illegal ace, such as the pay-
ment of bribes to domestic or foreign government officials,
have certain obligations in connection with their audits of
public companies. ™™ Generally, Section 10A requires audi-
tors who become aware of illegal acts to report such acts to
appropriate levels within the company and, if the company

fails to take appropriate action, to notify SEC.
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Other Related
U.S. Laws

OTHER RELATED U.S. LAWS

Businesses and individuals should be aware that conduct that violates the

FCPA's anti-bribery or accounting provisions may also violate other statutes or

regulations. Moreover, payments to foreign government officials and intermedi-

aries may violate these laws even if all of the elements of an FCPA violation

are not present.

Travel Act

The Travel Act, 18 US.C. § 1952, prohibits eravel
in interstate or Fnreign commerce or using the mail or any
Facility in interstate or foreign commerce, with the intent
to distribute the proceeds of any unlawful activity or to
promote, manage, establish, or carry on any unlawful activ-
ity"™ "Unlawful activity” includes violations of not only
the FCPA, but also state commercial bribery laws. Thus,
bribery berween private commercial enterprises may, in
some circumstances, be covered by the Travel Act. Said dif-
ferently, if a company pays kickbacks to an employee of a
private company who is not a foreign official, such private-
to-private bribery could possibly be charged under the
Travel Act.

DO] has previously charged both individual and
corporate defendants in FCPA cases with violations of
the Travel Act.”™ For instance, an individual investor was

convicted of conspiracy to violate the FCPA and the Travel

Actin 2009 where the relevant "unlawful activiey” under
the Travel Act was an FCPA violation invelving a bribery
scheme in Azerbaijan.™ Also in 2004, a California com-
parny that engaged in both bribery of foreign officials in vio-
lation of the FCPA and commercial bribery in violation of
California state law pleaded guilty to conspiracy to violate
the FCPA and the Travel Act, among other charges.*™

Money Laundering

Many FCPA cases also involve violations of anti-
money laundering statutes®™ For example, two Florida
executives of a Miami-based telecommunications company
were convicted of FCPA and money laundering conduet
where they conducted financial transactions invelving the
proceeds of specified unlawful activities—violations of the
FCPA, the criminal bribery laws of Haiti, and wire fraud—
in order to conceal and disguise these proceeds. Notably,

although foreign officials cannot be prosecuted for FCPA
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violations,®™ three former Haitian officials involved in the

same scheme were convicted of money laundering !

Mail and Wire Fraud

The mail and wire fraud starutes may also apply. In
2006, for example, a wholly owned foreign subsidiary of
a US. issuer pleaded guiley to both FCPA and wire fraud
counts where the scheme included overbilling the sub-
sidiarys customers—both government and private—and
using part of the overcharged money to pay kickbacks to the
customers’ employees. The wire fraud charges alleged thar
the subsidiary had funds wired from its parents Oregon
bank account o off-the-books bank accounts in South
Korea that were controlled by the subsidiary. The funds,
amounting to almost $2 million, were then paid to manag-
ers of state-owned and private steel production companies
in China and South Korea as illegal commission payments
and kickbacks that were disguised as refunds, commissions,

and other seemingly legitimate expenses™

Certification and Reporting Violations

Certain other licensing, certification, and reporting
tequirements imposed by the US. government can also be
implicated in the foreign bribery context. For example, as
a condition of its facilitation of direct loans and loan guar-
antees to a foreign purchaser of US. goods and services,
the Expore-Import Bank of the United States requires the
US. supplier to make certifications concerning commis-
sions, fees, or other payments paid in connection with the
financial assistance and that it has not and will not violare
the FCPA™ A false certification may give rise to criminal
liabiliey for false statemenes.*

Similarly, manufacturers, exporters, and brokers of
certain defense articles and services are subjece to regis-
tration, licensing, and reporting requirements under the
Arms Export Control Act (AECA), 22 US.C. § 2751, &
s, and its implementing regulations, the International
Teaffic in Arms Regulations (ITAR), 22 CER. § 120, &
seqp. For example, under AECA and ITAR, all manufactur-
ers and exporters of defense articles and services must reg-

ister with the Direcrorate of Defense Trade Controls. The

sale of defense articles and services valued ac $300,000 or
maore triggers disclosure requirements concerning fees and
commissions. including bribes, in an aggregate amount of
L100,000 or more.™ Vialations of AECA and [TAR can

result in eivil and eriminal penaleies **

Tax Violations

Individuals and companies who violate the FCPA may
also violate ULS. tax law, which explicitly prohibits tax dedue-
tions for bribes, such as false sales "commissions” deductions
intended to coneeal corrupt payments.”™ Internal Revenue
Service-Criminal Investigation has been involved in a num-
ber of FCPA investigations involving tax violations, as well as
other financial erimes like money laundering.
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GUIDING PRINCIPLES OF

ENFORCEMENT

What Does DOJ Consider When
Deciding Whether to Open an
Investigation or Bring Charges?

Whether and how DOJ will commence, decline,
or otherwise resolve an FCPA matter is guided by the
Principles of Federal Prosecution in the case of individu-
als, and the Principles of Federal Prosecution of Business

(Organizativns in the case of companies.

DOJ Principles of Federal Prosecution

The Principles of Federal Prosecution, ser forth in
Chapter 9-27.000 of the US. Attorney’s Manual ™ pro-
vide guidance for DOJ prosecutors regarding initiating
or declining prosecution, selecting charges, and plea-bar-
gaining. The Principles of Federal Prosecution provide that
prosecutors should recommend or commence federal pros-
ecution if the putative defendant’s conduct constitutes a
federal offense and the admissible evidence will probably be
sufficient to obtain and sustain a conviction unless (1) no
substantial federal interest would be served by prosecution;
(2) the person is subject to effective prosecution in another
jurisdiction; or (3} an adequate non-criminal alternative to

prosecution exists. In assessing the existence of a substantial

federal interest, the prosecutor is advised to "weigh all rel-
evant considerations” including the nature and seriousness
of the offense; the deterrent effect of prosecution; the per-
son’s culpability in connection with the offense; the per-
son’s history with respect to eriminal activity; the person’s
willingnﬂs to CoDperate in the investigation or prosecu-
tion of others; and the probable sentence or ather conse-
quences if the person is convicted. The Principles af Federal
Prosecution also set out the considerations to be weighed
when deciding whether to enter into a plea agreement with
an individual defendant, including the nature and serious-
ness of the offense and the person’s willingness to cooperate,
as well as the desirability of prompt and certain disposition

of the case and the expense of trial and appeal

DOJ Frinciples of Federal Prosecution of Business
Organizations

The Principles of Federal Prosecution of Business
Organizations, set forth in Chapter 928000 of the US.
Artorney’s Manual ™ provide guidance regarding the resolu-
tion of cases involving corporate wrongdoing. The Principles
of Federal Prosecution of Business Ovpanizations recognize

that resolution of corporate eriminal cases by means other
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than indictment, including non-prosecution and deferred
prosecution agrecments, may be appropriate in certain cir-
cumstances. Nine factors are considered in conducting an
investigation, determining whether to charge a corporation,
and negotiating plea or other agreements:

» the nature and seriousness of the offense. including
the risk of harm to the public;

s the pervasiveness of wrongdoing within the corpo-
ration, including the complicity in, or the condon-
ing of, the wrongdoing by corporate management;

o the corporation’s history of similar misconduet,
including prior criminal, civil, and regulatory
enforcement actions against it;

» the corporation’s timely and voluntary disclosure of
wrongdoing and its willingness to cooperate in the
investigation of its agents;

s the existence and effectiveness of the corporation’s
pre-exiseing mmpliance program;

s the corporation’s remedial actions, including any
efforts to implement an effective corporate compli-
ance program or improve an existing one, replane
responsible management, discipline or terminate
wrongdoers, pay restitution, and cooperate with the
relevant government agencies;

s collateral consequences, including whether there
is disproportionate harm to shareholders, pension
holders, employees, and others not proven person-
ally culpable, as well as impact on the public arising
from the prosecution;

s  the adequacy of the prosecution of individuals
responsible for the corporation’s malfeasance; and

s the adequacy of remedies such as civil or regulatory
enforcement actions.

As these facrors illustrate, in many investigations it
will be appropriate for a prosecutor to consider a corpora-
tion’s pre-indictment conduet, including voluntary disclo-
sure, cooperation, and remediation, in determining whether
to seek an indictment. In assessing a mrpuratiﬂn’s cooperi-
tion, prosecutors are prohibited from requesting attorney-

client privileged materials with two exceptions—when a

carporation or its employee asserts an advice-of-counsel
defense and when the attorney-client communications were
in furtherance of a crime or fraud. Otherwise, an organi-
zation’s cooperation may only be assessed on the basis of
whether it disclosed the refevant facts underlying an inves-
tigation—and not on the basis of whether it has waived its

attorney-client privilege or work product protection.™

What Does SEC Consider When
Deciding Whether to Open an
Investigation or Bring Charges?

SEC's Enfircement Manual, published by SEC'
Enforcement Division and available on SEC websive,™
sets forth information about how SEC conducts inves
tigations, as well as the guiding principles that SEC staff
cansiders when determining whether to open or close an
investigation and whether civil charges are merited. There
are various ways that potential FCPA violations come to
the attention of SEC staff, including: tips from informants
or whistleblowers; information developed in other inves-
tigations; self-reports or public disclosures by companies;
referrals from other offices or agencies; public sources, such
as media reports and trade publications; and proactive
investigative techniques, including risk-based initiatives.
Investigations can be formal, such as where SEC has issued
a formal order of investigation that authorizes its seaff o
issue investigative subpoenas for testimony and documents,
or informal, such as where the staff proceeds with the inves-
tigation without the use of investigative subpoenas.

In determining whether to open an investigation and,
if so, whether an enforcement action is warranted, SEC
staff considers a number of factors, including: the starures
or rules potentially violated: the egregiousness of the poten-
tial violation; the potential magnitude of the violation;
whether the potentially harmed group is particularly vul-
nerable or at risk; whether the conduet is ongoing; whether
the conduct can be investigated efficiently and within the
statute of limitations period; and whether other authorities,
including federal or state agencies or regulators, might be

better suited to investigate the conduce. SEC staff also may



consider whether the case involves a possibly widespread
industry practice that should be addressed, whether the
case involves a recidivist, and whether the matter gives SEC
an opportunity to be visible in a community that might not
otherwise be familiar with SEC or the protections afforded
by the securities laws.

For more informaton abour che Enforcement
Division’s pmcedures concerning investigations, enforce-
ment actions, and cooperation with other regulators, see
the Enforcement Manual at heepe/ Swww.sec.gov/divisions/

enforceshrml.

Self-Reporting, Cooperation, and
Remedial Efforts

While the conduct underlying any FCPA investiga-
tion is obviously a fundamental and threshold consider-
ation in deciding what, if any, action to take, both DOJ
and SEC place a high premium on self-reporting, along
with cooperation and remedial efforts, in determining the

appropriate resolution of FCPA marters.

Criminal Cases

Under DOTs Principles af Federal Prosecution of
Business Chganizations, federal prosecutors consider a
company’s cooperation in determining how to resolve a
corporate criminal case. Specifically, prosecutors consider
whether the company made a voluntary and timely dis-
closure as well as the company's willingness to provide rel-
evant information and evidenee and identify relevant actors
inside and outside the company, including senior execu-
tives. [n addition, prosecutors may consider a company’s
remedial actions, including effores to improve an existing
compliance program or appropriate disciplining of wrong-
doers™ A company’s remedial measures should be mean-
ingful and illustrate its recognition of the seriousness of the
misconduet, for example, by taking steps to implement the
personnel, operational, and organizational changes neces-
sary to establish an awareness among employees that erimi-
nal conduct will not be tolerated **

The Principles of Federal Prosecution similarly provide

that prosecutors may consider an individuals willingness

Guiding Principles
of Enforcement

to cooperate in deciding whether a prosecution should
be undertaken and how it should be resolved. Although a
willingness to cooperate will not, by itself, generally relieve
a person of criminal liability, it may be given "serious con-
sideration” in evaluating whether to enter into a plea agree-
ment with a defendant, depending on the nature and value
of the cooperation offered ™

The US. Sentencing Guidelines similarly take into
account an individual defendant’s cooperation and velun-
tary disclosure. Under § SK1.1, a defendant’s cooperation,
if sufficiently substantial, may justify the government filing
& motion for a reduced sentence. And under § SK2.16, a
defendant’s voluntary disclosure of an offense prior to its
discovery—if the offense was unlikely to have been discov-
ered otherwise—may warrant a downward departure in
certain circumstances.

Chapter 8 of the Sentencing Guidelines, which gov-
erns the sentencing ofurganiz.atiﬂns. takes into account an
organization’s remediation as part of an "effective compli-
ance and ethics program.” One of the seven elements of
such a program provides that after the detection of crimi-
nal conduct, “the organization shall take reasonable steps
to respond appropriately to the eriminal conduce and to
prevent further similar eriminal conduct, including mak-
ing any necessary modifications to the organization’s
compliance and ethies program™ Having an effective
compliance and ethics program may lead to a three-point
reduction in an organization’s culpability score under
§ BC25, which affects the fine caleulation under the
Guidelines. Similarly, an organizations self-reporting,
cooperation, and acceptance of responsibility may lead to
fine reductions under § 8C2.5(g) by decreasing the culpa-
bility score. Conversely, an organization will not qualify
for the compliance program reduction when it unreason-

ably delayed reporting the offense™ Similar vo § SK1.1
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for individuals, organizations can qualify for departures
pursuant to § 8C4.1 of the Guidelines for cooperating in

the prosecution of others.
Civil Casas

SEC's Framework for Evaluating Cooperation by
Companies

SEC’ framework for evaluating cooperation by com-
panies is set forth in its 2001 Report of Tnvestigation Pursiant
to Sectionr 20(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cosperation to
Agency Enfircement Decisions, which is commonly known
as the Seaboard Repart ™ The report, which explained the
Commissions decision not tw take enforcement action
against a public company for certain accounting violations
caused by its subsidiary, details the many factors SEC consid-
ers in determining whether, and to what extent, it grants leni-
£ncy Lo companies for cooperating in its investigations and
for related good corporate citizenship. Specifically, the repore
identifies four broad measures of a company’s cooperation:

s self-policing prior to the discovery of the miscon-
duet, including establishing effective compliance
procedures and an appropriate tone at the top;

s selfreporting of misconduce when it is discovered,
including conducting 1 thorough review of the
nature, extent, origins, and consequences of the mis-
conduct, and promptly, completely, and effectively
disclosing the misconduct to the public, to regula-
tory agencies, and to self-regulatory organizations;

s remediation, including dismissing or appropriately
disciplining wrongdoers, modifying and improv-
ing internal controls and procedures to prevent
recurrence of the misconduct, and appropriately
compensating those adversely affected; and

s cooperation with law enforcement authorities,
including providing SEC staff with all informa-
tion relevant to the underlying violations and the
company’s remedial efforts.

Since every enforcement matter is different, this ana-

lytical framewaork sets forth general principles but does not
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limit SEC’s broad discretion to evaluate every case indi-
vidually on its own unique facts and circumstances, Similar
to SECS treatment of cooperating individuals, eredit
for cooperation by companies may range from taking no
enforcement action to pursuing reduced sanctions in con-

nection with enforcement actions.

SEC's Framework for Evaluating Cooperation by
Individuals

In 2010, SEC announced a new cooperation program
for individuals.™ SEC staff has a wide range of tools w
facilitate and reward cooperation by individuals, from tak-
ing no enforcement action to pursuing reduced sanctions in
connection with enforcement actions. Although the evalu-
ation of cooperation depends on the specific circumstances,
SEC generally evaluates four factors to determine whether,
to what extent, and in what manner to credit cooperation
by individuals:

s the assistance provided by the cooperating indi-
vidual in SEC’s investigation or related enforce-
ment actions, including, among other things: the
value and timeliness of the cooperation, including
whether the individual was the first to repore the
misconduct to SEC or to offer his or her coopera-
tion; whether the investigation was initiated based
upon the information or other cooperation by the
individual; the quality of the cooperation, includ-
ing whether the individual was truthful and the
cooperation was complete; the time and resources
conserved as a resule of the individual’s coopera-
tion; and the nature of the cooperation, such as the
type of assistance provided;

s the importance of the matter in which the indi-
vidual provided cooperation;

s the societal interest in ensuring that the cooperat-
ing individual is held accountable for his or her
misconduct, including the severity of the individ-
wal’s misconduet, the culpability of the individual,
and the efforts undertaken by the individual wo
remediare the harm; and
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s theappropriateness of 1 cooperation credit in lighe

of the profile of the cooperating individual.

Corporate Compliance Program

In a global markeeplace, an effective compliance pro-
gram is a eritical component of a company’s internal con-
trols and is essential to detecting and preventing FCPA vio-
lations.* Effective compliance programs are tailored to the
company’s specific business and to the risks associated with
that business. They are dynamic and evolve as the business
and the markets change.

An effective compliance program promotes “an orga-
nizational culture that encourages ethical conduct and a
commitment to compliance with the law”*! Such a program
protects a company’s reputation, ensures investor value and
confidence, reduces uncertainty in business transactions, and
secures a company’s assets.”™ A well-constructed, thought-
fully implemented, and consistently enforced compliance
and ethics program helps prevent, detect, remediate, and
report misconduet, including FCPA violations.

In addition to considering whether a company has
self-reported, cooperated, and taken appropriate remedial
actions, DOJ and SEC also consider the adequacy of a
company’s compliance program when deciding what, if any,
action to take. The program may influence whether or not
charges should be resolved through a deferred prosecution
agreement (DPA) or non-prosecution agreement (NPA),
as well as the appropriate length of any DPA or NPA, or
the term of corporate probation. It will often affect the
penalty amount and the need for a monitor or self-report-
ing."" As discussed above, SEC's Seaboard Report focuses,
among other things, on a company’s self-policing prior o
the discovery of the misconduct. including whether it had
established effective compliance procedures™ Likewise,
three of the nine factors set forth in DOJs Principles of
Federal Prosecution of Business Organizations velate, either
directly or indirectly, to a compliance program’s design and
implementation, including the pervasiveness of wrongdo-
ing within the company, the existence and effectiveness of
the company’s pre-existing compliance program, and the

company’s remedial actions. ™ DOJ also considers the US.

Guiding Principles
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Sentencing Guidelines’ elements of an effective compliance
program, as set forth in § 8B2.1 of the Guidelines.

These considerations reflect the recognition that
a company’s failure to prevent every single violation does
not necessarily mean that a particular company’s compli-
ance program was not generally effective. DOJ and SEC
understand that "no compliance program can ever prevent
all eriminal activity by a corporation’s employees™ and
they do not hold companies to a standard of perfection. An
assessment of a company’s compliance program, including
its design and good faith implementation and enforcement,
is an important part of the government’s assessment of
whether a violaton occurred, and if so, what actdon should
be taken. In appropriate circumstances, DOJ and SEC may
decline to pursue charges against a company based on the
company’s effective compliance program, or may otherwise
seek to reward a company for its program, even when that
program did not prevent the particular underlying FCPA
violation that gave rise to the investigation.™”

DOJ and SEC have no formulsic requirements
regarding compliance programs. Rather, they employ a
common-sense and pragmatic approach to evaluating com-
pliance programs, making inquiries related ro three basic
questions:

# Isthe company’s compliance program well
designed?

« lsit being applied in good faith?

o Does iv work:™

This guide contains information regarding some of
the basic elements DOJ and SEC consider when evaluating
compliance programs. Although the focus is on compliance
with the FCPA, given the existence of anti-corruption
laws in many other countries, businesses should consider
designing programs focused on anti-corruption compli-

ance more broadly. "
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Hallmarks of Effective Compliance
Programs

Individual companies may have different compliance
needs depending on their size and the particular risks asso-
ciated with their businesses, among other factors. When it
comes to compliance, there is no one-size-fits-all program.
Thus, the discussion below is meant to provide insight into
the aspects of compliance programs that DOJ and SEC
assess, recognizing that companies may consider a variety
of factors when making their own determination of whae
is appropriate for their specific business needs.”"" Indeed,
small- and medium-size enterprises likely will have different
compliance programs from large multi-national corpora-
tions, a face DOJ and SEC take into account when evaluat-
ing companies’ campliance programs.

Compliance programs that employ a “check-the-box™
approach may be inefficient and, more importantly, ineffec-
tive. Because each compliance program should be wilored
to an organization’s specific needs, risks, and challenges,
the information provided below should not be considered
a substitute for a company’s own assessment of the corpo-
rate compliance program most appropriate for that particu-
lar business organization. In the end, if designed carefully,
implemented earnestly, and enforced fairy, 2 company’s
compliance program—no matter how large or small the
organization—will allow the company generally to prevent
violatons, derece those thar do oceur, and remediate them

promptly and appropriacely.

Commitment from Senior Management and a
Clearly Articulated Policy Against Corruption
Within a business organization, compliance begins
with the board of direcrors and senior executives serting
the proper tone for the rest of the company. Managers and
employees take their cues from these corporate leaders.
Thus, DOJ and SEC consider the commitment of corpo-
rate leaders to a “culture of compliance™!" and look to see
if this high-level commitment is also reinforced and imple-
mented by middle managers and employees at all levels of

a business. A well-designed compliance program that is

not enforced in good faith, such as when corporate man-
agement explicitly or implicitly encourages employees to
engage in misconduct to achieve business objectives, will be
ineffective. DOJ and SEC have often encountered compa-
nies with mmpliam:c programs thar are strong on paper but
that nevertheless have significant FCPA violations because
management has failed to effectively implement the pro-
gram even in the face of obvious signs of corruption. This
may be the result of aggressive sales seaff preventing com-
pliance personnel from doing their jobs effectively and of
senior management, more concerned with securing a valu-
abile business opportunity than enforcing a culture of com-
pliance, siding with the sales team. The higher the financial
stakes of the transaction, the greater the temptation for
management to choose profit over compliance.,

A strong ethical culeure directly suppores a strong
compliance program. By adhering to ethical standards,
senior managers will inspire middle managers to reinforce
those standards. Compliant middle managers, in turn, will
encourage employees to strive to attain those standards
throughout the organizational structure ™

In short, compliance with the FCPA and ethical rules
must start at the top. DOJ and SEC thus evaluate whether
senior management has clearly articulated company stan-
dards, communicated them in unambiguous terms, adhered
to them scrupulously, and disseminated them throughout
the organization.

Code of Conduct and Compliance Policies and
Procedures

A company’s code of conduct is often the foundation
upon which an effective compliance program is buile. As
DOJ has repeatedly noted in its charging documents, the
most effective codes are clear, coneise, and accessible o all
employees and to those conducting business on the com-
pany’s behalf. Indeed, it would be difficult to effectively
implement a compliance program if it was not available in
the local language so that employees in foreign subsidiaries
can access and understand it. When assessing a compliance

program, DOJ and SEC will review whether the company



has taken steps to make certain that the code of conduct
remains current and effective and whether a company has
periodically reviewed and updated its code.

Whether a company has policies and procedures that
outline responsibilities for compliance within the company,
detail proper internal controls, auditing practices, and doe-
umentation policies, and set forth disciplinary procedures
will also be considered by DOJ and SEC. These types of
policies and procedures will depend on the size and nature
of the business and the risks associated with the business,
Effective policies and procedures require an in-depth
understanding of the company’s business model, includ-
ing its products and services, third-party agents, custom-
ers, government interactions, and industry and geographic
risks. Among the risks that a company may need to address
include the nature and extent of transactions with foreign
governments, including payments to foreign officials; use
of third parties; gifts, travel, and entertainment expenses;
charitable and political donations; and facilitating and
expediting payments. For example, some companies with
global operations have created web-based approval pro-
cesses to review and approve routine gifts, travel, and enter-
tainment involving foreign officials and private customers
with elear monetary limits and annual limitations. Many of
these systems have buile-in flexibility so that senior manage-
ment, of in-house legal counsel, can be apprised of and, in
appropriate circumstances, approve unigue requests, These
types of systems can be a good way to conserve corporate
resoutces while, if properly implemented, preventing and
detecting potential FCPA violations.

Regardless of the specific policies and procedures
implemented, these standards should apply to personnel at
all levels of the company.

Owersight, Autonomy, and Resources

In appraising a compliance program, DOJ and SEC
also consider whether a company has assigned respon-
sibility for the oversight and implementation of a com-
pany’s compliance program to one or more spfciﬁc senior
executives within an organization.”"” Those individuals

must have appropriate authority within the organization,

Guiding Principles
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adequate autonomy from management, and sufficient
resources to ensure that the company’s compliance program
is implemented effectively.™ Adequate autonomy gener-
ally includes direce access to an organization’s governing
authority, such as the board of directors and commireees
of the board of directors (eg. the audit committee).
Depending on the size and structure of an organization,
it may be appropriate for day-to-day eperational responsi-
bility to be delegated to other specific individuals within

a company.”"

DOJ and SEC recognize thae the reporting
structure will depend on the size and complexity of an
organization. Moreover, the amount of resources devoted
to compliance will depend on the company’s size, complex-
ity, industry, geographical reach, and risks associated with
the business. [n assessing whether a company has reasonable
internal controls, DOJ and SEC rypically consider whether
the company devoted adequate staffing and resources to the
compliance program given the size, structure, and risk pro-

file of the business.

Risk Assessmant

Assessment of risk is fundamental to developing a
strong compliance program, and is another factor DOJ
and SEC evaluate when assessing a company’s compliance
program.”” One-size-fits-all compliance programs are
generally ill-conceived and ineffective because resources
inevitably are spread too thin, with too much focus on low-
risk markets and transactions to the detriment of high-risk
areas. Devoting a disproportionate amount of time polic-
ing modest entertainment and gift-giving instead of focus-
ing on large government bids, questionable payments to
third-party consultants, or excessive discounts to resellers
and distributors may indicate that a company’s compli-
ance program is ineffective. A $50 million contract with a

government agency in a high-risk country warranes greater
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scrutiny than modest and routine gifts and entertainment.
Similarly, performing identical due diligence on all chird-
party agents, irrespective of risk factors, is often counter-
productive, diverting attention and resources away from
those third parties that pose the most significant risks.
DOJ and SEC will give meaningful credit to a company
that implements in good faith a comprehensive, risk-based
compliance program, even if that program does not pre-
vent an infraction in a low risk area because greater ateen-
tion and resources had been devoted to a higher risk area.
Conversely, a company that fails to prevent an FCPA viola-
tion on an economically significant, high-risk transaction
because it failed to perform a level of due diligence com-
mensurate with che size and risk of the transaction is likely
to receive reduced credit based on the quality and effective-
ness of its compliance program.

As a company’s risk for FCPA violations increases,
that business should consider increasing its compliance
procedures, including due diligence and periodic internal
audits. The degree of appropriate due diligence is face-spe-
cific and should vary based on industry, country, size, and
nature of the rransaction, and the method and amount of
third-party compensation. Factors to consider, for instance,
include risks presented by: the country and industry sector,
the business apportunity, potential business partners, level
of involvernent with governments, amount of government
regulation and oversight, and exposure to customs and
immigration in conducting business affairs. When assessing
a company s compliance program, DOJ and SEC take into
account whether and to what degree a company analyzes

and addresses the particular risks ir faces,

Training and Continuing Advice

Compliance policies cannot work unless effeceively
communicated throughout a company. Accordingly, DOJ
and SEC will evaluate whether a company has taken steps to
ensure that relevant policies and procedures have been com-
municated throughout the organization, including through
periodic training and certification for all directors, officers,

relevant employees, and, where appropriate, agents and

business pareners.”' For example, many larger companies
have implemented a mix of web-based and in-person train-
ing conducted at varying intervals. Such training eypically
covers company policies and pracedures. instruction on
applicable laws, practical advice to address real-life scenar-
ios, and case studies. Regardless of how a company chooses
to conduct its training, however, the information should
be presented in a manner appropriate for the targeted andi-
ence, including providing training and training materials
in the local language. For example, companies may want to
consider providing different types of training o their sales
personnel and accounting personnel with hypotheticals
or sample situations that are similar to the situations they
might encounter. In addition to the existence and scope of
a company’s training program, a company should develop
appropriate measures, depending on the size and sophisti-
cation of the particular company, to provide guidance and
advice on complying with the company’s ethics and com-
pliance program, including when such advice is needed
urgently. Such measures will help ensure that the compli-
ance program is understood and followed appropriately at
all levels of the company.

Incentives and Disciplinary Measures

In addition to evaluating the design and implementa-
tion of a compliance program throughout an organization,
enforcement of that program is fundamental to its effec-
tiveness.””? A compliance program should apply from the
board room to the supply room—no one should be beyond
its reach. DO and SEC will thus consider whether, when
enforcing a complianee program, a company has appropri-
ate and clear disciplinary procedures, whether those proce-
dures are applied reliably and prompily, and whether they
are commensurate with the violation. Many companies
have found that publicizing disciplinary actions internally,
where appropriate under local law, can have an important
deterrent effect, demonstrating that unethical and unlawful
actions have swift and sure consequences.

DOJ and SEC recognize that positive incentives can

also drive compliant behavior. These incentives can take many



forms such as personnel evaluations and promotions, rewards
for improving and developing a company’s compliance pro-
gram, and rewards for ethics and compliance leadership.®
Some organizations, for example, have made adherence o
compliance a significant metric for management’s bonuses so
that compliance becomes an integral part of management’s
everyday concern. Beyond financial incentives, some compa-
nies have highlighted compliance within their organizations
by recognizing compliance professionals and internal audit
stafl. Others have made working in the company’s compli-
ance organization a way to advance an employees career.
SEC, for instance, has encouraged companies to embrace

methods to incentivize ethical and lawful behavior:

[M Jake integricy, ethics and compliance pare of the
promorion, compensation and evaluation processes
as well. For at the end of the day, che most effecrive
way to communicare that “doing che right thing” is a
priority, is to reward i, Conversely, if employees are
led to believe thar, when it comes 1o compensation
and career advancement, all thar counes is short-rerm
profitabilicy, and char curting ethical corners is an ac-
ceprable way of gerting there, they'll perform o char
measure. To cite an example from a different walk
of life: a college foatball coach can be rold char the
graduation races of his players are whar marrers, bur
he'll know differencly if the sole focus of his contract

exrension talks or the decision to fire him is his win-

loss record. *!

Mo matter what the disciplinary scheme or potential
incentives a company decides to adopt, DOJ and SEC will
consider whether they are fairly and consistently applied
across the organization. No executive should be above com-
pliance, no employee below compliance, and no person
within an organization deemed too valuable o be disei-
plined, if warranted. Rewarding good behavior and sane-
tioning bad behavior reinforces a culture of compliance and

ethics throughout an organization.

Third-Party Due Diligence and Paymants

DOTs and SECs FCPA enforcement actions dem-
onstrate that third parties, including agents. consultants,
and distributors, are commonly used to conceal the pay-

ment of bribes to foreign officials in international business
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transactions. Risk-based due diligence is particularly impor-
tant with third parties and will also be considered by DOJ
and SEC in assessing the effectiveness of a company’s com-
pliance program.

Although the degree of appropriate due diligence
may vary based on industry, country, size and nature of the
transaction, and historical relationship with the third-party,
some guiding principles always apply.

First, as part of risk-based due diligence, companies
should understand the qualifications and associations of
its third-party partners, including its business reputation,
and relationship, if any, with foreign officials. The degree of
scrutiny should increase as red flags surface.

Secand, companies should have an understanding of
the business rationale for including the third party in the
transaction. Among other things, the company should
understand the role of and need for the third party and
ensure that the contrace terms specifically deseribe the ser-
vices to be performed. Additional considerations include
payment terms and how those payment terms compare to
typical terms in that industry and country, as well as the
timing of the third party’s introduction to the business.
Moreover, companies may want to confirm and document
that the third party is actually performing the work for
which it is being paid and that its compensation is com-
mensurate with the work being provided.

Third, companies should undertake some form of
ongoing monitoring of third-party relationships.™ Where
appropriate, this may include updating due diligence peri-
odically, exercising audit rights, providing periodic train-
ing, and requesting annual compliance certifications by the
third party.

In addition to considering a company’s due dili-
gence on third parties, DOJ and SEC also assess whether

the company has informed third parties of the company’s
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Compliance Program Case Study

Recent DO and SEC actions relating to a financial institution's real estate transactions with a government agency
in China illustrate the benefits of implementing and enforcing a comprehensive risk-based compliance program. The
case involved a joint venture real estate investment in the Luwan District of Shanghai, China, between a U.5.-based
financial institution and a state-owned entity that functioned as the District's real estate arm. The government entity
conducted the transactions through twe special purpese vehicles ("SPVs"), with the second SPV purchasing a 12%
stake in a real estate project.

The financial institution, through a robust compliance program, frequently trained its employees, imposed a
comprehensive payment-approval process designed to prevent bribery, and staffed a compliance department with
a direct reporting line to the board of directors. As appropriate given the industry, market, and size and structure of
the transactions, the financial institution (1) provided extensive FCPA training to the senior executive responsible for
the transactions and (2) conducted extensive due diligence on the transactions, the local governmant entity, and the
5PVs. Due diligence on the entity included reviewing Chinese government records; speaking with sources familiar
with the Shanghai real astate market; checking the government entity's payment records and credit references;
conducting an on-site visit and placing a pretextual telephone call te the entity's offices; searching media sources;
and conducting background checks on the entity's principals. The financial institution vetted the SPYs by obtaining
a letter with designated bank account information from a Chinese official associated with the government entity (the
"Chinese Official); using an international law firm to request and review 50 documents from the SPVs' Canadian
attorney; interviewing the attorney; and interviewing the SPVs' management.

MNaotwithstanding the financial institution’s robust eompliance program and geoed faith enfercement of it, the
company failed to learn that the Chinese Official personally owned nearly 50% of the second SPV (and therefore a
nearly 6% stake in the joint venture) and that the SPV was used as a vehicle for corrupt payments. This failure was
due, in large part, to misrepresentations by the Chinese Official, the financial institution's executive in charge of
the project, and the SPV's attorney that the SPY was 100% owned and controlled by the government entity. DO
and SEC declined to take enforcement action against the financial institution, and its executive pleaded quilty to
conspiracy to violate the FCPA's internal contral provisions and also settled with SEC.

compliance program and commitment to ethical and law-
ful business practices and, where appropriate, whether it
has sought assurances from third parties, through certifica-
tions and otherwise, of reciprocal commitments. These can

be meaningful ways to mitigate third-party risk.

Confidential Reperting and Internal Investigation
An effective compliance program should include a
mechanism for an organization’s employees and others to
report suspected or actual misconduct or violations of the
company’s policies on a confidential basis and without fear of
retaliation.™ Companies may employ, for example, anony-
mous hotlines or ombudsmen. Moreover, once an allegation

is made, companies should have in place an efficient, reliable,

and properly funded process for investigating the allegation
and documenting the company’s response, including any
disciplinary or remediation measures taken. Companies will
want to consider taking “lessons learned” from any reported
violations and the outcome of any resulting investigation to
update their internal controls and compliance program and

forcus future training on such issues, as appropriate.

Continuous Improvement: Periodic Testing and
Review

Finally, a good compliance program should constantly
evolve. A company’s business changes over time, as do the
environments in which it operates, the nature of its custom-

ers, the laws that govern its actions, and the standards of its



industry. In addition, compliance programs that do not just
exist on paper but are followed in practice will inevitably
uncover compliance weaknesses and require enhancements,
Consequently, DOJ and SEC evaluate whether companies
regularly review and improve their compliance programs
and not allow them to become stale.

According to one survey, 64% of general counsel whose
companies are subject to the FCPA say there is room for
improvement in their FCPA training and compliance pro-
grams. " An organization should take the time to review and
test its controls, and it should think eritically about its poten-
tial weaknesses and risk areas. For example, some companies
have undertaken employee surveys to measure their compli-
ance culture and serength of internal controls, identify best
practices, and detect new risk areas. Other companies period-
ically test their internal controls with targeted audits to make
certain that controls on paper are working in practice. DOJ
and SEC will give meaningful credit to thougheful efforts
to create a sustainable compliance program if a problem is
later discovered. Similarly, undereaking proactive evaluations
before a problem strikes can lower the applicable penalty
range under the US. Sentencing Guidelines.™ Although the
nature and the frequency of proactive evaluations may vary
depending on the size and complexity of an organization, the
idea behind such effores is the same: continuous improve-

ment and sustainabiliey.

Mergers and Acquisitions: Pre-Acquisition Due
Diligence and Post-Acquisition Integration

In the context of the FCPA, mergers and acquisi-
tions present both risks and opportunities. A company
that does not perform adequate FCPA due diligence prior
to a merger or acquisition may face both legal and business
risks.”" Perhaps most commaonly, inadequate due diligence
can allow a course of bribery to continue—with all the
attendant harms to a business’s profitability and reputation,
as well as potential civil and eriminal liability.

In contrast, companies that conduct effective FCPA
due diligence on their acquisition targets are able to evalu-
ate more accurately each target’s value and negotiate for the

costs of the bribery to be borne by the target. In addition,
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such actions demonstrate to DOJ and SEC a company’s
commitment to compliance and are taken into account
when evaluating any potential enforcement action. For
example, DOJ and SEC declined to take enforcement
action against an acquiring issuer when the issuer, among
other things, uncovered the corruption at the company
being acquired as part of due diligence, ensured thae the
carruption was voluntarily disclosed to the government,
cooperated with the investigation, and incorporated the
acquired company into its compliance program and inter-
nal contrals. On the other hand, SEC took action against
the acquired company, and DOJ took action against a sub-
sidiary of the acquired company.™ When pre-acquisition
due diligence is not possible, DO] has deseribed proce-
dures, contained in Opinion Procedure Release No. 08-02,
pursuant to which companies can nevertheless be rewarded
if they choose to conduct thorough post-acquisition FCPA
due diligence.™

FCPA due diligence, however, is normally only a
portion of the compliance process for mergers and acquisi-
tions. DOJ and SEC evaluate whether the acquiring com-
pany promptly incorporated the acquired company into all
of its internal controls, including its compliance program.
Companies should consider training new employees, reeval-
uating third parties under company standards, and, where
appropriate, conducting audits on new business units,

For example, as a resule of due diligence conducted
by a California-based issuer before acquiring the majorivy
interest in a joint venture, the issuer learned of corrupt pay-
ments to obtain business. However, the issuer only imple-
mented its internal contrals “halfway” so as not to "choke
the sales engine and cause a distraction for the sales guys”
As a result, the improper payments continued, and the
issuer was held liable for violating the FCPA’s internal con-

trols and books and records provisions ™"
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Other Guidance on CDF‘I"‘IP“EII‘ICE and 2010, were drafted based on consuleations with the private
International Best Practices sector and civil society and set forth specific good practices

In addition to this guide, the US. Departments of for ensuring effective compliance programs and measures

Commerce and State have both issued publications that contain for preventing and detecting foreign bribery. In addition,

guidance regarding compliance programs. The Department

businesses may wish to refer to the following resources:

of Com % International Trade Administration has pul:-- e Asia-Pacific Economic Cooperation— -

lished Business Ethice: 4 Manual for Managing a Responsible Corruption Code of Conduct for Business;™
Business Enterprise in Emerging Market Economies ™ and the o International Chamber of Commerce—ICC Rudes
Department of State has published Fighting Global Corruption: an Combating Corruption;

Buesiness Rish Mo £33 s Transparency International —Business Principles for
Conntering Bribery:™

s  United Nations Global Compact— The Ten

There is also an emerging international consensus on

compliance best practices, and a number of inter-govern-

mental and non-governmental organizations have issued Principles™

guidance regarding best practices for compliance.™ Most s World Bank—Integrity Compliance

notably, the OECD’s 2009 Anti-Bribery Recommendation Gusicelines; ™ and

and its Annex I, Good Practice Guidance on Internal ¢ World Economic Forum—Partnering Against
Controls, Ethics, and Compliance™ published in February Corruption-Principles for Countering Bribery. ™

Hypothetical: Third-Party Vetting

Part 1: Consultants

Company A a U5, issuer headquartered in Delaware, wants to start doing business in a country that poses high risks
of corruption. Company A learns about a potential 850 million eontract with the country’s Ministry of Immigration. This
is a very attractive opportunity te Company A, both for its profitability and te open the door te future projects with the
government. At the suggestion of the company’s senior vice president of international sales (Sales Executive), Company A
hires a local businessman whe assures them that he has strong ties to political and government leaders in the country and
can help them win the contract. Company A enters into a eonsulting contract with the local businessman (Consultant). The
agreement requires Consultant to use his best efforts to help the company win the business and provides for Consultant to
receive a significant manthly retainer as well as a suecess fee of 3% of the value of any contract the company wins.

What steps should Company A consider taking before hiring Consultant?

There are several factors here that might lead Company & to perfarm heightened FCPA-related due diligence prior
to retaining Consultant: (1) the market (high-risk country); (2) the size and significance of the deal to the company; (3) the
company’s first time use of this particular consultant; {4) the consultant’s strong ties to political and government leaders;
i5) the success fee structure of the contract; and (&) the vaguely-defined services to be provided. In order to minimize the
likelihoad of incurring FCPA liability, Company & should carefully vet Consultant and his role in the transaction, including
clase scruting of the relationship between Consultant and any Ministry of Immigration officials or other government officials.
Although there is nothing inherently illegal about contracting with a third party that has close connections to politicians
and government officials to perform legitimate services on a transaction, this type of relationship can be susceptible to
corruption. Amang other things, Company A may consider conducting due diligence on Consultant, including background
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and reference checks; ensuring that the contract spells out exactly what services and deliverables (such as written status
reports or other documentation) Consultant is providing; training Consultant on the FCPA and other anti-corruption laws;
requiring Consultant to represent that he will abide by the FCPA and other anti-corruption laws; including audit rights in the
contract (and exercising those rights); and ensuring that payments requested by Consultant have the proper supporting
documentation befare they are approved for payment.

Part 2: Distributors and Local Partners

Assume the following alternative facts:

Instead af hiring Consultant, Company A retains an often-used local distributer (Distributar) to sell Company A's
products to the Ministry of Immigration. In negetiating the pricing strueture, Distributor, which had introduced the project
to Company A, elaims that the standard discount price to Distributer creates insufficient margin for Distributer to cover
warehousing, distribution, installation, marketing, and training costs and requests an additional discount or rebate, ar, in
the alternative, a contribution to its marketing efforts, either in the form of a lump sum or as a percentage of the total
cantract. The requested discount/allowance is significantly larger than usual, althsugh there is precedent at Company
A for granting this level af discount in unique cireumstances. Distributer further advises Company A that the Ministry's
procurement officials responsible for awarding the contract have expressed a strong preference for including a particular
local eompany (Local Partner) in the transaction as a subcontractor of Company A to perform installation, training, and
other services that would normally have been performed by Distributer or Company A According to Distributer, the
Ministry has a solid working relationship with Local Partner, and it would cause less disruption for Local Partner to perform
maost of the on-site work at the Ministry. One of the principals (Principal 1) of the Local Partner is an official in another
government ministry.

What additional compliance considerations do these alternative facts raise?

As with Consultant in the first scenario above, Company A should carefully vet Distributor and Local Partner and their
rales in the transaction in order to minimize the likelihood of incurring FCPA liability. While Company A has an established
relationship with Distributor, the fact that Distributor has requested an additional discount warrants further inguiry into
the economic justification for the change, particularly where, as here, the proposed transaction structure contemplates
paying Local Partner to provide many of the same services that Distributar would otherwise provide. In many cases, it may
be appropriate for distributors to receive larger discounts to aceount for unigue circumstances in particular transactions.
That said, a commaon mechanism to create additional margin for bribe payments is through excessive discounts or rebates
to distributors. Accardingly, when a company has pre-existing relationships with distributors and other third parties,
transaction-specific due diligence—including an analysis of payment terms to confirm that the payment is cormmensurate
with the wark being performed—can be critical even in circumstances where due diligence of the distributor or ather third
party raises no initial red flags.

Company A should carefully scrutinize the relationship among Local Partner, Distributar, and Ministry of Immigration
officials. While there is nothing inherently illegal about contracting with a third party that is recommended by the end-user,
or even hiring a government official to perform legitimate services on a transaction unrelated to his or her government
job, these facts raise additional red flags that warrant significant scruting. Amaong other things, Company A would be
well-advised to require Principal 1 to verify that he will have no role in the Ministry of Immigration’s decision to award
the contract to Company A&, notify the Ministry of Immigration and his own ministry of his proposed invalvement in the
transaction, and certify that he will abide by the FCPA and other anti-corruption laws and that his involvement in the
transaction is permitted under local law.
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Assume the following additional facts:

Under its company policy for a government transaction of this size, Company A requires both finance and compliance
appraval. The finance officer is concerned that the discounts to Distributor are significantly larger than what they have
appraved for similar work and will cut too deeply inte Company A's profit margin. The finance officer is also skeptical about
including Lecal Partner to perform seme of the same services that Company A is paying Distributor to perform. Unsatisfied
with Sales Executive's explanation, she requests a meeting with Distributor and Principal 1. At the meeting, Distributor
and Principal 1 offer vague and inconsistent justifications for the payments and fail to provide any supperting analysis, and
Principal 1 seems to have no real expertise in the industry. During a coffee break, Distributor comments to Sales Executive
that the finance officer is naive about "how business is done in my country.” Following the meeting, Sales Executive
dismisses the finance officer’s concerns, assuring her that the proposed transaction structure is reasonable and legitimate.
Sales Executive also reminds the finance officer that "the deal is key to their growth in the industry.”

The compliance officer focuses his due diligence on vetting Distributar and Local Partner and hires a business investigative
firm to conduct a background check. Distributor appears reputable, capable, and financially stable and is willing to take on
real risk in the project, finandal and otherwise. However, the compliance officer learns that Distributor has established an
off-shore bank account for the transaction. The compliance officer further learns that Local Partner's business was arganized
two years ago and appears finandially stable but has no expertise in the industry and has established an off-shore shell
company and bank account to conduct this transaction. The background check alse reveals that Principal 1 is a former college
roommate of a senior official of the Ministry of Immigration. The Sales Executive dismisses the compliance officer’s concems,
commenting that what Local Partner does with its payments "isn't our problem.” Sales Executive also strongly objects to the
compliance officer’s request to meet with Principal 1 to discuss the off-share company and account, assuring him that it was
dene for legitimate tax purposes and complaining that if Company A continues te "harass" Local Partner and Distributar, they
would partner with Company A's chief competitor. The compliance officer and the finance officer discuss their concerns with
each other but ultimately sign off an the deal even though their questions had not been answered. Their decision is motivated
in large part by their conversation with Sales Executive, who told them that this was the region's most important contract
and that the detailed FCPA questionnaires and robust anti-corruption representations in the contracts placed the burden on
Distributer and Local Partrer to act ethically.

Company & goes forward with the Distributor and Local Partner agreements and wins the contract after six months. The
finance officer approves Company A's payments to Local Partner via the offshore account, even though Local Partner's invoices
did net contain supporting detail or documentation of any services provided. Company A recorded the payments as legitimate
operational expenses on its books and records. Sales Executive received a large year-end bonus due to the award of the contract.

In fact, Local Partner and Distributor used part of the payments and discount margin, respectively, to funnel bribe payments
to several Ministry of Immigration officials, including Principal 1% former college roammate, in exchange for awarding the
contract to Company A. Thousands of dollars are alse wired to the personal effshore bank account of Sales Executive.

How would DOJ and SEC evaluate the potential FCPA liability of Company A and its employees?

This is not the case of a single "rogue employee” cireumventing an otherwise robust compliance program. Althaugh
Company A finance and compliance officers had the correct instinets te serutinize the structure and economics of the
transaction and the role of the third parties, their due diligence was incomplete. When the initial inguiry identified significant
red flags, they approved the transaction despite knowing that their concarms were unanswered or the answers thay received
raised additional eancerns and red flags. Relying on due diligence questionnaires and anti-corruption representations is
insufficient, particularly when the risks are readily apparent. Nor can Company A or its employees shield themselves from
liability because it was Distributer and Local Partner—rather than Company A directly—that made the payments.

The facts suggest that Sales Executive had actual knowledge of or was willfully blind te the consultant’s payment of
the bribes. He alse personally profited fram the scheme (both from the kickback and from the bonus he received from the
company) and intentionally discouraged the finance and compliance officers fram learning the full story. Sales Executive is
therefore subject to liability under the anti-bribary, books and records, and internal controls previsions of the FCPA, and
others may be as well. Company A may also be liable for vislations of the anti-bribery, books and records, and internal
controls provisions of the FCPA given the number and significance of red flags that established a high probability of bribery
and the role of employees and agents acting on the company's behalf.
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Remedies

FCPA PENALTIES, SANCTIONS,

AND REMEDIES

What Are the Potential Consequences
for Violations of the FCPA?

The FCPA provides for different criminal and civil
penalties for companies and individuals.

Criminal Penalties

For each violation of the anti-bribery provisions, the
FCPA provides that corporations and other business enti-
ties are subject to a fine of up to $2 million.™ Individuals,
including officers, directors, stockholders, and agents of
companies, are subject to a fine of up to $100,000 and
imprisonment for up to five years ™

For each violation of the accounting provisions, the
FCPA provides that corporations and other business enti-
ties are subject to a fine of up to $25 million.™ Individuals
are subject to a fine of up to $5 million and imprisonment
for up to 20 years. ™

Under the Alternative Fines Act, 18 US.C. § 3571(d),
courts may impose significantly higher fines than those pro-
vided by the FCPA—up to twice the benefit thae the defen-
dant sought to obtain by making the corrupt payment, as
long as the faces supporting the increased fines are included
in the indictment and either proved to the jury beyond a
reasonable doubt or admitted in a guilty plea proceeding ™

Fines imposed on individuals may not be paid by their

employer or principal ¥

U.5. Sentencing Guidelines

When calculating penalties for violations of the FCPA,
DOJ focuses its analysis on the 1S, Sentencing Guidelines
(Guidelines)™ in all of ies resolutions, including guiley pleas,
DPAs, and NPAs. The Guidelines provide a very detailed and
predicrable structure for caleulating penalties for all federal
erimes, including violations of the FCPA. To determine the
appropriate penaley, the "offense level” is first caleulated by
examining both the severity of the crime and facts specific to
the crime, with appropriate reductions for cooperation and
acceptance of responsibility, and, for business entities, addi-
tional factors such as voluntary disclosure, cooperation, pre-
existing compliance programs, and remediation.

The Guidelines provide for different penalties for the
different provisions of the FCPA. The initial offense level
for violations of the anti-bribery provisions is determined
under § 2C1.1, while violations of the accounting provi-
sions are assessed under § 2B1.1. For individuals, the initial
offense level is modified by factors set forth in Chapeers 3,
4, and 5 of the Guidelines™* to identify a final offense level.

This final offense level, combined with other factors, is used
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to determine whether the Guidelines would recommend
that incarceration is appropriate, the length of any term of
incarceration, and the appropriate amount of any fine. For
corporations, the offense level is modified by factors par-
ticular to organizations as deseribed in Chapter 8 vo deter-
mine the applicable organizational penaley.

For example, violations of the anti-bribery provi-
sions are caleulated pursuant to § 2C11. The offense level
is determined by first identifving the base offense level;™
adding additional levels based on specific offense charac-
teristics, including whether the offense involved more than
one bribe, the value of the bribe or the benefit that was con-
ferred, and the level of the public official;™" adjusting the
offense level based on the defendant’s role in the offense;™!
and using the total offense level as well as the defendant’s
criminal history category to determine the advisory guide-
line range.™ For violations of the accounting provisions
assessed under § 2BL1, the procedure is generally the
same, except that the specific offense characteristics differ.
For instance, for vielations of the FCPAY accounting pro-
visions, the offense level may be increased if a substantial
part of the scheme oceurred outside the United Seates or if
the defendant was an officer or director of a publicly traded
company at the time of the offense. ™

For companies, the offense level is caleulated pur-
suant to §§ 2C1L1 or 2BL1 in the same way as for an
individual —by starting with the base offense level and
increasing it as warranted by any applicable specific
offense characteristics. The organizational guidelines
found in Chapter 8, however, provide the structure for
determining the final advisory guideline fine range for
organizations. The base fine consists of the greater of the
amount corresponding to the total offense level, calen-
lated pursuant to the Guidelines, or the pecuniary gain or
loss from the offense ™ This base fine is then multiplied
by a culpability score that can either reduce the fine to as
little as five percent of the base fine or increase the recom-
mended fine to up to four times the amount of the base
fine.”™ As described in § 8CL5, this culpability score is
caleulated by taking into account numerous factors such

as the size of the organization committing the criminal

acts; the involvement in or tolerance of eriminal activ-
ity by high-level personnel within the organization; and
prior misconduct or obstructive behavior. The culpability
score is reduced if the organization had an effective pre-
existing compliance program to prevent violations and if
the organization voluntarily disclosed the offense, cooper-
ated in the investigation, and accepted responsibility for

the criminal conduce

Civil Penalties

Although only DOJ has the authority to pursue erim-
inal actions, both DOJ and SEC have civil enforcement
authority under the FCPA. DOJ may pursue civil actions
for anti-bribery violations by domestic concerns (and their
officers, directors, employees, agents, or stockholders) and
foreign nationals and companies for violations while in the
United Staes, while SEC may pursue civil actions against
issuers and their officers, directors, employees, agenes, or
stockholders for violations of the anti-bribery and the
accounting provisions.

For violations of the anti-bribery provisions, cor-
porations and other business entities are subject to a civil
penalty of up to $16,000 per violation™ Individuals,
including officers, directors, stockholders, and agenes of
companies, are similarly subject to a civil penalty of up to
16,000 per violation,”™ which may not be paid by their
employer or principal *

For violations of the accounting provisions, SEC may
obtain a civil penaley not to exceed the greater of (a) the
gross amount of the pecuniary gain to the defendant as a
result of the vialations or (b) a specified dollar limitation.
The specified dollar limitations are based on the egregious-
ness of the violation, ranging from $7,500 to $150,000 for
an individual and $75,000 to $725,000 for a company.™
SEC may obeain civil penalties both in actions filed in fed-

eral court and in administrative proceedings. ™

Collateral Consequences
In addition to the eriminal and civil penalties described
above, individuals and companies who violate the FCPA may

face significant collateral consequences, including suspension



or debarment from contracting with the federal government,
cross-debarment by multilateral development banks, and the

SUSPENSIOn OF revocation of certain export privileg;e&

Debarmeant

Under federal guidelines governing procurement,
an individual or company that violates the FCPA or other
criminal statutes may be barred from doing business with the
federal government. The Federal Acquisition Regulations
(FAR) provide for the potential suspension or debarment
of companies that contract with the government upon
conviction of or civil judgment for bribery, falsification or
destruction of records, the making of false statements, or
“[e]ommission of any other offense indicating a lack of busi-
ness integrity or business honesty that seriously and directly
affects the present responsibility of a Government contrac-
tor or subcontractor™ These measures are not intended
to be punitive and may be imposed only if "in the publics

interest for the Government’s protection.”™

Under the FAR, a decision to debar or suspend is dis-
cretionary. The decision is not made by DOYJ prosecutors or
SEC staff, but instead by independent debarment authorities
within each ageney, such as the Department of Defense or
the General Services Administration, which analyze a num-
ber of factors to determine whether a company should be sus-
pended, debarred, or otherwise determined to be ineligible
for government contracting. Such factors include whether
the contractor has effective internal control systems in place,
self-reported the misconduct in a timely manner, and has
taken remedial measures. ™ If a cause for debarment exists,
the contractor has the burden of demonstrating to the satis-
faction of the debarring official that it is presently responsible
and that debarment is not necessary.™ Each federal depart-
ment and agency determines the eligibility of contractors
with whom it deals. However, if one department or agency
debars or suspends a contractor, the debarment or suspension
applies to the entire executive branch of the federal govern-
ment, unless a department or agency shows compelling rea-
sons not to debar or suspend the contractor.™

Although guilty pleas, DPAs, and NPAs do not result

in automatic debarment from US. government contracting,

FCPA Penalties,
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committing a federal erime and the factual admissions
underlying a resolution are factors that the independent
debarment authorities may consider. Moreover, indictment
alone can lead to suspension of the right to do business
with the governmene™™ The US. Artorney’s Manual also
provides that when a company engages in fraud against the
LOVErnment, a prosecutor may not negotiate away an agen-
ey’s right o debar or delist the company as part of the plea
bargaining process.™ In making debarment determina-
tions, contracting agencies, including at the state and local
level, may consule with DOJ in advance of awarding a con-
tract. Depending on the circumstances, DOJ may provide
information to contracting authorities in the context of
the corporate settlement about the facts and circumseanees
underlying the criminal conduct and remediation measures
undertaken by the company, if any. This information shar-
ing is not advocacy, and the ultimate debarment decisions
are squarely within the purview of the independent debar-
ment authorities. In some situations, the CONLracting agency
may impose its own oversight requirements in order for a
company that has admiteed to violations of federal law to be
awarded federal contracts, such as the Corporate Integrivy
Agreements often required by the Department of Health

and Human Services.

Cross-Debarment by Multilateral Development
Banks

Multilateral Development Banks (MDBs), like the
World Bank, also have the ability to debar companies and
individuals for corrupt practices.”™ Each MDB has its own
process for evaluating alleged corruption in connection
with MDB-funded projects. When appropriate, DOJ and
SEC work with MDBs to share evidence and refer cases.
On April 9, 2010, the African Development Bank Group,
the Asian Development Bank, the European Bank for
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Reconstruction and Development, the Inter-American
Development Bank Group, and the World Bank Group
entered into an agreement under which entities debarred
by one MDB will be sanctioned for the same misconduce
by other signatory MDBs.*"! This cross-debarment agree-
ment means that if a company is debarred by one MDB, it

is debarred by all™™

Lass of Export Privileges

Companies and individuals who violate the FCPA
may face consequences under other regulatory regimes,
such as the Arms Export Control Act (AECA), 22 US.C.
§ 2751, et seq., and its implementing regulations, the
International Traffic in Arms Regulations (ITAR), 22
C.ER. § 120, er seq. AECA and ITAR rogether provide
for the suspension, revocation, amendment, or denial of an
arms export license if an applicant has been indicted or con-
victed for violating the FCPA™ They also set forth certain
factors for the Department of State’s Directorate of Defense
Trade Controls (DDTC)™ to consider when determining
whether to grant, deny, or return without action license
applications for certain types of defense materials. One of
those factors is whether there is reasonable cause to believe
that an applicant for a license has violated (or conspired
to violate) the FCPA; if so, the Department of State "may
disapprove the application.”™ In addition, it is the policy
of the Department of State not to consider applications for
licenses invalving any persons who have been convicted of
violating the AECA or convicted of conspiracy to violate
the AECA.™* In an action related to the criminal resolu-
tion of a UK. military products manufacrurer, the DDTC
imposed a “policy of denial” for export licenses an three of
the company’s subsidiaries that were involved in violations
of AECA and ITARY

When Is a Compliance Monitor or
Independent Consultant Appropriate?
One of the primary goals of both criminal prosecu-
tions and civil enforcement actions against companies that
violate the FCPA is ensuring that such conduct does not

oecur again. As a consequence, enhanced compliance and

reporting requirements may be part of criminal and civil
resolutions of FCPA marters. The amount of enhanced
compliance and kind of reporting required varies according
to the facrs and circumstances of individual cases,

In criminal cases, a company’s sentence, or a DPA or
MNPA with a company, may require the appointment of an
independent corporate monitor. Whether 2 monitor is
appropriate depends on the specific facts and dreumstances
of the case. In 2008, DOJ issued internal guidance regard-
ing the selection and use of corporate monitors in DPAs
and NPA« with companies. Additional guidance has sinee
been issued.™ A monitor is an independent third party who
assesses and monitors a company’s adherence to the com-
pliance requirements of an agreement that was designed o
reduce the risk of recurrence of the company’s misconduct.
Appointment of a monitor is not appropriate in all circum-
stances, but it may be appropriate, for example, where a com-
pany does not already have an effective internal compliance
program or needs to establish necessary internal controls. In
addition, companies are sometimes allowed to engage in self-
monitoring, typically in cases when the company has made
a voluntary disclosure, has been fully cooperative, and has

demonstrated a genuine commitment to reform.

Factors DOJ and SEC Consider
When Determining Whether a Compliance
Meonitor |s Appropriate Include:

=  Sericusness of the offense
=  [Duration of the misconduct

* Pervasiveness of the misconduct, including
whether the conduct cuts across geographic and/
or product lines

= Mature and size of the company

»  Quality of the company's compliance program at
the time of the misconduct

*  Subseguent remediation efforts




In civil cases, a company may similarly be required
to retain an independent compliance consultant or moni-
tor to provide an independent, third-party review of the
company’s internal controls. The consultant recommends
improvements, to the extent necessary, which the company
must adopt. When both DO]J and SEC require a com-
pany to retain a monitor, the two agencies have been able
to coordinate their requitements so that the company can
retain one monitor to fulfill both sets of requirements.

The most successful monitoring relationships are
those in which the company embraces the monitor or con-
sultant. If the company takes the recommendations and
suggestions seriously and uses the monitoring period as a
time to find and fix any outstanding compliance issues, the
company can emerge from the monitorship with a stronger,

long-lasting compliance program.

FCPA Penalties,
Sanctions, and
Remedies
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RESOLUTIONS

What Are the Different Types of
Resolutions with DOJ?

Criminal Cemplaints, Informations, and Indictments

Charges against individuals and companies are
broughe in three different ways under the Federal Rules of
Criminal Procedure: criminal complaints, criminal infor-
mations, and indictments,

DO] may agree to resolve eriminal FCPA mat-
ters against companies either through a declination or, in
appropriate cases, a negotiated resolution resulting in a plea
agreement, deferred prosecution agreement, or non-prose-
cution agreement. For individuals, a negotiated resolution
will generally take the form of a plea agreement, which may
include language regarding cooperation, or a non-prosecu-
tion conperation agreement. When negm:iated resolutions
cannot be reached with companies or individuals, the mat-

ter may proceed to trial.

Plea Agreements

Plea agreements—whether with companies or
individuals—are governed by Rule 11 of the Federal
Rules of Criminal Procedure. The defendant gener-
ally admits to the facts supporting the charges, admits
guile, and is convicted of the charged crimes when the

plea agreement is presented to and aceepted by a court.

Resclutions

The plea agreement may jointly recommend a sentence
or fine, jointly recommend an analysis under the US.
Sentencing Guidelines, or leave such items open for

argument at the time ufsentencing_

Deferred Prosecution Agreements

Under a deferred prosecution agreement, or a DPA
as it is commonly known, DOJ files a charging document
with the court.”™ but it simultaneously requests that the
prosecution be deferred, that is, postponed for the pur-
pose of allowing the company to demonstrate its good
conduct. DPAs generally require a defendant to agree to
pay a monetary penalty, waive the statute of limitations,
cooperate with the government, admit the relevant facts,
and enter into certain compliance and remediation com-
mitments, potentially including a corporate compliance
monitor. DPAs describe the company’s conduct, coopera-
tion, and remediation, if any, and provide a caleulation of
the penalty pursuant to the US. Sentencing Guidelines.
In addition to being publicly filed, DO] places all of its
DPAs on its website. If the company suecesstully com-
pletes the term of the agreement (typically two or three
years), DOJ will then move to dismiss the filed charges. A
company’s successful completion of a DPA is not wreated

as a criminal conviction.
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MNen-Prosecution Agreemeants

Under a non-prosecution agreement, or an NPA as
it is commonly known, DOJ maintains the right to file
charges but refrains from doing so to allow the company
to demonstrate its good conduct during the term of the
NPA. Unlike a DPA, an NPA is not filed with a court bu is
instead maintained by the parties. In circumstances where
an NPA is with a company for FCPA-related offenses, it is
made available to the public through DOJ’s website. The
requirements of an NPA are similar to those of a DPA,
and generally require a waiver of the statute of limitations,
angoing cooperation, admission of the material facts, and
compliance and remediation commitments, in addition to
payment of a monetary penalty. If the company complies
with the agreement throughout its term, DOJ does not file
eriminal charges. If an individual complies with the terms
of his or her NPA, namely, truthful and complete coopera-
tion and continued law-abiding conduet, DOJ will not pur-

sue criminal charges.

Declinations
Asdiscussed above, DOT's decision to bring or decline
to bring an enforcement action under the FCPA is made
pursuant to the Principles of Federal Prosecution, in the case
of individuals, and the Principles of Federal Prosecution
of Business Organizations, in the case of companies. As
deseribed, in the case of individuals, the Principles of Federal
Prosecution advise prosecutors to weigh all relevant consid-
erations, including:
s federal law enforcement priorities;
o the narure and seriousness of the offense;
»  the deterrent effect of prosecution;
+ the person’s culpability in connection with the
offense;
»  the person’s history of criminal activiey;
» the person’s willingness to cooperate in the investi-
gation or prosecution of others; and
» the probable sentence or other consequences if the

person is convicted ™

The Principles of Federal Prosecution provide addi-
tional commentary about each of these factors. For
instance, they explain that prosecutors should take into
account federal law enforcement priorities because federal
law enforcement and judicial resources are not sufficient
to permit prosecution of every alleged offense over which
federal jurisdiction exists. The deterrent effect of prosecu-
tion should also be kept in mind because some offenses,
“although seemingly not of great importance by themselves,
if commonly committed would have a substantial cumula-
tive impact on the community™"

As discussed above, the Principles of Federal
Prosecustion of Business Organizations require prosecutors to
cansider nine factors when determining whether o prose-
cute a corporate entity for an FCPA violation, including the
nature and seriousness of the offense; the pervasiveness of
wrongdoing within the company; the company’s history of
similar conduct; the existence and effectiveness of the com-
pany’s pre-existing compliance program; and the adequacy
of remedies, such as eivil or regulatory enforcement actions.

Pursuant to these guidelines, DOJ has declined to
prosecute both individuals and corporate entities in numer-
ous cases based on the particular faces and circumstances
presented in those matters, taking into account the avail-
able evidence™ To protect the privacy rights and other
interests of the uncharged and other poteneially interested
parties, DOJ has a long-standing policy not to provide,
without the party’s consent, non-public information on
matters it has declined to prosecute. To put DOJ's declina-
tions in context, however, in the past two years alone, DO
has declined several dozen cases against companies where
potential FCPA violations were alleged.

As mentioned above, there are rare occasions in
which, in conjunction with the public filing of charges
against an individual, it is appropriate to disclose that a
company is not also being prosecuted. That was done in a
recent case where a former employee was charged but the

former corporate employer was not. ™



What Are the Different Types of
Resolutions with SEC?

Civil Injunctive Actions and Remedies

In a civil injunctive action, SEC seeks a court order
compelling the defendant to obey the law in the future,
Violating such an order can result in civil or eriminal con-
tempt proceedings. Civil contempt sanctions, brought by
SEC, are remedial rather than punitive in nature and serve
one of two purposes: to compensate the party injured as a
result of the violation of the injunction or force compliance
with the terms of the injunction.

Where a defendant has profited from a violation of
law, SEC can obtain the equitable relief of disgorgement
of ill-gotten gains and pre-judgment interest and can also
obtain civil money penalties pursuant to Sections 21(d)(3)
and 32(¢) of the Exchange Act. SEC may also seek ancillary
relief (such as an accounting from a defendant). Pursuant
to Section 21(d)(5), SEC also may seek, and any federal
court may grant, any other equitable relief that may be
appropriate or necessary for the benefit of investors, such
as enhanced remedial measures or the rerention of an inde-

pendent compliance consultant or monitor.

Civil Administrative Actions and Remedies

SEC has the ability to institute various types of admin-
istrative proceedings against a person or an entity thae it
believes has violated the Law. This type of enforcement action
is brought by SEC’s Enforcement Division and is litigated
before an SEC administrative law judge (ALJ). The ALJs
decision is subject to appeal directly to the Securities and
Exchange Commission itself, and the Commission’s decision
is in turn subject to review by a US. Court of Appeals.

Administrative proceedings provide for a variery of
relief. For regulated persons and entities, such as broker-
dealers and investment advisers and persons associated with
them, sanctions include censure, limitation on activieies,
suspension of up to twelve months, and bar from associa-
tion or revocation of registration. For professionals such as

attorneys and accountants, SEC can order in Rule 102(¢)

Resclutions

proceedings that the professional be censured, suspended,
ot barred from practicing before SEC* SEC staff can seek
an order from an administrative law judge requiring the
respondent to cease and desist from any current or future
violations of the securities laws, In addition, SEC can obrain
disgorgement, pre-judgment interest, and civil money pen-
alties in administrative proceedings under Section 21B
of the Exchange Act, and also can obtain other equitable
relief, such as enhanced remedial measures or the retention

of an independent compliance consultant or monitor.

Deferred Prosecution Agreements

A deferred prosecution agreement is a written agree-
ment between SEC and a potential cooperating individual
or company in which SEC agrees to forego an enforcement
action against the individual or company if the individual
or company agrees to, among other things: (1) cooper-
ate truthfully and fully in SEC's investigation and related
enforcement actions; (2) enter into a long-term tolling
agreement; (3) comply with express prohibitions and/
or undertakings during a period of deferred prosecution;
and (4) under certain circumstances, agree either to admit
ot not to contest underlying facts that SEC could assert
to establish a violation of the federal securides laws, If che
agreement is violated during the period of deferred prosecu-
tion, SEC staff may recommend an enforcement action to
the Commission against the individual or company for the
original misconduet as well as any additional misconduce.
Furthermore, if the Commission authorizes the enforce-
ment action, SEC staff may use any facrual admissions
made by the cooperating individual or company in support
of a motion for summary judgment, while maintaining the
ability to bring an enforcement action for any additional

misconduce at a larer dace.
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In May of 2011, SEC entered into its first deferred
prosecution agregment against a company for vi:}luing the
FCPA In that case, a global manufacturer of steel pipe
products violated the FCPA by bribing Usbekistan govern-
ment officials during a bidding process to supply pipelines
for transporting oil and natural gas. The company made
almost $5 million in profits when it was subsequently
awarded several contracts by the Uzbekistan government.
The company discovered the misconduct during a world-
wide review of its operations and brought it to the govern-
ment’s attention. In addition to self“reporting, the company
conducted a thorough internal investigation; provided
complete, real-time cooperation with SEC and DOJ seaff;
and undereaok extensive remediation, including enhanced
anti-corruption procedures and training. Under the terms
of the DPA, the company paid $5.4 million in disgorge-
ment and prejudgment interest. The company also paid a
$3.5 million monetary penalty to resolve a eriminal investi-
gation by DOJ through an NPA

For further information about deferred prosecution

agreements, see SECS Enforcement Manual ™

MNen-Prosecution Agresments

A non-prosecution agreement is a written agreement
between SEC and a potential cooperating individual or com-
pany, entered into in limited and appropriste circumstances,
that provides that SEC will not pursue an enforcement
action against the individual or company if the individual or
company agrees to, among other things: (1) cooperate truth-
fully and fully in SECY investigation and related enforce-
ment actions; and (2} comply, under certain circumstances,
with express undereakings. If the agreement is violated, SEC
staff retains its ability to recommend an enforcement action
to the Commission against the individual or company.

For further information about non-prosecution

agreements, see SECS Enforcement Marnal ™

Termination Letters and Declinations
As discussed above, SEC's decision to bring or
decline to bring an enforcement action under the FCPA is

made pursuant to the guiding principles set foreh in SEC's

Enforcement Manual. The same factors that apply to SEC
seaft s determination of whether to recommend an enforee-
ment action against an individual or entity apply to the
decision to close an investigation without recommending
enforcement action ™

Generally, SEC staff considers, among other things:

s the seriousness of the conduct and potential viola-
LioS:

s the resources available to SEC staff ro pursue the
investigation;

o the sufficiency and strength of the evidence;

s the extent of potential investor harm if an action is
not commenced; and

s the age of the conduct underlying the potential
violations.

SEC has declined to take enforcement action against
both individuals and companies based on the faces and cir-
cumstances present in those matters, where, for example,
the conduct was not egregious, the company fully coop-
erated, and the company identified and remediated the
misconduct quickly. SEC Enforcement Division policy is
to notify individuals and entities at the earliest opportu-
nity when the staff has determined not to recommend an
enforcement action against them to the Commission. This
notification takes the form of 1 termination letrer.

In order to protect the privacy rights and other inter-
ests of the uncharged and other potentially interested par-
ties, SEC does not provide non-public information on mat-

ters it has declined to prosecute.

What Are Some Examples of Past
Declinations by DOJ and SEC?

Meither DOJ nor SEC typically publicizes declina-
tions but, to provide some insight into the process, the fol-
lowing are recent, anonymized examples of matters DOJ

and SEC have declined to pursue:

Example 1: Public Cempany Declination
DO] and SEC declined to take enforcement action

against apul:rlic ULS. company, Factors taken into consider-

ation included:



s The company discovered that its employees had
received competitor bid information from a third
party with connections to the foreign government.

s The company began an internal investigation,
withdrew its contract bid, terminated the employees
involved, severed ties to the third-party agent, and
voluntarily disclosed the conduct to DOJs Antitrust
Diivision, which also declined prosecution.

¢ During the internal investigation, the company
uncovered various FCPA red flags. including prior
concerns about the third-party agent, all of which
the company voluntarily disclosed to DOJ and SEC.

s The company immediately took substantial steps ro

impmwz its mmpliance program.

Example 2: Public Company Declination

O] and SEC declined to take enforcement aceion
against a public ULS. company. Factors taken into consider-
ation included:

s With knowledge of employees of the company’s
subsidiary, a retained construction company
paid relatively small bribes, which were wrongly
approved by the company’s local law firm, to for-
eign building code inspectors.

s When the company’s compliance department
learned of the bribes, it immediately ended the
conduct, terminated its relationship with the con-
struction company and law firm, and terminated or
disciplined the employees involved.

s The company completed a thorough internal inves-
tigation and voluntarily disclosed to DOJ and SEC.

s The company reorganized its compliance depare-
ment, appointed a new compliance officer dedi-
cated to anti-corruption, improved the training
and compliance program, and undertook a
review of all of the company’s international third-

party relationships.

Example 3: Public Company Declination
O] and SEC declined to take enforcement action

against a US. publicly held industrial services company for

Reseclutions

bribes paid by a small foreign subsidiary. Factors taken into

consideration included:

The company self-reported the conduct to DOYJ
and SEC.

The total amoune of the improper paymenes was
relatively small, and the activity appeared to be

an isolated incident by a single employee at the
subsidiary.

The profits potentially obtained from the improper
payments were very small.

The payments were detected by the company’s
existing internal controls. The company’s audit
committee conducted a thorough independent
internal investigation. The results of the investiga-
tion were provided to the government.

The company cooperated fully with investigations
by DOJ and SEC.

The company implemented significant remedial

actions and enhanced ies internal control seructure.

Example 4: Public Company Declination

D] and SEC declined to take enforcement action

against a US. publicly held oil-and-gas services company

tor small bribes paid by a foreign subsidiary’s customs agene.

Factors taken into consideration included:

The company’s internal controls timely detected a
potential bribe before a payment was made.

When company management learned of the
potential bribe, management immediately reported
the issue to the company’s General Counsel and
Audit Committee and prevented the payment from
oeourring.

Within weeks of learning of the attempted bribe,
the company provided in-person FCPA training

to employees of the subsidiary and undertook
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an extensive internal investigation o determine
whether any of the company’s subsidiaries in the
same region had engaged in misconduct.

s The company self-reported the misconduct and the
results of its internal investigation to DOJ and SEC.

s The company cooperated fully with investigations
by DOJ and SEC.

s Inaddition to the immediate training at the relevant
subsidiary, the company provided comprehensive
FCPA training to all of its employees and conducted
an extensive review of its anti-corruption compliance
program.

s  The company enhanced its internal controls and
record-keeping policies and procedures, includ-
ing requiring periodic internal audits of customs
payments.

& Aspart of its remediation, the company directed thae
local lawyers rather than customs agents be used to
handle its permits, with instructions that "no matter
what, we dan't pay bribes™ —a policy that resulted in
a longer and costlier permit procedure.

Example 5: Public Company Declination

DOJ and SEC declined to take enforcement action
against a US. publicly held consumer products company
in connection with ite acquisition of a foreign company.
Factors taken into consideration included:

s The company identified the potential improper
payments to local government officials as pare of its
pre-acquisition due diligence.

s The company promptly developed a comprehen-
sive plan to investigate, correct, and remediate any
FCPA issues after acquisition.

s The company promptly self-reported the issues prior
to acquisition and provided the results of its investi-
gation to the government on a real-time basis.

s The acquiring company’s existing internal controls
and compliance program were robust.

s After the acquisition closed, the company imple-
mented a comprehensive remedial plan, ensured

that all improper payments stopped, provided
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extensive FCPA training to employees of the new
subsidiary, and promptly incorporated the new
subsidiary into the company’s existing internal

controls and compliance environment.

Example &: Private Company Declination

In 2011, DOJ declined eo take prosecutorial action

against a privately held US. company and its foreign subsid-

iary. Factors taken into consideration included:

The company voluntarily disclosed bribes paid to
social seeurity officials in a foreign country.

The total amount of the bribes was small,

When discovered, the corrupt practices were imme-
diately terminated.

The conduct was thoroughly investigated, and the
results of the investigation were promptly provided
to O]

All individuals involved were either terminated

or disciplined. The company also terminated ies
relationship with its foreign law firm.

The company instituted improved training and
compliance programs commensurate with its size

and risk exposure.
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Whistleblower
Provisions and
Protections

WHISTLEBLOWER PROVISIONS
AND PROTECTIONS

Assistance and information from a whistleblower who knows of possible secu-
rities law violations can be among the most powerful weapons in the law en-
forcement arsenal. Through their knowledge of the circumstances and individu-
als involved, whistleblowers can help SEC and DOJ identify potential violations
much earlier than might otherwise have been possible, thus allowing SEC and
DOJ to minimize the harm to investors, better preserve the integrity of the

U.S. capital markets, and more swiftly hold accountable those responsible for

unlawful conduct.

The Sarbanes-Oxley Act of 2002 and the Dodd-Frank
Act of 2010 both contain provisions affecting whistleblow-
ers who report FCPA violations. Sarbanes-Oxley prohibis
issuers from retaliating against whistleblowers and provides
that employees who are retaliated against for reporting pos-
sible securities law violations may file a complaint with the
Diepartment of Labor, for which they would be eligible to
receive reinstatement, back pay, and other compensation™
Sarbanes-Oxley also prohibits retaliation against employee
whistleblowers under the obstruction of justice statute.™!

In 2010, the Dadd-Frank Act added Section 21F o
the Exchange Act, addressing whistleblower incentives and

protections. Section 21F authorizes SEC to provide mon-
etary awards to eligible individuals who volunearily come
torward with high quality, original information that leads
taran SEC enforcement action in which over 1,000,000 in
sanctions is ordered. ™ The awards range is berween 10%
and 30% of the monetary sanctions recovered by the gov-
ernment. The Dodd-Frank Act also prohibits employers
from retaliating against whistleblowers and creates a private
right of action for employees who are reraliated againse ™
Furthermore, businesses should be aware that retali-
ation against a whistleblower may also violate state, local,

and foreign laws that provide protection of whistleblowers.
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On August 12, 2011, the final rules for SEC%
Whistleblower Program became effective. These rules ser
forth the requirements for whistleblowers to be eligible for
awards consideration, the factors that SEC will use ro deter-
mine the amount of the award, the categories of individuals
who are excluded from award consideration, and che cate-
gories of individuals who are subject to limitations in award
considerations. ™ The final rules strengthen incentives for
employees to report the suspected violations internally
through internal compliance programs when appropriate,
although it does not require an employee to do so in order
to qualify for an award. ™

Individuals with information about a possible viola-
tion of the federal securities laws, including FCPA viola-
tions, should submit that information to SEC eicher online
through SEC’s Tips, Complaints, and Referrals (TCR)
Intake and Resolution System (available at heeps://dene-
bleo.sec.gov/ TCRExternal/disclaimer.xheml) or by mail-
ing or faxing a completed Form TCR to the Commission’s
Office of the Whistleblower.

Whistleblowers can submit information  anony-
mously. To be considered under SEC’s whistleblower pro-
gram as eligible for a reward, however, the information
must be submitted on an anonymous whistleblower’s behalf
by an ateorney.™ Whether or not a whistleblower repores
anonymously, SEC is committed to protecting the identiey
of a whistleblower to the fullest extent possible under the
starure,™ SECs Office of the Whisdleblower administers
SEC% Whistleblower Program and answers questions from
the public regarding the program. Additional informa-
tion regarding SECs Whistleblower Program, including
answers to frequently asked questions, is available enline at

heep:/ fwwwsee gov/whistleblower.

100 F Street NE, Mail Stop 5971
Washington, DC 20549

Facsimile: (703) 813-9322

Online Report Form: http://www.sec.gov/

whistleblower
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DOJ Opinion
Procedure

DOJ OPINION PROCEDURE

DOJ's opinion procedure is a valuable mechanism for companies and individu-

als to determine whether proposed conduct would be prosecuted by DOJ

under the FCPA.» Generally speaking, under the opinion procedure process,

parties submit information to DOJ, after which DOJ issues an opinion about

whether the proposed conduct falls within its enforcement policy. All of DOJ’s

prior opinions are available online.” Parties interested in obtaining such an

opinion should follow these steps:

First, those seeking an opinion should evaluare whether
their question relates to actual, prospective conduct.™ The
opinion procedure cannot be used to obtain opinions on
purely historical conduct ar on hypothetical questions. DOJ
will not consider a request unless that portion of the transac-
tion for which an opinion is soughe involves only prospective
conduet, although the eransaction as a whole may have com-
ponents that already have occurred. An executed contract
is not a prerequisite and, in most—if not all —instances, an
opinion request should be made before the requestor com-
mits to proceed with a transaction. " Those seeking requests
should be aware that FCPA opinions relate only to the
FCPA) anti-bribery provisions ™

Second, before making the request, the company or
individual should check thar they are either an issuer or a

domestic concern, as only those categories of parties can

receive an opinion. ™ If the transaction involves more than
one issuer or domestic concern, consider making a request
for an opinion jointly, as opinions only apply to the parties
that request them ™

Third, those seeking an opinion must put their request
in writing. The request muse be specific and accompanied
by all relevant and material information bearing on the con-
duet and circumstances for which an opinion is requested.
Material information includes background information,
complete copies of all operative documents, and detailed
statements of all collateral or oral understandings, if any.
Those seeking opinions are under an affirmative obligation
to make full and erue disclosures ™ Marerials disclosed o
DOJ will not be made public without the consent of the
party submitting them."”
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Fouerth, the request must be signed. For corporate
tequestors, the signatory should be an appropriate senior
officer with operational responsibility for the conduct that is
the subject of the requese and who has been designated by the
corpotation’s chief executive officer. In appropriate cases, DOJ
also may require the chief executive officer to sign the request.
Those signing the request must certify that it contains a true,
correct, and complete disclosure with respect to the proposed
conduce and the circumstances of the conduct,

Fifth, an original and five copies of the request should
be addressed to the Assistant Attorney General in charge of
the Criminal Division. Attention: FCPA Opinion Group.“®
The mailing address is .. Box 28188 Central Station,
Washington, . 20038, DOJ also asks chat you send an
electronic courtesy copy to FCPA Fraud@usdoj.gov.

DOJ will evaluate the request for an FCPA opinion.™”
A party may withdraw a request for an opinion at any time
prior to the release of an opinion.*! If the request is complete
and all the relevant information has been submiteed, DO will
tespond to the request by issuing an opinion within 30 days 1"
If the request is incomplete, DOJ will identify for the requestor
what additional information or documents are required for
DOJ to review the request. Such information must be pro-
vided to DOJ promptly. Onee the additional information has
been received, DOJ will issue an opinion within 30 days of
receipt of that additional information. " DOJs FCPA opin-
ions state whether, for purposes of DOJ's present enforcement
policy, the prospective conduce would violate either the issuer
ot domestic concern anti-bribery provisions of the FCPA ™
DOJ also may take other positions in the opinion as it con-
siders appropriate.”” To the extent that the opinion concludes
that the proposed conduct would not vielate the FCPA, a
tebuttable presumption is created that the requestor’s con-
duet that was the basis of the opinion is in compliance with
the FCPA ¥ In order to provide non-binding guidance to the
business community, DO] makes versions of its opinions pub-
licly available on its website 7

If, after receiving an opinion, a party is concerned aboue
prospective conduct that is beyond the scope of conduct speci-
fied in a previous request, the party may submit an additional
tequest for an opinion using the procedures outlined above ¥

a7
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Conclusion

CONCLUSION

The FCPA was designed to prevent corrupt practices, protect investors,
and provide a fair playing field for those honest companies trying to win busi-
ness based on quality and price rather than bribes. Following Congress’ leader-
ship in enacting the FCPA 35 years ago, and through determined international
diplomatic and law enforcement efforts in the time since, laws like the FCPA
prohibiting foreign bribery have been enacted by most of the United States’
major trading partners.

This guide is designed to provide practical advice about, and useful in-
sights into, our enforcement considerations. For businesses desiring to com-
pete fairly in foreign markets, it is our goal to maximize those businesses’ ability
to comply with the FCPA in the most effective and efficient way suitable to their
business and the markets in which they operate. Through our ongoing efforts
with the U.S. and international business and legal communities and non-
governmental organizations, DOJ and SEC can continue effectively to protect

the integrity of our markets and reduce corruption around the world.
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THE FOREIGN CORRUPT

PRACTICES ACT:

15 U.5.C. §§ 78dd-1, 78dd-2, 78dd-3, 78m, 78ff

15 US.C. § 78dd-1 [Section 304 of the Securitics Exchange Actof
1934] Prohibited forcign rrade practices by issuers

{a) Prohibiticn

Ir shall be unlawful for any issuer which has a class of securities regis-
vered pursuane to section 78] of this dre or which is required o file
repores under secrion 78o{d) of this tite, or for any officer, dirccror,
employee, or agent of such issuer or any stockholder thereol acting
om behalf of such issuer, o make vse of the mails or any means or
inscrumentalicy of interstare commerce corrupdly in furtherance of an
offer, payment, promise to pay, or authorization of the payment of any
maoney, or offer, gift, promise to give, or authorization of the giving of
anyrhing of value ro—

[ 1} any foreign official for purposes of —

(A (i) influencing any ace or decision of such foreign official in his
official capaciry, (i) inducing such forcign official o do or omir o do
any ace in violation of the lswful dury of such official, or (iii} sccuring
any improper advantage; or

[B) inducing such foreign official to use his influence with a foreign
government ot inserumentality thereof o affect or influence any ace
or decision of such government or insrumenralicy, in order ro assise
such issuer in obtaining or reraining business for or with, or directing

business o, any person;

(2} any foreign polivical parey or official chereod or any candidare for
forcign political office for purposes of —

[A) (i) influencing any acr or decision of such parry, official, or candi-
dare in irs or his official capacity, (i) inducing such parry, official, or
candidate vo do or omir to do an acr in vielaton of the lawful dury of
such parry, official, or candidare, or (iii) securing any improper advan-

rage; or

[B) inducing such parey, official, or candidare 1w use its or his influ-
ence with a foreign government or inserementalivy chereof vo affecr or
influence any ace or decision of such government or instrumenraliry,
in order to assist such issuer in obraining or reraining business for or

with, or direcring business w, any person; or

[3) any person, while knowing thar all or a portion of such money or
thing of value will be offered, given, or promised, directly or indirectly,
to any foreign official, to any forcign polirical party or official thereof,
or wo any candidate for foreign polirical office, for purposes af—

(A} (i) influencing any acr or decision of such foreign official, polici-
cal parry, parry official, or candidare in his or ivs official capacicy, (i)
inducing such forcign official, political parry, parry official, or candi-
dare o do or omic te do any acr in violadon of the lowful dury of
such foreign official, political parry, parey afficial, or candidare, or (iii)
seCuring any improper ad\r:nmgc;or

[B) inducing such foreign official, political parcy, parry official, or
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candidare 1o use his or it influence with a forcign government or
instrumenealicy thereof w affect or influence any acr or decision of
such government or inscrumenrality, in order ro assise such issuer in
abraining or reraining business for or with, or divecting business ro,

ANy person.
{b} Exceprion for rourine governmental action

Subsections (a) and (g} of this section shall nor apply e any Facilivar-
ing or expediting payment to a foreign official, polivical parey, or parry
afficial the purpose of which is o expedite or w secure the perfor-
mance of a routine governmeneal action by a foreign official, polirical

party, or party afficial.
() Atffirmarive defenses

It shall be an affiemarive defense o actions under subseerion (a) or {g)

of this secrion thar—

(1) the payment, gift, offer, or promise of anvehing of value thar was
made, was lawful under the wrirten Lows and regularions of the foreign
afficial’s, political parey's, pary official’s, or candidare’s counery; or

{2) the payment, gift, offer, or promise of anvehing of value thar was
made, was a reasonable and bona fide expenditure, such as cravel and
lodging expenses, incurred by or on behalf of a foreign official, parey,

party official, or candidare and was directly relared ro—

{A) the promotion, demonstraion, or explanation of produces or ser-

VICCE; OF

{B) the execurion or performance of a contract with a foreign govern-

ment or agency thereof.

{d} Guidelines by Arrorney General

Mo later than one year after Auguse 23, 1988, the Amorney General,
after consulrarion with the Commission, the Secrerary of Commeree,
the Unired Srares Trade Representarive, the Secretary of Stare, and the
Secretary of the Teeasury, and after obrining the views of all inresested
persons through public notice and comment procedures, shall derer-
mine o what extent compliance with this section would be enhanced
and the business communiry would be assisted by furcher clarificarion of
the preceding provisions of this secrion and may, based on such devermi-

marion and wo the exrent necessary and appropriare, issue—

(1) guidelines describing specific twpes of conducr, associared with
common rypes of export sales arrangements and business conrraces,
which for purposes of the Department of Justices present enforce-
mene policy, the Arrorney General derermines would be in eonfor-

mance with the preceding provisions of this section; and

12} general precantionary procedures which issners may use on a vol-
untary basis o conform their conducr w the Deparmment of Justice’s

present enforcement policy regarding che preceding provisions of chis
section. The Arromey General shall issue the guidelines and procedures
referred to in the preceding sentence in accordance with the provisions
of subchaprer [L of chaprer 5 of Title 5 and dhose guidelines and proce-
dures shall be subject ro the provisions of chaprer 7 of thar rile.

(] Orpinions of Aworney General

(1) The Amorney General, after consultarion wich appropriare deparc-
ments and agencies of the Unired Srares and after obraining the views
of all interesred persons through public notice and comment pro-
cedures, shall establish a procedure o provide responses o specific
inquiries by issuers concerning conformance of their conducr with the
Deparment of Justice'’s present enforcement policy regarding the pre-
ceding provisions of this secrion. The Aworney General shall, within
30 days after receiving such a request, issue an opinion in response
o thar requese. The opinion shall stare whether or nor cerain speci-
fied prospecrive conduct would, for purposes of the Department of
Justice’s present enforcement policy, violare the preceding provisions
of this section. Addirional requests for opinions may be filed with che
Artorney General regarding other specified prospecrive condoer thar
is beyond the scope of conducr specified in previous requests. In any
action broughr under the applicable provisions of this secrion, there
shall be a seburrable presumprion thar conduct, which is specified in a
request by an issuer and for which the Arrorney General has issued an
opinion thar such conducr is in conformity with the Deparment of
Justice’s present enforcement policy, is in compliance with the preced-
ing provisions of this seerion. Such a presumprion may be reburred by
a preponderance of the evidence. In considering the presumprion for
purpaoses of this parageaph, a courr shall weighe all relevane facrors,
including bur not limired 1o whether the information submireed
the Arorney General was accurare and complere and whether i was
within the scope of the conduct specified in any request received by
the Artomey General. The Arcorney General shall establish the pro-
cedure required by this paragraph in accordance with the provisions
of subchaprer 11 of chaprer 5 of Title 5 and thar procedure shall be
subject vo the provisions of chaprer 7 of thar ritde.

(2] Any document or other marerial which is provided vo, received by,
or prepared in the Depariment of Justice or any other deparement or
agency of the Unired States in connection with a requese by an issuer
under the procedure established under paragraph (1), shall be exempr
from disclosure under section 352 of Tide 5 and shall not, excepr
with the consent of the issuer, be made publicly available, regardless of
whether the Arrorney General responds ro such a request or the ssuer

withdraws such request before receiving a response.

3] Any issuer who has made a request o the Armorney General
under paragraph (1) may withdraw such request prior to the time che
Artorney General issues an opinion in response w such requese. Any

request so withd rown shall have no force or effecr.

(4] The Arcorney General shall, vo the maximum extene pracricable,
provide dmely guidance concerning the Department of Jusrice’s



present enforcement policy with respecr to the preceding provi-
sions of this section to porenrial exporrers and small businesses thar
are wnable o obrain specialized counsel on issues pernining o such
provisions. Such guidance shall be limited ro responses o requests
under paragraph (1) concerning conformiry of specified prospecrive
conducr with the Deparoment of Justice’s present enforcement policy
regarding the preceding provisions of this seetion and general explana-
tions of eompliance responsibilicies and of potencial liabilivies under

the preceding provisions of this secrtion.
[f) Definitions
For purposes of this secrion:

[1J{A) The rerm “foreign official” means any officer or emploves of
a fareign government or any deparrment, agency, or instrumenealicy
thereof, or of a public internarional organizarion, or any person act-
ing in an official capacicy for or on behalf of any such government or
department, ageney, or inscrumentalivy, or for or on behalf of any such

public internarional ceganizarion.

[B) For purposes of subparagraph (A), the rerm “public internarional
organization’ means—

[i) an organizarion thar is designared by Executive Order pursuanc
o section 1 of the Inrernarional Organizarions Immuniries Acr (22
LIS § 288): or

[ii) any other inrernarional organization thar is designared by che
President by Execurive order for the purposes of this secrion, effecrive
as of the dare of publication of such order in the Federal Register.

(2] (A) A person’s stare of mind is "knowing” with respect ro conducr,
a cirenmstance, or a resulr if—

[i) such person s aware thar such person is engaging in such conducr,
thar such circumstance exises, or char such resule is substantially cer-
Lain T ceCour; or

[ii) such persan has a firm belief char such circumsrance exises or thar

such resulris substanrially cerrain to occur.

[B) When knowledge of the existence of a parricular circumsrance is
required for an offense, such knowledge &5 csmablished if a person is
aware of a high probabilivy of the existence of such circumsrance, unless

the person acrually believes char such ciscumstance does nor exisc.

[3)(A) The reem “routine governmeneal action” means only an acrion
which is ordinarily and commonly performed by a foreign official in—
[i) obraining permirs, licenses, or other official documents ro qualifya
person o do business ina foreign country;

[ii) processing governmeneal papers, such as visas and work orders;
[iii) providing police protecrion, mail pick-up and delivery, or sched-
uling inspections associared with conerace performance or inspections
relared o rransiv of goods across countey;

[iv) providing phone service, power and warer supply, loading and
unloading cargo, or protecring perishable produces or commodiries

from dereriorarion; or
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(%) actions of a similar nature.

[B) The rerm “rourine govermmental action” does not include any
decision by a forcign official whether, or on whar reems, w award
new business to or w continue business with a parricular parry, or
any action taken by a foreign official invelved in the decision-making
process o encourage a decision ro award new business to or continne

business with a particular parey.
(@) Alrernarive Jurisdicrion

(1) I shall alsa be unlawful for any issuer organized under the lows of
the United Seares, or a Stare, territory, possession, or commonwealth
of the Unired Stares or a polirical subdivision thereof and which has
a class of securities registered pursuant ro secrion 78/ of this ride or
which is required to file repores under section 78o{d)) of this ritle, or
for any Unired Srares person char is an officer, director, employee, or
agent of such issuer or a srockholder thereof acting on behalf of such
issner, o corruptly do any act ourside the Unired Srares in furtherance
of an offes, pavment, promise to pay, or authorization of the payment
of any money, or offer, gift, promise o give, or authorization of the
giving of anything of value o any of the persons or entities ser forth
in paragraphs (1), (2], and (3] of this subsecrion {a) of chis secrion
for the purposes set forth therein, irrespective of whether such fssuer
ar such officer, divector, emploves, agent, or stockholder makes use
of the mails or any means or instrumenalicy of interstare commerce

in furtherance of such offer, gift, payment, promise, or authorizarion.

(2} Asused in chis subseerion, the term “Unired Stares person” means
a national of che United Stares (a5 defined in section 101 of the
Immigration and Marionalicy Ace (8 US.C. § 1101)) or any corpo-
rarion, parrnership, associarion, joine-stock company, business wruse,
unincorporared organization, or sole propricrorship organized under
the laws of the Unired Stares or any Stare, weeritory, possession, or com-

monwealth of the United Stares, or any political subdivision thereof.

15 UL5.C. § 78dd-2 Prohibited forcign rrade practices by domestic

CONCErns
{a) Prohibivion

It shall be wnlawtiul for any domestic concern, other than an ssuer
which is subject ro secrion 7Hdd-1 of this ritle, or for any officer, direc-
tor, employee, or agent of such domestic concern or any stockholder
thereof acting on behalf of such domesric concern, to make nse of

the mails or any means or insromencalicy of interstare commerce
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corrupaly in furtherance of an offes, payment, promise o pay, or
authorizarion of the payment of any money, or offer, gift, promise 1o

give, or authorization of the giving of anvehing of value v—
[ 1} any farcign official for purposes of—

[A) (i} influencing any act or decision of such foreign official in his
official capaciy, (i} inducing such foreign official ro do or emit o do
amy act in violarion of the lawful dury of such official, or (i) scouring

any improper advanrage; or

[B) inducing such foreign official wo wse his influznce with a foreign
government or instrumentalicy thereof o affece or influence any ace
or decision of such government or instrumentalicy, in order ro assise
such domestic concern in obraining or retaining business for or wich,

or directing business ro, any person; or

(2} any foreign political parry or official chereof or any candidare for
foreign political office for purposes of—

[4) (1) influencing any act or decision of such parry, official, or candi-
dare in irs or his official capacicy, (i) inducing such parry, official, or can-
didare vo do or omir to do an act in violation of the braful dury of such
party, official, or candidare, or {iii) securing any improper advantage; or

[B) inducing such parry, official, or candidare vo wse its or his influ-
ence with a foreign government or inscrumentalivy thereof o affeer or
influence any act or decision of such government or inscrumenralicy,
in order ro assist such domestic concern in obraining or reraining busi-

ness for or wich, or disecring business wo, any person;

[3) any person, while knowing thar all or a porrien of such money or
thing af value will be affered, given, or promised, direcely or indirecely,
to any foreign official, ro any foreign political parey or official thereof,
or o any candidare for foreign political office, for purposes of —

[A) (i) influencing any act or decision of such foreign official, polic-
cal party, parry official, or candidare in his or its official capacicy, (ii)
inducing such foreign official, political parry, parcy official, or candi-
dare o do or omir to do any act in violation of the lawful dury of
such fareign official, political parvy, parry official, or candidare, or (iii]

SeCuring any improper :dwnl::l.gc; or

[B) inducing such foreign official, political parcy, parry official, or
candidare to use his or irs influence with a forcign government or
inscrumentality thereof o affecr or influence any ace or decision of
such government or instrumentalicy, in order to assist such domesric
concern in obraining or reraining business for or with, or direcring

business to, any person.
(b} Exceprion for reutine governmental acrion

Subsecrions (a) and (i) of this secrion shall not apply ro any facilica-
ing or expediting payment to a foreign official, poliical parry, or parey

official the purpose of which is o expedite or to secure the perfor-
manece of a rourine governmental action by a foreign official, political

party, or parry official.
(] Affirmative defenses

It shall be an affiemative defense o acrions ender subsection (1) or (i)

of this section thar—

(1] the payment, gift, offer, or promise of anything of value thar was
made, was lawful under the written laws and regulations of the foreign

official’s, polirical party's, parry official’s, or candidare’s counry; or

(2] the payment, gift, offer, or promise of anything of value thar was
made, was a reasonable and bona hde expendirure, such as reavel and
lodging expenses, incurred by or on behalf of a foreign official, parry,
party official, or candidare and was divectly related o —

[4) the promotion, demonstration, or explanation of products or ser-

vices; of

[B) the execurion or performance of a contract with a foreign govern-

ment or agency thereof,
(d] Injuncrive relief

(1] When ir appears to the Arromey General thar any domesric con-
cern to which this section applics, or officer, divecror, employee, agenr,
or stockholder theseof] is engaged. or abour o engage, in any act or
pracrice constiruing a violation of subsection (a) or (i) of this sec-
tion, the Arrorney General may, in his disceerion, bring a civil acrion
in an appropriate discrice court of the Unived Seaves vo enjoin such ace
of pracrice, and UpGn 4 proper shmwing., @ Permanent injuncrion or a

temporary resteaining order shall be granved withour bond.

(2] For the purpose of any civil investigation which, in the opinion of
the Arrorney General, is necessary and proper to enforce this section,
the Arrorney General or his designee are empowered ro administer
oaths and affirmarions, subpoena witnesses, rake evidence, and require
the producrion of any books, papers, or ather documenes which the
Artorney General deems velevant or marerial 1w such investigarion.
The artendance of witnesses and the producrion of documenrary evi-
dence may be required from any place in the Unired Stares, or any
territory, possession, o commonwealth of the United Stares, ar any

designared place of hearing.

(3] In case of conrumacy by, or refusal o obey a subpoena issued w,
any person, the Arrorney General may invoke the aid of any court of
the Unived Stares within the jurisdiction of which such investigarion
or procecding is carried on, or where such pesson resides or carries
on business, in requiring the arrendance and restimony of witnesses
and the producrion of books, papers, or other documents. Any such
court may issuee an order requiring such person to appear before the

Artorney General or his designee, there o produce records, if so



ordered, or to give restimony rouching the marrer under investigarion.
Amy failure o obey such order of the courr may be punished by such
court asa contempt thereol, All process in any such case may be served
in the judicial diserict in which such person sesides or may be found.
The Aromey General may make such rules relaring vo civil investiga-
tions as may be necessary or appropriate to implement the provisions

of this subsecrion.

[e] Guidelines by Arrorney General

Mot later than 6 monchs after Angust 23, 1988, the Arcorney General,
after consultation wich the Securities and Exchange Commission, che
Seeretary of Commerce, the United Stares Trade Represenrarive, che
Seeretary of Srare, and che Secretary of the Treasury, and after abrain-
ing the views of all interested persons through public notice and com-
ment procedures, shall determine to whar exvent compliance with
this section would be enhanced and the business communicy would
b assisted by furcher clarificarion of the preceding provisions of this
section and may, based on such dererminarion and o the exrent neces-

sary and appropriare, Ssue—

(1) guidelines describing specific rypes of conducr, associared with
commaon types of export sales arrangements and business conrraces,
which for purposes of the Deparment of Justices present enforce-
ment policy, the Arrorney General derermines would be in confor-

manece with the preceding provisions of this section; and

(2] general precautionary procedures which domestic concerns may
use on a volunrary basis o conform cheir conducr ro the Deparement
of Justice’s present enforcement policy regarding the preceding provi-
sions of this secrion.

The Aromey General shall issue the guidelines and procedures
referred 1o in the preceding sentence in aceordance with the provi-
sions of subchaprer [ of chaprer 5 of Tide 5 and those guidelines and
procedures shall be subject o the provisions of chaprer 7 of thar ride.

[f) Opinions of Arrorney General

(1] The Armorney General, after consultarion with appropriare deparr-
menes and agencies of the United Stares and after obraining the views of
all inreresred persons chrough public notice and comment procedures,
shall esrablish a procedure 1o provide responses 1o specific inguiries by
domestic concerns concerning conformance of their conducr wich che
Deparement of Justice's present enforcement policy regarding the pre-
ceding provisions of this secrion. The Aromey General shall, within
30 days after receiving such a requese, ssue an opinion in response
thar request. The opinion shall stare whether or nor cerain specified
prospecrive conduce would, for purposes of the Depariment of ustce’s
present enforcement policy, violare the preceding provisions of this sec-
tion. Additional requests for opinions may be filed wich the Amomey
General regarding other specified prospective conducr thar is bevond
the scope of conduce specified in previous requeses. In any acrion
broughe under the applicable provisions of this section, there shall be
a rebureable presumprion thar conducr, which is specified in a request
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b a domestic concern and for which the Arroeney General has issued
an opinion thar such conducr is in conformity with the Depariment of
Justice's present enforcement policy, is in compliance with the preced-
ing provisions of this seerion. Such a presumprion may be reburred by
preponderance of the evidence. In considering the presumprion for pur-
proses of this paragraph, a courr shall weigh all relevane facrors, including
bur noc limited 1w wheeher the informarion submirred to the Aromey
General was accueare and complere and whether it was within the
scope of the conduer specified in any request received by the Arrorney
General. The Arrorney General shall establish the procedure required
b chis paragraph in accordance with the provisions of subchaprer [T of
chaper 5 of Tide 5 and thar proceduse shall be subject to the provisions
of chaprer 7 of thar ride.

(2} Any document or other marerial which is provided o, received by,
ar prepared in the Deparoment of Justice or any ather department or
agency of the Unired Stares in connection with a request by a domes-
tic concern under the procedure established under paragraph (1) shall
be exempr from disclosure under section 552 of Tide 5 and shall nor,
except with the consent of the domesric concern, by made publicly
available, regardless of whether the Aworney General response o
such a request or the domestic concern withdraws such requese before

receiving a sesponse.

[3) Any domestic concern who has made a request o the Arorney
General under paragraph (1) may wichdraw such request prior o
the time the Aroemey General issues an opinion in response 1w such

request. Any request so withdeawn shall have no force or effect.

[4) The Arrorney General shall, vo the maximum exrent pracricable,
provide timely guidance concerning the Deparmment of Justice’s pres-
ent enforcement policy with respect o the preceding provisions of
this section o porential exporrers and small businesses thar are unable
to obrain specialized counsel on issues perraining ro such provisions.
Such guidance shall be limired ro responses o requeses under para-
graph (1} concerning conformity of specified prospecrive conduct
with the Department of Justice’s present enforcement policy regard-
ing the preceding provisions af this section and general explanations
of compliance responsibilities and of porenrial liabilides under che

preceding provisions of this secrion.
(@) Penalries
(1A} Any domestic concern thar is not a narral person and char

violares subsection [2) or (i) of this section shall be fined not more
than $2,0400,000.

96

EFTA01080393



97

EFTA01080394

[B) Any domestic concern thar is nor a narural person and thar vio-
lares subsecrion (a) or (i) of this secrion shall be subject wo a civil pen-
aley of nor more than 310,000 imposed in an action broughe by che
Arrorney General.

[23(A) Any narural person char is an officer, director, employee, or
agent of a domestic concern, or stockholder acting on behalf of such
domestic concern, who willfully violares subsection (a) or (i) of this
section shall be fined nor more than $100,000 or imprisoned nor
maore than 3 years, or borh.

[B) Amy naroral person thar is an officer, dirccror, employee, or agene
of a domestic concern, or stockholder acting on behalfof such domes-
tic conceen, who violates subsection (a) or () of this section shall be
subjece to a civil penaley of nor more than $10000 imposed in an
action brought by the Arrorney General,

[3) Whenever a fine is imposed under paragraph {2} upon any officer,
direcror, employee, agene, or stockholder of a domestic concern, such

fine may not be paid, directly or indirecely, by such domestic concern.
[h) Definitions

For purposes of this secrion:

[ 1} The teem “domestic concern” means—

[A) any individual whao is a civizen, narional, or resident of the Unived

Srares; and

[B) any corporation, parmership, association, joint-stock company,
business crust, unincorporared organization, or sole propricrorship
which has irs principal place of business in the Unived Srares, or which
is organized under the lows of a Srare of the Unived Srares or a verri-

tory, possession, or commonwealth of the Unired Srares.

[2)(A) The rerm “foreign official” means any officer or employee of
a foreign govemment or any deparcment, agency, or instrumentalicy
thereof, or of a public internarional organization, or any person act-
ing in an official capacicy for or on behalf of any such government or
deparcment, agency, or instrumentalicy, or for or on behalf of any such

public internarional organizarion.

[B) For purposes of subparagraph (A), the rerm “public internarional

arganization” means—

[i) an organization char has been designated by Execurive order pursu-
ant ro Section 1 of the Intemartional Organizations Immunities Ace

(22 US.C. § 288); or

[ii} any other internarional organization thar is designared by the
President by Execurive order for the purposes of this secrion, effecrive
as of the date of publication of such arder in the Federal Register.

[3)(A]) A person’s stare of mind is “knowing™ with respect to conducr,
a cireumstance, or a resulr if—

(i} such person is aware thar such person is engaging in such conducr,
thar such circumstance exises, or char such resule is substantially cer-
[iin 1o oocur; or

(i) such person has a firm belief thar such circumsrance exises or thar

such resulris substantially cerrain o secur.

[B) When knowledge of the exisrence of a particular circumsrance
is required for an offense, such knowledge is esrablished if 2 person
is aware of a high probability of the exisrence of such circumstance,
unless the person acoually believes char such circumsrance does not

exist.

[4](A]) The reem "routine governmental action” means only an acrion
which is ordinarily and commonly performed by a foreign official in—
(i} obraining permirs, licenses, or other official documents ro qualify a
person to do business ina foreign country;

(i) processing governmeneal papers, such as visas and work orders;
(iii) providing police protecrion, mail pick-up and delivery, or sched-
uling inspections associared with conerace performance or inspections
relared o rransit of goods across couneey;

[iv) providing phone service, power and warer supply, loading and
unloading cargo, or protecring perishable produces or commodiries
from dererioration; or

[v]) actions of a similar narre.

(B} The reem “routine governmental action” does nor include any
decision by a foreign official whether, or on whar terms, ro award
new business o or ro continue business with a pardcular parry, or
any action taken by a forcign official involved in the decision-making
process to encourage a decision to award new business w or continue

business wich a particular parry.

(5] The reem “inrersrare commerce” means rade, commerce, transpor-
arion, or eommunication among the several States, or berween any
foreign country and any Stare or bevween any Srare and any place or

ship ourside thereof, and such term includes the incrastare se of —
[4) a relephone or other intersrare means of communication, or
(B any orher interstare inscromentalicy,

(i} Aleernarive Jurisdicrion

(1] Ir shall also be unlawful for any Unired Seares person o corrupely
do any acr ourside the United Stares in furtherance of an offer, pay-
ment, promise to pay, o authorization of the pavment of any money,
or offer, gift, promise to give, or authorization of the giving of any-
thing of value vo any of the persons or enrities ser forch in paragraphs
(1], (2). and {3) of subsection (a], for the purposes ser forth therein,
irrespective of whether such Unired Stares person makes use of the
mails or any means or instrumentality of interste commerce in fur-

therance of such offer, gift, payment, promise, or authorizarion.



(2] As vsed in rhis subsection, a "United Stares person” means
a national of the United Seares {as defined in section 101 of the
Immigrarion and Marionality Ace (8 ULS.C. ¢ 1101)) or any corpo-
rarion, parnership, associaion, joineseock company, business rrusr,
unincorporated organization, or sole proprictorship organized under
the laws of the Unired States or any Stare, terrivory, possession, or com-

monwealth of the Unived Srares, or any polirical subdivision thereof.

15 ULS.C. § 78dd-3 Prohibived foreign wrade pracrices by persons

other than issuers or domestic concerns
[a) Prohibition

Ir shall be unlawful for any persan other than an issuer thar is subjece
to section THdd-1 [Secrion 30A of the Exchange Act] of this ritde or
a domestic concemn, or for any officer, director, emplovee, or agenr of
such person or any stockholder thereof acting on behalf of such per-
son, while in the rerritory of the United Stares, corruprly to make wse
af the mails or any means or instrumenalivy of interstare commerce or
to do any acher ace in furtherance of an offer, payment, promise o pay,
or authorization of the pavment of any money, or offer, gift, promise

to give, or autharization of the giving of anything of value ro—
(1] any farcign official for purposes of—

[A) (i) influencing any act or decision of such foreign official in his
official capaciry, (i) inducing such foreign official ro do or omir o do
any act in violarion of the lawful dury of such official, or (iii) sccuring

any improper advantage; or

[B) inducing such foreign official to wse his influence with a foreign
government or instrumentalicy thereof w affect or influence any ace
or decision of such government or instrumentalivy, in order ro assise
such person in abraining or setaining business for or with, or direcring

business vo, any person;

(2] any foreign political parey or official thereof or any candidare for
foreign political office for purposes of—

[A) (8} influencing any act or decision of such party, official, or candi-
dare in irs or his official capacicy, (i) inducing such parey, official, or can-
didare vo do or omir to doan act in vielaton of the lowful dury of such
parry, official, or candidare, or (5] securing any improper advancage; or

[B) inducing such parry, official. or candidare ro use its or his influ-
ence with a foreign government or insrrumentalivy thereof to affec or
influence any act or decision of such government or inscrumenralicy,
in order o assise such person in obraining or retaining business for or

with, or directing business ro, any person; or

[3]) any person, while knowing thar all or a perrion of such money or
thing of value will be offered, given, or promised. direedy or indiseerly,
to any foreign official, to any foreign political parey or official thereaf,
or o any candidace for foreign political office, for purposes of —

The Foreign
Corrupt
Practices Act

[A) (i) influencing any acr or decision of such foreign official, polici-
cal parry, parry official, or candidare in his or ivs official capacicy, (i)
inducing such forcign official, political parry, parry official, or candi-
dare o do or omic te do any acr in violadon of the lowful dury of
such foreign official, political parry, parey afficial, or candidare, or (iii)
SeCUring any improper nd\r:m:ngc; of

[B) inducing such forcign official, political parey, parcy official, or can-
didare ro use his or its influence wich a foreign government or inscru-
mentaliry thereof 1o affect or influence any acr or decision of such gov-
ernment or instrumentalicy, in order to assist such person inobraining

or retaining business for or with, or direering business wo, any person.
(b} Exceprion for routine governmenral acrion

Subseerion (a) of this secrion shall not apply o any facilitaring or
cxpediting payment to a foreign official, political parry, or parry offi-
cial the purpose of which is w expedite or to secure the performance
of a rourtine governmental action by a foreign official, political parry,

or parry official.
(] Affirmarive defenses

It shall be an affiemarive defense o actions under subsecrion (a) of chis

section thar—

(1} the paymen, gift, offer, or promise of anyrhing of value thar was
made, was lawful under the wrirren laws and regulations of the foreign
official’s, political parcy’s, parey official's, or candidare’s councry; or

(2} the paymenn, gift, offer, or promise of anyching of value char was
made, was a reasonable and bona fide expendirure, such as rravel and
lodging expenses, incurred by or on behalfof a forcign official, parry,
parry official, or candidare and was direerly relared ro—

[A) the promotion, demonseration, or explanarion of produces or ser-

viges; or

[B) the execution or performance of a concrace with a foreign govern-

ment or agency thereof.
(d) Injuncrive relict
[ 1) When ivappears o the Aworney General char any person o which

this secrion applics, or officer, direcror, employee, agent, or swock-
holder chereof, is engaged. or abour o engage, in any act or pracrice
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constituring a violarion of subsection (a) of this section, the Amworney
General may, in his discretion, bring a civil acrion in an appropri-
are district court of the Unired Srares w enjoin such ace or practice,
and UpGn 3 proper shvang, 1 permancnt injuncion of a emporary

restraining order shall be granted withour bond.

(2} For the purpose of any civil investigation which, in the opinion of
the Arcorney General, is necessary and proper o enforce this secrion,
the Armomey General or his designee are empowered o administer
oarhs and affirmarions, subpoena wirnesses, take evidence, and require
the production of any books, papers, or other documents which the
Arcorney General deems relevane or marerial ro such investigarion.
The arrendance of witnesses and the production of documeneary evi-
dence may be required from any place in the Unired Stares, or any
rerritory, possession, or commonwealth of the Unired Stares, ar any

designared place of hearing.

(3] In case of contemacy by, or refusal to obey a subpoena sued o,
any person, the Atorney General may invoke the aid of any courr of
the United Seares within the jurisdiction of which such investigation
or procecding is carried on, or where such person resides or carries
on business, in requiring the amendance and cestimony of witnesses
and the production of baoks, papers, or other documenes. Any such
court may issue an order requiring such person o appear before the
Arcorney General or his designee, there ro produce records, if so
ordered, or to give testimony touching the marer under invesrigarion.,
Any failure o obey such order of the court may be punished by such

court as a contempt thereof,

(4) All process in any such case may be served in the judicial discrice
in which such person resides or may be found. The Aromey General
muay make such rules relaring ro civil investigarions as may be necessary

or appropriace to implement the provisions of this subsecrion.
(e) Penalties

(1M A) Any juridical pesson thar violares subsecrion (a) of this section
shall be fined not more chan 2,000,000,

(B) Any juridical person char violares subsection (a) of this section
shall be subjecr to a civil penalry of not more than $10,000 imposed in
an action broughr by the Arrorney General,

(2MA) Any narural person who willfully vielares subsecrion (a) of
this seerion shall be fined nor more than $100,000 or imprisoned not
maore than 3 years, or both.

(B) Any narural person who vielares subsection (a) of this secrion shall
b subject 1o a civil penalry of nor more than $10,000 imposed in an
acrion brought by the Arcosney General.

(3] Whenever a fine is imposed under paragraph (2) upon any officer,
director, employee, agenr, or stockholder of a person, such fine may
not be paid, directly or indirectly, by such person.

[f) Definitions
For purpases of this secrion:

(1] The rerm “person,” when referring ro an offender, means any narn-
ral person other than a narional of the Unired Stares (as defined in
B LUS.CL 8 1101) or any corporation, parmership, association, joint-
stock company, business ruse, unincorporared organizarion, or sole
propricrorship organized under the law of a forcign narion or a polir-
cal subdivision thereaf

[2)(A]) The rerm “foreign official” means any officer or employes of
a foreign government or any deparrment, agency, or insrumenealicy
thereof, or of a public internarional organization, or any person act-
ing in an official capaciry for or on behalf of any such government ar
deparrment, ageney, or inscrumentalicy, or for or on behalf of any such

public internarional ceganizarion.

For purposes of subparagraph (A), the reem “public internarional
organization” means—

(i} an organizarion that has been designared by Executive Order pur-
suant o Section 1 of the Intemartional Organizations Immunities Ace
[22 US.C.§ 288); or

(i) any other inrernarional organization thar is designared by che
President by Execurive order for the purpases of this seerion, effecrive
as of the dare of publication of such arder in the Federal Begister.

[3)(A]) A person’s stare of mind is “knowing™ with respect to conducr,
a cireumstance, or a resulr if—

(i} such person is aware thar such person is engaging in such conducr,
thar such circumstance exises, or char such resule is substantially cer-
[iin 1o oocur; or

(i) such person has a firm belief thar such circumsrance exises or thar

such resulris substantially cerrain o secur.

[B) When knowledge of the exisrence of a particular circumstance
is required for an offense, such knowledge is esrablished if 2 person
is aware of a high probability of the exisrence of such circumstance,
unless the person acoually believes thar such circumsrance does not

exis.

[4](A]) The reem "routine governmental action” means only an acrion
which is ordinarily and commonly performed by a foreign official in—
(i} obraining permirs, licenses, or other official documents ro qualify a
person to do business ina foreign country;

(i) processing governmeneal papers, such as visas and work orders;
(iii) providing police protecrion, mail pick-up and delivery, or sched-
uling inspections associared with conerace performance or inspections
relared vo transic of goods across couneey;

[iv) providing phone service, power and warer supply, loading and
unloading cargo, or protecring perishable produces or commodiries
from dereriorarion; or

[v] actions of a similar narre.



[B) The teem “routine governmental action” does nor include amy
decision by a foreign official whether, or on whar rerms, vo award
new business to or to continue business with a particular parey, or
any action taken by a forcign official involved in the decision-making
process to encourage a decision to award new business w or continue

business with a particular parey.

(5] The eeem “intersrare commerce” means rrade, commerce, transpor-
ration, or eommunication among the several Stares, or berween any
foreign country and any State or berween any Srare and any place or

ship ourside thereof, and such rerm includes the incrastare use of —
[4]) a relephone or other interstare means of communication, or

[B) any other interstare inscromentalivy,

15 LLS.C. § 78m [Sccrion 13 of the Sccurivies Exchange Act of
1934]

Periadical and other reports
[a) Reparrs by issuer of security; contenes

Every issuer of a securiry registered pursnant ro seerion 781 of this ide
shall file with the Commission, inaccordance with such rules and reg-
ulations as the Commission may prescribe as necessary or appropriame
for the proper protecrion of investors and to insure fair dealing in che

security—

(1] such informarion and decuments {and such copies thereof ) as the
Commission shall require to keep reasonably correne che informarion
and documents required w be included in or filed with an applica-
tion or registration starement filed pursuant o secrion 78 of this ride,
excepr that the Commission may not require the fling of any marerial
contract whally execured before July 1, 1962,

(2] such annual reports {and such copies thereol), certified if required
by the rules and regularions of the Commission by independent pub-
lic accountanes, and such quarterly repores (and such copies thereof’),

as the Commission may prescribe.

Every issuer of a securiry regisrered on a narional securities exchange
shall also file a duplicare original of such informarion, docomenes,
and repores with the exchange. In any registration starement, periodic
report, or other reports o be filed with the Commission, an emerging
groweh company need nor present selecred financial dara in aceor-
dance with secrion 229,301 of e 17, Code of Federal Regularions,
for any period prior o the carliest andired period presented in con-
nection with irs first regiseration starement char became effecrive
under this chaprer or the Secoriies Acr of 1933 [15 US.C. 4§ 77a,
erseq.] and, wich respect o any such starement or repores, an emerg-

ing growrh company may not be required 1w comply with any new
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or revised financial accounting standard unil sech dare thar a com-
pany thar is nor an issuer [as defined under section 7201 of this rrle)
is required o comply with such new or revised accounting standard, it

such srandard applies to companies thar are not issuers.
(b} Form of repore; books, records, and internal accounring; direcrives

(1} The Commission may prescribe, in regand to repores made pursu-
ant to this chaprer, the form or forms in which the required informa-
rion shall be ser forth, the irems or derails to be shown in the balance
sheer and the carnings starement, and che methods ro be followed in
the preparation of reporrs, in the appraisal or valuation of assers and
liabilities, in the deresrmination of depreciation and depletion, in the
differentiarion of recurring and nonrecurring income, in the differen-
tiation of investment and operating income, and in the prepararion,
where the Commission deems ir necessary or desivable, of separare
and/or consolidared balance sheers or income accounts of any person
directly or indirecdy conerelling or contralled by the Bsuer, or any
person under direcr or indirect common contral with the issuer; bu
in the case of the reports of any person whose methods of accounring
are preseribed wnder the provisions of any ke of the Unired Srares,
ar any rule or regulation thereunder, the rules and regulations of the
Commission with respect to reporrs shall not be inconsistent with
the requirements imposed by such law or rule or regularion in respect
of the same subject marrer (excepr char such rules and regularions of
the Commission may be inconsistent with such requirements ro the
exrent thar the Commission derermines thar the public interest o the

protection of investors so requises).

[2) Every issuer which has a class of securivies registered pursuant ro
section T8 of this ritde and every isswer which is required to file repors
pursuane o secrion THo(d ) of this tide shall—

(A} make and keep books, records, and accounts, which, in reasonable
derail, accurarely and faiely reflect the ransactions and dispositions of

the assers of the issuer;

[B) devise and mainrain a system of internal accounting conrrals suf-

ficient ro provide reasonable assurances thar—

(1) rransacrions are execured in accordance with management’s general

ar specific anchorizarion;

[} eransacrions are recorded as necessary (1) to permit preparation of

financial starements in conformicy with generally accepred accounting
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principles or anv acher criveria applicable vo such srarements, and (11}

w maintain accountabilivy for assers;

{iil} access o assets is permited only in accordance with manage-

ment’s gencral or specific aurhorizarion; and

{iv) the recorded accountabilivy for assers is compared with the exist-
ing assers ar reasonable incervals and appropriae acrion is taken wich

respect to any differences; and

1) norwithstanding any other provision of law, pay the allocable
share of such issuer of a reasonable annual accounting support fee or

fees, derermined in accordance with secrion 7219 of this rite.

{31 [A) With respece ro marrers concerning the narional security of the
Unired Srares, no dury or liabilicy under paragraph (2] of this subsec-
tion shall be impased upon any person acring in cooperation witch the
head of any Federal deparoment or agency responsible for such marrers
if such act in cooperation with such head of a deparement or agency
was done upon the specific, wrirten direcrive of che head of such
department or agency pursuant ro Presidential auchority ro issue such
directives. Each directive issued under this paragraph shall ser forch
the specific facrs and circumsrances with respeer to which the provi-
sions of this paragraph are o be invoked. Each such directive shall,

unless renewed in writing, expire one year afver the dare of issuance,

{B) Each head of a Federal department or agency of the Unired Srares
who issnes such a direcrive pursuane o this paragraph shall main-
ain a complere file of all such direcrives and shall, on Ocrober 1 of
cach yeas, rransmir a summary of marress covered by such direerives
im Force ar any dme during the previons year to the Permanent Select
Commires on Intelligence of the House of Representarives and the

Selecr Commireee on Inrelligence of the Senare.

{4) Mo eriminal liabiliry shall be imposed for failing ro comply wich
the requirements of paragraph (2] of this subsecrion excepr as pro-
vided in paragraph (3] of this subsecrion.

13) Mo person shall knowingly circumvent or knowingly fail w imple-
ment a syscem of incernal accounting controls or knowingly falsify any

boaok, record, or account described in paragraph (2).

{6) Where an issuer which has a class of securities registered pursu-
ant to secrion 78 of this tide or an issuer which is required o file
reports pursuant to section THo(d) of this tide holds 50 per cenum
ar less of the voring power with respect 1o 2 domestic or foreign firm,
the provisions of paragraph (2] require only thar the issuer proceed
in good faith te nse its influence, o the exrent reasonable under the
issuer's circumstances, o cause such domestic or forcign firm o devise
and maineain a sysrem of internal accounting conerals consistent wich
paragraph (2], Such circomstances include the relarive degree of the
issuer’s ownership of the domestic or forcign frm and the laws and
practices governing the business operations of the country in which
such firm is locared. An issuer which demonsteares good faich effores

o use such influence shall be conclusively presumed o have complied

with the requirements of paragraph (2).

(7] For the purpose of paragraph (2) of this subsection, the rerms “rea-
sonable assurances” and “reasonable derail” mean such level of derail
and degree of assurance as would satisfy prudent officials in the con-

ducr of their own affairs.

15 LLS.C. § T8 Penalvics [Secrion 32 of the Securities Exchange
Actof 1934]

(2] Willful violarions; false and misleading starements

Any person who willfully vislares any provision of this chaprer (other
than section 73dd- 1 of this vide [Section 304 of the Exchange Acr|),
or any rule or regulation thereunder the violation of which is made
unlawful or the abservance of which is required under the terms of
this chaprer, or any person who willfully and knowingly makes, or
causes 1o be made, any starement in any application, report, or docu-
ment required o be fled under this chaprer or any rule or regularion
thereunder or any underraking conrained in a registrarion statement
as provided in subseerion (d) of section 780 of this tide, or by any
self-regularory organizarion in connection with an applicarion for
membership or participation therein or to become associared wich a
member thereof, which stacement was false or misleading wich respecr
o any marerial facr, shall upon conviction be fined not more than
53,000,000, or imprisoned not more than 20 years, or both, excepr
thar when such person is a person other than a naroral person, a fine
not exceeding $25,000,000 may be imposed; bur no person shall be
subjece to imprisonment under this section for the violation of any
rule or regularion if he proves thar he had no knowledge of such rule

or regularion.
(b} Failure to file informarion, decuments, ar repores

Any issuer which fails o file informarion, documents, or repores
required ro be filed under subsecrion [d]) of secrion 780 of this vitle or
any rule or regularion chereunder shall forfeir o the Unired Seares che
sum of $100 for cach and every day such failure wo file shall conrinue.
Such forfeicure, which shall be in lien of any criminal penaley for such
failure ro file which might be deemed ve arise under subseerion (a) of
this secrion, shall be payable into the Treasury of the United Srares
and shall be recoverable in a civil suir in the name of the United Stares.

(] Winlations by issuers, officers, direcrors, stockholders, employees,

or agents of isseers
[1)(A]) Any isswer thar violares subsecrion (a) or (g) of section 78dd-1
| Secrion 30A of the Exchange Act] of this tite shall be Aned nor more

than $2.000,00).

[B) Ay issuer thar violares subsecrion (a) or (g} of section 78dd-1



[Secrion 30A of the Exchange Act|of this ritle shall be subjecr o a
civil penalry of not more than 510,00 imposed in an action broughe

by the Commission.

[2)(A) Any officer, direcror, employee, or agent of an issuer, or srock-
halder acting on behalf of such issuer, who willfully vielares subsec-
tion (a) or (g) of secrion 78dd-1 [Section 30A of the Exchange Act|
of this ritle shall be fined nor more than $100,000, or imprisoned nor
maore than 3 years, or boch.

[B) Any officer, director, employee, or agent of an issuer, or stock-
halder acting on behalf of such issuer, who violares subsecrion (a) or
[g) of seerion T8dd-1 [Secrion 304 of the Exchange Act] of this ride
shall be subject vo a civil penaley of nor more than $10,000 imposed in
an acrion bronghe by the Commission.

[3) Whenever a fine is imposed under paragraph {2) upon any officer,
direcror, employee, agent, or sockholder of an issuer, such fine may
nat be paid, direcely or indivecly, by such issuer.
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and seourty of socictics, undermines dl:lﬂﬂ'l.'ﬁ.l.']f. and jl.'ﬂFil'di.‘ﬂl.‘S the
:m:i:J. _‘pul.i.ti.n:], :n.d O dL'r\clﬁmen.t nfa jnci:t]-'. sss [:n.d tl'nt]
[:]unupti.ﬁ.n facilicates eriminal activities, such as Moy Ja.l.u:dl:ring..
hinders ecanomic d.tvdﬂpm.unt. inflates the costs ﬁ}.dﬂcing l:m:i.nl.'xs. and
undermines the legitimacy of the government and public trust™).
A R f\-{:r:.lm: Tn:ml:!l:.}' & C:.mi”: K.:l:l:!:.'hsi.. Cnnw_lll&m am.d' Hiyewianr
4 [ Transpacency Ine'l, Wodkin 3 2001, availadie

ing, 28 _jun_2001; US Acency For INT'L DEev,
Forercy Amn 18 THE NaTioMAL INTEREST 40 {2002, avadlelie
heepe/Fpdfasaid gov/pdf dees/ PDABW 00 pdf (“Me problem does
e to alicnate citizens from their Pr_'letIL:.I leaders and I tRutions,
and to undermine pnli.ti.cal .ﬂ:||.1i]:il‘:‘|,I and economic dl:\'thPrnmt. than
endemic cnrru]:!tiun among the Fovernment, Pnli‘t'u.':l party lu:.d.u:ns.
jud.EB. and burcaucrats. The more endemic the COrTUPLRn 15, the more
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Statermnent on Kleptocracy, E Pus. Paregs 1504 (Auwg. 10, 2006],
amerlable at J'll:tp:”guﬁrgcwl:mh—whltchﬁujnardﬁvn.guv_u"nl:w's.l'
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strategy.padf
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Is Goon Business: THE BusiNess CASE AGAINST CORRUPTION
(2008}, avarlable ar |'|I‘:tj_:| :.l'fwww.un.glubd:&mpa:t.urg.l'dmﬁnm_
events/ 8.1 .":lu:n_l:q.lsi.nu:s_ii_gmj_lm.iim:iipdf; Waeld Healeh Org.,
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ZDGBj,amd.'.:Mnu ['l.ttp:J"."www.w['w.ht;rnudiamht.l'Butslﬂl.'cth"fﬂ-]-ﬂn.l'
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... [and] reduc|es] ceonomic growth .. 7); THE WorLn Bawe, THE
Dara REvoruToon: MEASURING GOVERNANCE AND CORRUPTION,
I:J’u.pr. S.. ZDI:I“:I. al:-'dr.lra&f:r ard |'|I‘:tj_:| :ffgmwmldl::nk.ﬂ-rgfﬂ?]”‘l’ﬂﬂjf—[ﬂ:

T Ser, eg The son Eraption, ECoNomisT (Apr, 29, 2010,
ameifalile a [“The hidden
costs of corruption are almost always much higher than companies

i.rrl.:giru.'. C.urruptiun im.'vihl:ll.}- l:ﬂ%l:l'.i CVET MOTE COrrupeion: beibe-takers
keep returning to the trough and bribe-givers open themselves up o
|.1|.1u.'l:|1'|:.i|.."]-; Daneel Kaufmann and Stu.ng-]in Woer, Daes “Ciraess Jil-ﬂnna_}-"
.'i'paﬂd' Lip e Hreeds n_l,ffmmarcrfz {Mat’] Burcau of Econ, Rescarch,
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Pa.pcr:."w?ﬂ'?}.pdfl:'Cnntﬁ.ry o the ‘efficient gn.'i.ﬂ."t['l.our:.l. we find
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that firms that pay maore bribes are =.|.ir_'|nJ:ilu.'|.}- [35] iFf_l'ld imore, ot |.-r_i:.
mAnagemEnt time with burcaucrats negotiating lI:EI.IIIti.ﬁI‘IS. and face
I\i.gi'u:r. st Juwur.. Cost ufnpit:.l.':l.

*For -Uia.rn]:!h:. i a number of recent enforcement actions, the same
nnp]ﬂt}tl:s whe were rii:n.'l:ting or mnh\u”:ing the beibe paviments were
alseo cn:i.ch:ing themiclves at the CRpEnsC of the com . Sz, e,
Complaing, SEC v. Peterson, No. 12-cv-2033 ﬁ 2012}, ECF
Mo L, aevseifalble ar htt'_p:.l'.-"\nnv.inc.guv.-"]:il:igathm"cnmp]a.inﬂﬂﬂ 12
nﬂm]:!-pfriﬂlz-?gil:' Criminal I.nl;:rm:th:rg United Seates v Peberson,

Mo 12-cr-224 2002}, ECF Mo 7 [hereinatter Unred Seeter v
Fz!mm],alwﬂul & il ttp:_u"."www.jui‘ti.dx.guvfcdmin:]fﬁmnj.l'ﬁ?:.l'uﬂ:.l'
pcl:ur.img.-"pl.'t:mung-infmmal‘.'inn.j_:df: Plea Agrecment, United States v
Seanley, Mo 08-c-597 Tex. 20087, ECF Mo, 9 [hereinafer Lisiread
Frates v .'ira'.!r.lra_'u].. avadlelie at ['Lttp:_u"."www.jui'ti.m.guv.-"cdrnina].-"ﬁm.l.d.l'
ﬁ:_p:fnjnfﬁ:dqﬂﬂ?-ﬂﬁ-ﬂﬂjhnlu}*—plD-WE; Pl.c: .ﬂ.gmcml.'nt.

Unived Seates v Sapsizian, Mo, 06-cr- 20797 Fla. 2007, ECF Mo, 42
[l'u:n:imfbcr L-ha!nf.?bu‘rr B S:_Parzaml. Al sl hﬁp:.-r_u"www.[u.itinc
guv'_u"q.'ri|1'|:i|1.a.|.-"Fﬁ.‘l.ld.l'ﬁ.‘pa.-"q.'a.ﬁ:.l'sapsizia.n:.-"ﬂﬁ-ﬂﬁ-ﬂ'?.iap.i'nian— ||:.pdf.

¥ e, £, Cumpl:int. SEC v Tyen Int'l Led., O6-cv-2942 20:06),
ECF Mo 1 [I'burl:imfbcr.'ﬁEC o Tyew Tt !l!'].a'mﬂ'aﬂl': al I\‘tl:p‘..".l'www;ur_
gun"l itig:tinnf:mnpjaimﬂmuﬁfcnmpl?ﬁpjf; Cnmp]:.int. SEC

v, Willbros Group, Inc, No. (8-cv- 1494 Tiex. 2008}, ECF MNa. |
[l'u:n:imfbcr REC o mﬂ&rﬁu],alwﬂl“r af q;;f'."ww:ur_gr}v.lllitipti.on.l'
complaints/ 2008/ compl057 Lpdf.
10 e Plea .ﬁ.gn:u:munt. Uited Seatis v Br_irjgl.'s‘tnm.' Eﬁrp.. M. 11-ce-
651 Tex. 20010, ECF Mo, 21, avaerlable ar hl:tp:.".l'\nrw.jluticl.'.gu'r."
Erlimi ."ﬁ':ud_u"ﬁ;pm"cmi-rhridgustnm." 10-05-1 llzridgutth-Pl.ca.PdE
W See 5 RER Mo, 95-114, at & H.R. REPR. 95-640, at 4; seeafre Al Carl
Kﬂl‘h.‘[‘l.ii.l’l. The Bl_;w_ﬂ':' Lochlreeds ?ﬂ-ﬂa}l Mirssaom bo To‘:_}'a.. SATURDAY
Rev., Jul. 9, 1977, ae 7.
LS. Sec. ann Excnance Coumu, REPORT OF THE SECURITIES
AND EXCHANGE COMMISSI0N ON QUESTIONABLE AND ILLEGAL
CorroORATE PAYMENTS AND PrACTICES 2-3 {1976).
" See HE. RER. Mo, 95040, at 4% 5. RER. N0, 95-1 14, ar 3-4.
WHR. Rer MNo. 95-840, a2 4-5; 5 Ree. Mo, 95-1 14, at 4. The Senate
Repaort observed, for instance, that '[m]maguml.'nts which resort o
caOrporate l:rri.l:icr:.l aind the falsfication of eecords o enhance theie
bausiness reveal a lack of confidence about themsclves” while citing the
Secretary of the Treaiaury's bestimony that ™ [F]:.}'i.ng I:!ril:n.'s—:p:.rt froim
breing morally repugnant and illegal in mest countries—is simply not
IECCRIArY for the suceessbul conduce of busines hepe or overseas.™ Jd.
% fee 5. RER. No. 10-85, at 46 (1987) I:n.'nﬂunting FCPAS historical
Inu.kgn:lu.nrj ained up]:.ini.ng that " strang i.l'lt“)l"lIJL'I]-’ statube could ]'ll.l._‘p
LIS, corporations resist corrupt demands . .. 7) [hereinafter 5. RER Mo
1060-85].
g RER Mo 95-114, ar 7.
" Omnibus Trade and Competitveness Ace of 1988, Pub. L. Mo, 100-
418, § 5003, 102 Star. 1107, 1415-25 (1988); see aleo HE. RER Mo,
1(80-576, at 916-24 I:].‘}ES]- I:riim.'u:si.ng FCPA :ml.'nd.n'u.'nti. :im.'lu.ding
changes to standard of liability for aces of thied parties) [hereinafter HR.
Rer No. 100-576].
¥ G Omnibus Trade and Competitivencss Act of 1988, § 5003(d). The
amended stacute included the Eul.lw:mg directive:

It is the sense of the Congress that the President

should pursue the nqﬂti:.ti.bn of an inteenational

ARFECINCHE, AMONE the members of the Chrganization

of Econoinic Cbuj_:l.':r:tinn and Duwl.ﬁpml.'nt. e

govern persons from those countries concemning

acts pm}lil:litl.'ri with respect to issers and domestie

CONCerns |.1]-' the amendments made b}- this section.

Such international agrecmeiit should inelade a

process by which problems and conflices asociated

with such acts could be pesolved.
Tl sex aldse S, RER. o, 105-277, ar 2 (1998) {duwnil:dn.g clfures |.1:|-'
Executive Branch B ENCOUrage s, tl.-.l.di.ng partnees to efact lcgis]:.til:'m
similar to FCPA following 1988 amendments) [hereinafter 5, RER No.
105-277].
" Convention on Combating Bribery of Forcign Public Officials in
International Business Transactions are. 1.1, Dec. 18,1997, 37 [
[hercinafter Anti-Bribery Convention]. The Anti-Bribery Convention
:I.'L]_uin.'g imeimber contries o make iE 2 eeiminal offense “For any person
:inu:nl:inm“].' 133 oﬁcr. pn:m:iﬁ: or g.i'n: any undue pl.'l:un'nr:.l ar ather
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:dnnh.gl:. whether r.“n::ﬂ]r ar tI'Il\l'."IIJEJ'I :int-l.'rml:di:rins. B a qu'ugn
publ'u.' official, for that official or for a third prarty, tn order that the
official act or refrain from ::ting:in relation e the ]:!l.'rﬂ:lnn:.n:l: of
oihicial dutics, in order to obtain or retain busines or other mpraper
:dnnh.g: i the conduct of international business.” The Convention
and its commentaries also call on all parties (a) to ensure that aiding and
:l.'u.'t‘ti.ng and auehosization of an ace of l:n'il:-:r:.l are ertiminal offenses, [b)
to assert territorial jurisdiction “broadly so that an extensive physical
confection bo the |.'|ri|:-|:|"|,I act 1§ ok r|.'r.'|_'|.|in.'d." and (&) to assert n:tinru]it:.l
jurisdiction consistent with the general principles and conditions of cach
p:rt}": I':EF'I :]-'stl.'m.fdl. af art. 1.2. |:|11t.i.25. 26

I Ko Inpernational hnti-ﬂril:-:ry and Fair Competition At af 1998, Pub.
L. 105-366, 112 Seat. 3302 (1998); see alio S Rer. No. 105-277, ae 2-3
[deseribing amendments to “the FCPA to conform it to the requirements
of and to i.m]:!ll:rm:nt the OECD Convention™).

HThere & no private r.ighl: of action under the FCOPA. See, £, Lamb v
PhiJllp Moreis, Ine, 915 F2d 1024, 1028-29 |:5t|'| Cir 199']]: Melaan v
Int'l Harveseer Co, 817 E2d 1214, 1219 [5th Cic 19870,

ZUS. Dept. oF JusTice, US. ATToRNEYS” MANUAL § 9-47.110
[EWE:I [J'II.':I'L'Lﬂi.r'tl:r USM{] , aenueifabile ar htt]:!:.l'.-"mm.ju.l:ti:r_gm."u:an.-r
mun."i:&ia_rnujing_mm.l'tuamf.

*Ga mJ'lbl.'p:.l'.-"q:ipﬁrt.gul.'.-rwﬂdwit.‘iu_u.i.-"in.du.up for more
information.

* Additional information abeut publicly available market research

and due dil:igcm:u: asspstance 1% available anline. See In'l Trade Mm:in..
Marker Research and Due ﬂr.l'i'gmﬂ. aeilable ar htt]:!:.".-"upﬁrt.gﬁv.-"
::.luhndamrl‘.:thtg,-rcg_:mi.n_ﬂlﬂzl}f}_:ip. The International Cump:n:.l
Profile reports include a listing of the potential partmer's key officers

:nri Fro e m:.na.gl.'ml:nt: l:rn.nhng nﬂ:.tiﬂn.il'ii.p.i :.nd ﬁt['u:r ﬁ.n:.n-u:l
informaticen about the COMmprny: and market information, :inrJudi.ng
sales and Pn‘.‘lﬁt Egumi and Pntr.nti:] lizbilieies. T|'||:‘|,I are fok, J'lnwuwr.
intended to substituee for a company’s own due d.iJigml:l:. and the
Commercal Serviee does not affer ICP in countries where Dun B
Braditreet or other private sector vendors are aleeady performing this
service. Sée |n'l Tl.-.l.du .ﬂ.rimi.n... fn!rma!rma!’ -I:'mpd'.!r_? Pl'tlﬁl!lt., a'm.ﬂld&lr: al
]'ll:t'_p:.l'.-"upﬁrt.guv.-":al:nnd.ma:ﬁ.l:ti.ng.-"cg_:mi.n_ﬂlEIEE.HP.

“The Commercial Serviess’ damestic and Eun:ign offices can alu be
Found ae hbtp:!fﬂpﬁn.guvfumﬂ;cuﬂinduaip and |'|ttj_:| Jexportgoy
wﬂﬂwldu_m.l'indux.up.

“This form can be located at hetp:/tecesportgov/Repaore_a_Barrier/
iI'HJI.'I.ESP.

* Bee 'L TRADE Apsiin., “Domne Business In° Guipes, aeedalle ar
htt'j::.l'.-rupﬁrt.guv.-":l:mut."q_ma.in_ul 6306.::1:.

“The Busmness ErHics Manvac is available at
]'ltt'p:ffmm.i.t:.ﬁ::.gﬂrr."guud.gﬂ-wrn:m.l'I:tu.i:inl:*..i_tt['l.in:.l'mmu:.l.up.

P Intormation aboue the M\nﬁc::}- Center can be found at ['Lttp:,u"."l::l:l:urt
gonfadvacacy.

I\"I“.-l.'j_:u:urlbs on LIS, |:r.'nr|'|.];|| jance with these treaties can be found at I'rl:l:p;u"."
mnv._'rl.lsti:l;gﬂt'r.fahninaﬂﬁ'aurjfﬁ;pmu"hdagrnc.f.

* See Sratement on Signing the International Anti-Bribery and Fair
Compcetition Act of 1998, 34 WeekLy Comp. Pres. Do, 2290, 2291
(Mo, 10, 1998) [“LL5. COMRAICE have had to COMUPETE 0N AN UNeven
pl:}-mg ficdd . ... The OECD Convention .. . s dutignnd br:n.h:.ngc all
that. Under the Convention, our T COIMCEIEGrs weill be r.'nH:ig:tnd [0
crimtnalize the I)ril:n.'r]-' of I'-n:n.'ign Fu.l:!l i efficials in international busines
transactions.” ).

* Colombia i alse 3 member of the “"i')u'ki.ng Gmup and s utpu:u.ri o
accede to the Anti-Bribery Convention.

B BECD. f.'m.!rrr:r Mn-.!rr.rnrfng njl"!.llrz QECH me'r-ﬂn:&'ﬂj CMJ.I‘HIHW.
avaiable ot ['Lttp:f."www.ﬂc:d.urg."d.ﬁcumnﬂ.l' 12/0,3746,
en_2649_HES9_ 35692540 1_1_1_ 100 heml.

HOECD, Phase 3 Cowntry Monitaring n:,l"{.ll?: (AR A.-r.rr-ﬂn‘&'ﬂj
l.'-.'u.lrl:-ml'iu.lr. amd:r“r sl ['l.ttl:r:.-r_u"www.ﬂ-ncd.ﬁrgﬁdﬂ-uumuntf}lfﬂ.}'?‘i-ﬁ.
cn_2649 F8S9 44684959 1 1_1_ 1L heml.

m OECH, oaniTy Erpwr!r ari e fm_lb.lllzmmm Fxor g'r thee QECTY A~
.B.rf&'u} Cwrvention, averlable ar http:”muund.nrg.-‘du:mm:f?ﬂﬂ.}
Tédb,en 2649 34859 19330144 1 1_1_1.00khtenl

“The QECD Phase 1, 2, and 3 TEPOTEs On the United States, as well as
the LS. FesprOTiies wqulztinnna:in:. are available ae htt]::.".-rmjl.lst:it:u.
gﬂ-'r.":rhninalfﬁ:udfﬁ;pﬂjhdagmc.

"T.'i'nz DECD“rnrldng Gmupm B:ri.l:u.'r:.l. Um:l'ad' Ktares: .PIErﬂr 3, Rfﬁwn‘
ant tre Applicarion of the Convenition o Combating Brifery of Foreiga
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Prdlic ﬂﬁ;wif sir Bistevirationaed Business Traniactions and ihe 2009
Revised Recommmendation on Combating Bribery in Interational Business
Tranuectasis, Oher. 20000, at 61-62 I:rn:mmml.'ruli.ng that the United Seates
*[c]onselidate and summarise publicly available information on the
zpplic:t:iun of the FOPA s relevant xnun.'l.'ﬁ':l. available a1 |'|H:|_:| o W
occd.org/datacecd /10,49 4621 384 Lpdf.

“United Nations Convention Against Cﬁnupti.bn. Cree 30, 2003, 5.
TrEATY Do, Mo, 10M-6, 2349 41, avaslalde it http:_u"."www.
unmlu.nrg,ﬁh::mnl‘s."huatin."UN Cﬂcfpulnli:atiﬂn&-rcunvmthnfﬂs-
§0026_E.pdf [ hercinatter UNCAC],

' For more information abowt the UNCAC review rm.'c]'l:nism. SEE
Mechanizns for the Review of Rrplementation af the Unired Nations
{Camrerinon Jf__gm'.lur Cmnph'm. United Mations Office on Drugi

and Crime, aveilable ar ]'ltt]:!:."."mrw.unmlu.n:g.ﬁln:u.m:nh."truati::."
UNCA.CJ"|‘1.||.1lk;atiuns."R:ri.:wh‘ic:l‘Lmikn-Bui:Dﬂcum-L'rl.b."
Mechanism_tor_the_Review_of_Implementation_-_Basic_
Dﬁcuml:nts_-_]:_pdﬁ

“'For information about the status of UNCAC, see United MNations
Oihiee on Drrugs and Crime, U."-'f.-'ff.'ir_gna!m;ma’ Ra!iﬁmn'nw Seetur ar
n._!,l(.l'_"'jm_'y 200 2, availelde I'ltl:p;ffwww.unnds:.urg;’unndx."unfmuius."
CAC."si.grutnri.:':.l'ltmL

“ Organteation of American States, Inter-American Convention Againss
Cr_'u'nlpl.‘:inn.. Mar. 29, 1994, 3% Trg ararbelde at l'lt!'p;u"."www.nh:t.
arg."j-uridicn.-"m!ﬂis]'l."tn.'a.ti.m."l}-ﬁﬁ tml. For additional information
z|.1|:|lu.t L"I'bL status nftl'll: I.I'IC.I'LC. REC ﬂrg:ni:utiun a}.e\murlﬂ:n 5t=|:|3.
Signatorics and Ratifications, aeedlaile ar |'|tt|_:|:.-"_u"www.na:i.m'!;u"ju:i.diﬁm."
cnglig]'l."g:ig.\.-'l:!-ﬁg.lﬂhnj.

&Cauncilul'-Eumpu.. Criminal Law Convention on Corruption, Jan. 27,
199q iR S04, anaibable at I'itl."p'.."."c\ﬁnv\cn!innmcﬂ-:.int_u"Tn::.t]r_u"tn.-r
Treacics! C17 5 e,

“For additional information about GRECO, see Council of Eurﬂpc.
Crramee i_lr.'il'ﬂ'fﬂ' Agenst Corruption, avasfable a htrp'.."."www.imu.int."t."
Jghl.."mmi.turing,-rgrc:mrduﬁult_:EN_up. The Un:ih:d Seates |'|=s it }'\Ct
ratifted the GRECO convention.

HThe text of the FCPA stapute 15 see focth in the =|_:|-p|.'nd.i:l:. See alvo _]u:r ¢
Instructions at 21-27, United Smates v Esguenazi, Mo, 09-cr-21010 dl
Fl.a. .ﬂ..u.g. 5. 2l |.:|.. ECF Na. 52’0 [l'l.l:l'l:ll'LiEer L-':u!ﬂ'!' Shaetes o En]w:mlza
[FCPA Jury in:‘truut'.il:ﬁ];]ﬂr:.' Trstructions ae 14-25, United Staves v,
K:]r. M. ﬂl-:r—?]l‘ Tix. ck.'t.ﬁ. Im‘i:l, ECF Na. 142 {.\:.rm::l,

§13 EAd 43 446-52 [ 5th Cie 2007, veb deanied, 513 F3d 461 (3

[T ZWS:I [J'll.'mci.n:&l:r [ hastedd States o Ka ; Jury Instructians at T6-87,
United States v, Jeferson, Mo, 07-cr- 2009 I:q "l"a.]ul:.' 30, 2009), ECF
Mo 684 [hercinalter Lnired Srate n-._.fr_!;";rmn ::m::l;.]ur]r [nstrections
at 8-10, Unieed Seates v. Green, Mo, 08-cr-59 Cal. Sepr. 11,

Z'Dﬂ?:l. ECF INao. 288 [J'll.'n.'i.n:.ﬁ:l:r Uliisped Srares v {:rm] [nml.' :
Instructions at 23-29, United Smtes v Bourke, Mo, 05-cr-518
July 2009) [hercinafter Dhntted States v Bonerke] (same, noe docketed );
Jury Instructions ac 2-8, Unived Staves v. Mead, Mo, 98-cr-240
et |9‘}3] [l'bun:im&l.'r Ll States v .nl-fradrl I:.\a.mc.:l.
“The provisions of the FCPA applying to tsuces are part of the Securities
Em:lu.ngl.' Act af 1934 [Iu:nzlmfh.r F_l:l:lungc A..—t].'ﬂ-u.- i.I'JH-IJIiIH:r}'
PrOvIsHINS can be found at Scetion 30A of the En.'hangc Ace, 15 US.C
& T8dd-1.

=15 USC G TRL

71§ UIS.C. § Thald).

“SEC enforcement actions have invalved a number of foreign

isauiers. See, eg, Coing L:i.n!'.. SEC v M:.g}-ar Telekam P‘lL'... &f a.u!'.. M

L l-cw-9646 Dree. 29, 200 1}, ECF Me 1 (German and
Hung::ri.an m.rn[:ani.u] i almlr.lrafnir al J'll‘t[::.".-"mm.m.guvfl itigal.".inm"
mmplainn.’lﬂl loomp222] 3-co. f; Cmﬂp]a.in‘t. SEC v, Alcatel-
Lucent, 5.4, Moo 10-ev-24620 Fla. Dee. 27, 20100, ECF Mo

L [hereinafter SEC v dfcatel-Lucens | (French company), avaifable at

J'ltt'p:.".-"mm_u:u:.guvf]iﬁg:thn_u"cnmp]::inbﬂﬂ 1 U;rmmil ITPS.FJE;

Complaint, SEC v ABB, Ltd., No. 10-cv-1648 Sepe. 29, 2010],
ECF MNa. 1 []'ll.'n:i.n:ﬁl:r SEC JBB] I:Swi.u cormpany i, serdabile ar
]'ltt'p:.".-"mnv.m:.guv.-"]:irigathn;"cnmp]a.inuﬂﬂ 10 comp-pe2010-175.
prjf. Cﬂmplaint. SEC D:i.m]l:r .I'LG. M. lﬂ-:'\--‘i?} .|'|.|_:|-:r. |..
2010), ECF MNe. 1 [hercinafter SEC o Daimler A7) (German company),
a:uafnlunu l'l.ttp:_u"."ﬁnc.gun"l itig:l.‘:ium":ﬂmp]:.int&-rm 1 ﬂ_u"cnmp-

pr2010-5 Lpdf; Complaint, SEC v Siemens Aktiengesellschaft, Ne. 08-
ev-2167 Dee. 12, 2008}, ECF Ne. | [hereinaleer SEC o Siemisiis
A7) [Gur:run}'tnrnpm]r}. aeaelaile ar l'l.ttp:.-"_u"l.\'wl.\'.w:.gn'r."li.ti.ga.tim."

Endnotes

tump]iinbﬂﬂﬂﬂfmmplﬂﬂ?ﬁ.pdf. Certain O] enforeement actions
have likewise invalved Fﬂnn.':ign 1swers. Sew, £, Criminal lnfﬁm‘l:.tim.
United States v Magyar Telekom, Ple., Mo, 11-cr-597 Wa. Dhee. 29,
X ll:l.. ECF Nao. l,a'mjfaﬂurr al I\tl."F'.."."www.jl.l:t'lcl.'.gn'r.":rim irul_u"fmd.-r
f:p.i.":a.wiu"magprul-:kﬂmﬂﬂl 1-1 I-ﬂﬂ-mfnrmathn-magyaﬁrduhmn.
pedts Mon-Pros. Agreement, In re Deutsche Telekom AG (Dec. 29,2001,
amerlable at htrp:."."ww.jmticu_gur.":ri.lmimLu"fnud.-"ﬁ:pa,;"cam.-"duuh:l’bu-
tlﬂul‘.nmﬂﬂ] 1- lZ-IE-Juus‘tl:Iw-tlﬂul’.nm-n[:a_pdf;. Crimirul Inﬂhm:.tim.
United States v. Alcatel-Lucent, 5.4 Moo 10-c0- 20007 Fla. Dee.
27,2010), ECF No. | [hercinafter Uldad Staves v Alcaved-Laecens, 5.4,
amerlable at htrp:."."ww.jmticu.gur.":ri.lmimLu"fnud.-"ﬁ:paJ'cam.-"ﬂutd-
chl.-rlz-l'.'-r- lﬂ:.l:ml-ct-:]-inhpdf; Criminal Infm'mal.‘:inn. United

Stases v. Daimler AG, No. 10-er-63 Mar. 22, 2010}, ECF Mo,

I [hercinafier United Stetes o Dhatmber A, availabie ar herpef oo,
Justicegov/ crim imLu’fnudf&pm"tw.Maimh:rfﬂﬂ--11—lﬂdaim]urag-i.nl-n.
pedt; Criminal Information, United Stares v. Siemens Aktiengesellschalk,
Mo, 0f-cr- 367 Dree. 12, 2008}, ECF Mo I [ hercinatter Dnirea
Keetes i Stewnens Al available at http:f."wwwquﬁtlc\c.guv.-"crimin:J."
fnud.-"ﬁ:pﬂ,;"tm:.-"ﬁi:mum." 11—|2-0-'E:icrriumah-:inﬁ‘:l.pd[

o Kee |'|l."t|_:| :.-r_u"www.sn.'.g|:|'r_u"d:i'r.i3ir_'n'ufmrpﬁn."intcmn“cnmpani:s.mhtml.
W B, LT Cum]:ﬂaint, SEC v. Tumner, & af, Mo, 10-cv-1309

Aug. 4 20107, ECF No. | [hercinafter, S5 o Thermer] (charging a
Lebansese /Canadian agent of a UK COMTPRY listed an US. I:u'h.a.ngt
with ri.al:.th'lg the FCPA for bribes of ]:r:q_:i uiﬁs.'i.als:l, anailable a I'nl:l."]:r..".'l
www.sc:.gnr."liti.gitim."l:um]:lh.i.ntiu"zl:llﬂ o |ﬁ]5.]:ldf; Indictment,
United Stazes v. Nazman, Mo, 08-ce-246 Aug 7, 2008}, ECF
Mo. 3 [hereinafter Dsred States v. Naagman)| (same), aoailoble ar |'|tt|_:r:.-"_|"
www.luﬁtin:.Ecw.-"i:rirni.na.l."FnuJ."rcpa.’m:s.fm:mam.fuﬂ-ﬂ'?-ﬂﬂnamm-
i.ndil:t.pd.F; Cﬁmphinl.‘, SEC v. Elkin, er al, Mo, 10-ev-661

Ape. 28, 2000), ECF Mo 1 [hereinafter SEC v, Ellin] (charging an
employee of US. publicly traded company with vialating FCPA for
hril:-:r‘v of officials in K}'rg}-utm:l, avatbelde a I'l't!‘F;l'l.'lwww_1l.'|.‘.Eﬂ'\'.'l
|itigal.‘:inn.":nmp|a.inti|"2|]]ﬂ_u"cnmpll 1] f; Criminal Information,
Unieed Stazes v. Elkin, Mo, 10-¢r-15 | Wi Aug. 3, 20100, ECF Mo
8 [hercnafter Lndted Stetes v Efbin] (same), avaslebde ot httpe/ o
_i|.|.1|::i|:|.'_g.r_'rr."|::|'i.|11 imufnudfﬁ:pmfcmfclkinfuﬂ-ﬂl- 10elkin-information.
[:lriF; Indicement, United Staces v. Tesler, er al, Mo, 09-c0-98 | Tex.
Feh. 17, 2009%, ECF Mo 1 [hereinafter Uit Stetes v Tesler| [charging
a British agent of US. publicly traded company with violating the

FCPA for l:u.'.il:n:r}' af M ig\crim niﬁcials:l, avarlalde at l'ltt'p;u"."www.jus‘tk:c.
Eﬁv.-"i:rimi.ni.l."ﬁ'auJﬁfcp.i."mus."l‘l:‘ilcr.-"tuSh:r-i.nd:il:t.pdI'I;. Sup:rﬁcd:ing
Indicement, Unéred Stetes o Sapsizien, et al., gipee nowe 8, ECF 32
[charging a French emplovee of French company traded ona US.
exchange with vielating the FCPA).

1S USC g TRAd-2.

15 USC 6 TRAL-2( R 1),

15 US.C % TRdAd-2(a). See, £g., Sup:rm]:in Indicement, United Starcs
v. Mexus Technologies, e al, Mo 08-cr-522 Tu. O 28, 20409),
ECF Mo 106 [hercinafter Dbsdted Seates v Nexaes Teebnologies] (private
LS. caormpany anad corporate cxecutives CI‘IEJ’EI:-IJ with -.-:inl:l::ing FCPA for
lrikes p.i'ul in Vietnam), avaslalde as h.ttp:.-"_u"www.luﬁtic\c.gﬁv.-"i:rjmina]."
fraud ffepaeases nguyenn /09-04-08nguyen-indice pdf; Indictment,
Dlnsseed Sraves o Esguenazs, supra note 44, []:lri'utl.' LA company and
COTPOTan: EXoCuEves :lurgl.d with FCPA vialations for bribes [::Jd in
Haini), avanfalie as |'|tt|_:r:.-"_|"www.putic\c.gl‘:w.-"i:riminil."ﬁ'a.uql."lrcp.i."ﬂ.ws."
thp.ll.'mij." lﬂ-us-ﬂgckrm:nati-h'bd:i:r.]:dﬁ

15 US.C % 78dd-3a). As discussed abowve, ﬁ‘:ln.':i!;n CONTpanics that
have securities registered in the United Stares or that are requined vo file
[:u:ri.n‘:ld:ic Teports with the SEC, i.nl:lud:in.g Cortain I'm'cip CEHnpanics with
American Deposivory Receipes, are covered by the FCPAS anti-bribery
provisions governing “1ssuees” under 15 USC. § 78dd-1.
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* e Intermational Anti-Bribery and Fair Competition Ace of 1998, Pub.
L. 105-366, 112 Stac. 3302 [1998); 15 USC. § 78dd-3a); see adre US.
Derr. oF Justice, CRiviNal Resovrce Manuar §9-1018 (Now.
2000} (the Department “interprets [Section T8dd-3(a)] as conferring
jucisdiction whenever :.J'.ﬁn:ign campany or national caser an act wo be
donc within the territory of the United States by any person acting as
that company’s or nationals agene”). This interpretation is consdstent
with LS. treaty obligations. See 8. RER Mo, 105-2177 (1998) (cxpressing
Congress” intention thae the 1998 amendments to the FCPA “conform
it to the TECUHTETICLS af and imp]l:m:nt the OECD Convention.”];
ﬁnti-ﬂrilﬂ:r‘v Conventon ak art. 4.1..1an| nate 19 I:' Each Pa:l‘."!,- shall
take such measures as may be necessary to establish its jurisdiction over
the I)I"II.'II.'I]-’ ﬁfa.ﬁ:ln.'ign Ful:ll.i.c official when the effence is commieted in
whle or in part in its teeritory”).
1S USAC § TRdd-3(a); see, ep. Criminal Information, United Stares v
Aleatel-Lucent Franee, 5.4, et af., Mo, 10-ce-20906 Fla. Drec. 27,
2010}, ECF No. 1 [hereinafter United Stares v Alesel-Licent France|
{subsidiary of French publicly traded company convicted of conspiracy
to vialate FCPH.]-.. avieilable 2t JItt'j:!:.".l'mrw.jl.l:titu_gdr.":ri.m imLu"fnud.-r
Fcpa.l'n:.ins."a]:a.ﬂ:l—]uncnt—:a-ctil.l' 12-27- lﬂﬂntd-ut—al-inﬁa.pdf: Cruminal
Inﬁir:mt'lun, United Stapes v Dli.lﬂ]l.‘:l":]'lr:.l!ll:r Automonyve Rusaa
SA0, No. 10-cr-64 Mar. 22, 2010), ECF Mo. 1 (subsidiary of
German Pul:l'u.'l}- Era :D\mpan}'cnmictnd nf'\-lﬂlati.ng Fcpﬂ:l,amﬂlaiurz
al I'rt:p;u".l'www.jurtiuu.gun"triminﬂﬂﬁ.ﬂ.l'fcpa.-&lﬁn.l’dahﬂ:r.l’ﬂ}-?l-
].M:l'ml.cnu:si:-i.nl:u\.]:‘df: Criminal Infnrm:ti:m United Staves v Sicmens
S {Argentina), Mo, 08-cr-368 Diee. 12, 2008), ECF Mo, 1
{subsidiary of Geeman publicly e company convicted of vielating
FCPA), availalde ar ['l.tt|_:r:J"."www.juiti.ou.guvfuriminaJ.-"de.l'ﬁ:pa.l'u.iB.l'
siemens/ 12-12-08siemensargen-info pdf.
e 15 US.CL 46 TRA-2(h)(5) (defining “interstate commerce™), 7Hdd-
MENE) (same); see alio 15 US.C. §78e(a}[17).
15 USAC. 66 TEAD-2(h)[5), TEA-3E1(5).
W B 15 ULS.C. § TRAA-3.
“Caminal Information, United Stases v JGC Corp., No. 1l-ce-260
Tex. Apr 6, 2011, ECF Mo | [ hercinafter Unied Sases o JGGC
0T |, aeailaliie ar |'|I:'tp :.-"_u"www._'ru.itin:gm.l'n:rianil."ﬁ'aud.."ﬁ:pm."l:a:us,u"
lgc-can.l'ﬂ'i-E-llet-mrF-LnFn.pdf; Criminal Infnrm:tium Unated States
v. Snamprogetti Netherlinds BV, No. 10-cr-460 q'r.:.. Tl 7, 20007,
ECF Mo | [hercinafter Ubived Stetes v Snanproges |, sveifalile ar
htl:p;u"."ww.ju:ﬂ:i.-nc.ng_u"L'rirninaL-"}'nn.uJ.I'Fcpa.-’nb.l'mirnprnguttﬂﬂ?-ﬂ?-
Iiksnamprogerti-info. pdf.
e 15 ULS.CL 46 TAdd-1{g) (Cirrespective of whether such fsuer or such
Oﬁi.ocr. di.n.'n:t-ur.. cmpl.ﬁ:,-l.'l:. agent, or sockholder makes wse of the mails
o any means or instrumentality of interstate commerce in furtherance
of such nﬂi.-:, Eift, payment, Pmmisl.'.. ar :.tht'l.aritaﬁnn':l. "Md-l{.}
(1) (irrespective of whether such United States person makes wse of
the mails or AfY mEans or i.nﬁtnunml‘.:.lit:.l of interstate commeree in
furtherance of such offer, gift. payment, promise, or authorizasion™).
28 Rer. No. 105-277 ae 2 (*[ T he OECD Convention calls on parties
to assert nationality jurisdiction when conststent with national legal
and constitutional principles. Accordingly, the Act amends the FCPA
to prowide for jurisdiction over the acts of U8, businesses and nationals
il'l J'I.'lrt['l.rl:ﬁ.l'bLL u} IJI'IJE.WFI.II. Pl}'m.l.'nh d'lit t:kL FJ:.I:: wl'lﬂ]l:ﬂ mﬂgidt
the United States. This excrcise of jurisdiction over TS, businesses and
nationals for unlawful conduer abroad is consistene with TS, |¥J
and constitutional principles and i essential to protect TS, intereses
abroad ).
I a 2-3.
S8 USC. 66 TRAd-1(a), T8Ad-2(a), TRAd-3(a).
“See HER. RER Mo, 95-831, at 12 (referring to “busines purpose™ test).
Ll g, ComPL:LnLREC o Seerrens AL, Rifra note 48 Criminal
Information, Dkdted States v Siemens A supre note 48.
“In :.rlu.'nd.ing the FCPA in 1988, Cmgn:n made clear thar the business
purpse element, and ﬁpcl:ilqn:“]r the “retaining business™ prong, was
meant to be interpreeed broadly:
The Conferees wish to make clear thas the reference
T COTAUPE payments foe 'n.'hi.ni.ng business” in
present law is not limited to the renewal of contraces
or other business, but also incledes a prohibition
against corrupt payments related o the execution
or performance of contracts or the carrying ot of
cxmng business, such asa pavment e I:nn.'ign
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official for the parpese ﬂ}-ul:ll‘.zi.ni.ng more favorable

tax ereatment. The term shauld not, however, be

construed so I:!rn:.dl}- as ter inchede Jnl:l:!}-i.ng or ather

normal reprosentations to government officials.
H.R. Rer. No. 100-576, at 1951-52 {internal citasions emiered |
e, LT3 Cump'aint. SEC v ]‘:naJl:rin.a.. Ine., Mo 10-ov-4334 Tix.
Mo 4, 2010), ECF Mo 1 [hercinalter SEC v Penalpina, Inc ], avadlalde
ar htt_p:.l'.-"\nm.mu.guv.-"|il:igati1.1m"unrnp]=.int'iﬂﬂ|Dfmmp11'?2?.pdf;
Criminal lnfﬂwm:l:iun. United States v Pa.ml]:!i.n:.. Inc., Ma. 1{-ce-
ThS Tex. Nov. 4, 20100, ECF MNo. | [hereinafter Ui Sraves o
Frrs et ﬁu’a;]. availabile i ['l.ttF:.-"."wwwquﬁtlﬂc.gﬁv.-rcriminaj.llfml.d."
&Pa.-"ca.m.-"paru]pim-i.nc.-"l |-ﬂ'4—lﬂpma.lpina-inﬁa.pd.f: Cruminal
Information, Unived States v. Panalping Wodd Transpore {Holding )
Led.. Mo 10-cr-769 Tex. Nov. 4, 20007, ECF No. |, avadaide
ar heep:/fwewew justice gov eriminalfravd ffepafeases/ panalpina-
worlds 1 1-04- lﬂ]:limlpi.na-wnﬂd-inﬁa.pdf; see abso Press Release, ULS.
Sec.and Ew:l'nnsl.' Comm.. SEC C[‘IJI.‘EL‘! Seven OHl Services and
Freight Forwarding Companics for Widespread Bribery of Customs
Oficials (Mov. 4, 2010) {“The SEC alleges that the companies bribed
customs officials in mone than 10 countries in cxchange for such perks
as avoiding applicable customs duties an imported goods, expediting
the importation of goods and cquipment, extending drilling contracts,
and lowering tax assessments”), anaileble ot hteps/ S wwwosee gov
nuws."pﬂ:ﬂ:h."lﬂlﬂ."lﬂlﬂ-l14.|'|I:m: Press Release, ULS. Dieget. of Justice,
Ol Services Cl‘.\m]:!:nilz and a Fn:l'gl'ut Fnrw:.rding Cl‘.\m]:!:n}- .ﬁ.En:u:
to Resolve Foreign Bribery Investigations and vo Pay More Than 5156
Million in Criminal Fenalties (Mov. 4, 20000 {logistics provider and ies
subsidiary engaged in scheme to pay thousands of bribes motaling at least
£¥7 million te numerous Eun:i.gn afficials on behalf of customers in oil
and g industry “to circumvent local rules and regulations relating to
the impﬁrt ufgnnd.i and materials o numerous fnm@jmhdi:timg"},
availelle it ['l.ttl:r:J"."www.jui'ti.ou.guvfupa.-rpr_u"ZDlﬂ_u"Nuvmlxr_u" 10-
erm-125 1 heml
“United States v. Kay, 359 F3d 738, 755-56 (5th Cir. 2004]).
e ar 749, Indeed, the Ky court found thar Congress” explicie
exclusion of facilitation payments from the scope of the FOPA was
evidence thas 'Cr_'mgn.'n intended for ehe FCPA WPmllﬂil:i: all oxber
illicit payments that are intended to influence non-trivial efficial foreign
aceion in an effort wo aid in ul:hi.nins or retaining business for some
person.” Tl ae T49-50 I:unphajij added).
T I ae TS0
TR, an T49-55.
TRl an 756 [T seill masse be shown that the bribery was intended wo
]:lmdu:: an effece—here, tJ'II.TJ'I.IEI'I X :arin.gpi—t['ut would “ssist in
ﬂl:lt:.ini.ng ar ruhining business™ ).
T The FCPA does noe ﬂp]i:itl:.l define 'oun'up'tly..' bt in dnfting the
statute Congress adopeed the meaning ascribed to the same term in the
domestic bribery starute, 18 US.C.§ 201{b). fee H.R. REr. No. 95-640,
at 7.
“The House Repore states in full:

The word 'mn'uptl}-" is used in order to make

clear that the offer, payment, promise, or gift, must

be tneended eo induce the TecIpiEnt B misuse

his n.ﬁ;uhlpnsi.tinn: fur |.':|:a|'n|_:r||.'. \nurl.gi:u”]r o

direet business to the payor or s dil.'rl.t. to obitain

]:lnﬂi:rmtial |1§i£]=.ti0n or rquh.ti.n‘mi. o to dnduce a

J\.un:isn olficial to fail wo Ftl'rﬂ-l'n'l an official function.

The word “corruptly” connotes an evil motive or

purpose such as thar required onder 18 US.C.

200(b) which prohibits domestic bribery. As in

18 USC200(b), the word 'n:n:lrrul:«d]r" indicates

an intent or desine wrongfully o mfluenee the

n.'n:ipil:nt. It does not roquire that che act [be] Fu.”:r'

consummated or succeed in pm-du:ing the desired

dubcome.
Jil. The Senate Report provides a nearly identical explanation of the
meaning of the term:

The word “corruptly” i wsed in order to make

elear that the offer. payment, promise, or gift, must

be tntended vo mduce the recipacnt B misuse

his D.H;uhll:n:ltlﬂn in arder wo wrmg}.u".}- direee

business to the payor or his client. or to obtain
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pn:l\.cn:'lti:l |c'g;.i£]:.tim o a favorable n:gul:ti.ﬁn.

The word “corruptly” connotes an evil motive or

purpose, an ket #o wnb.ngfu".:.- influence the

reCigrent.
S REr Mo, 95-114, ar 10,
e 15 USAC, 68 THA-1(a), T8dd-2(a), T8dd-3(a).
T Ko, e, Complaint, SEC v. Monsanea Cor, No. 05-cv-14 H
Jan. 6, 2005} I:i.rnung other thirl.gs. the :mmpan}'j_:a.id. a 550,00 bribe
to :inﬂul.'m.'l.' Eiil la'bdr_'muﬁian Dﬂ"i.l.‘i.ll to n:PL':J Eiil unf:.wnl:ll: J:.w. w|'|i|:|'|
Wils ok n.'pcalcd dﬁpiu‘ the bribe), avaiable ar htt]:!:.".l'www_inu.gov.-"
J:it:iptiun.-"mmpla:int_'i.llnﬁml:]mi.pdf' Cruminal lnsurm.:ti.ﬁn, United
Stares v. Monsane Co., No, 05-cr-§ Jan. &, 2065 ), avasbelde ar
JItt'p:.l'.-r\nnv.jtm!i:u_gﬂ'r.":rLlnin:lfﬁ:u _|" 'Fm"cmi-rmunsarm-m."ﬂl-ﬂﬁ-
ﬂSmnn.ﬂmn-inﬁJ.pd.F.
-Hjur]r inseructions in FOPA cases have defined ‘Dﬁrrupd}'" consitent
with the definition found in the chis]a.tin.' ['l.i:ﬂ:nr]r. See, e, Jury
[nstrsctons at 22-23, Lhiastedd Stades o .E-m‘lumazi, Sneferid Dot li—"};]ury
Instructions at 10, Drnited Stetes v Gireen, spra note 44; Jury Instructicons
at 35, Dlesred State u._.feﬁrmn.:u?m note 44; Jury Instructions ae 25,
Unived Seater v Bonrke, supra note 4; Jury Instowctions ae 17, Uinited
Krare o ffa_}'. :u]llm fiTeles ﬁ;]urf [nstructions ag S-. Unr.r:ﬂr.'ﬁ'a'fu'm Mﬂlﬂl.
s note 4.
™ Gee Complaint, SEC v Innospee, Inc, Mo, 10-cv-i48 F Mar.
L&, 2010}, ECF Ne 1 [hercinalzer SEC e Inm:'&af],alm LN ['l.tl:p:_u"."
\nm.bc.guwr]:il.‘:igaI:'lum"cnmp]:.inﬁﬂﬂ||}.-rmml:2145¢.pdf; Criminal
Information ac §, Unived Seates v Innospec Inc., Mo, 10-ce-61 (
Mar 17, Iﬂlﬂ:l.. ECF MNa. 1 [I'II:N.'i.ni.ﬁl:r Ulieited Siakes o f.rmouinn .
avadlalle at ['Lttp:_u"."www.justhx.guvfcrjminﬂf}'md.l'ﬁ.]:a.l'u.in.l'innuqx:-
i:'u.'."ﬂﬂ—l"?- lﬂinnm.'pl.'n:-inﬂa.j_:df.
N Cee Cnmp]a.int. SEC v Tmmospec, supra note 79 Crminal Information,
L-'nr!mr Seter fnnu.r_llln'.. :a.r_lllm Fils]<d "9
 See 15 US.C. §5 78dd-1{c}[2)(A), 78dd-2(g) (2)(A). and T8dd-3(3)(2)
(AL
= Commprare 15 USC, § TREc)(10A) (corporate eriminal liability under
Issuier F:uvigim:l etk § TRH e} 2)(A) (individual criminal |i=.|:|i.|it}' under
issuer provision); comgpare 15 USCL§ T8dd-2{g (11 A) (corporate
erimtnal li.:l:lil:il.‘}- uider demestic concem vai.i:inn:l ariih §78rid-2|:g:|
[2pA) (individual criminal liability under isuer provision); canpare
15 US.C 6 Tadd-3e){ 1 A) I:mrpnntl.' eriimtnal lial:-iJ:r}- for perritomal
provision) etk § 7T8dd-3(e)(2HA) (individual criminal hability for
ternitarial pmi:iun:l. Howiever, l:r_'nmpanil: atill must ace tu:l'n.lptl:.-.
See Secton 30A), 15 US.CL T8dd-1(a); 15 ULSCL 56 TRAd-2(a),
TRdd-3{a).
= United States v, Kay, 513 F3d 432, 448 [Sth Cie 2007); see afso
_"I.Ir:.' Instructrons ag 3-3. U.!rr.rrﬁ.'ﬁ'a'!ﬂ F1N .Ergu:mr.mp.ra ke -i-i;_lur:.-
Instructions at 10, Drited Stetes v Green, sapra note 44; Jury Instructions
at 35, Dlesred State u._.feﬁrmn.:u?m note 44; Jury Instructions ae 25,
Unived Seater v Bonrke, supra note ; Jury Instrections at 5, Uniited Fates
an Mau!'. .mjlm mvobe 44,
""Br]m.n v, Uniced Seates, 524 ULS, 184, 191-92 {1998) {tnn.ﬂ.".ru:in.g
“willfully” in the contexe of 18 US.C. & 924(2){ 1(A)) (quoting Ratelaf v
United Staves, 510 WA, 135, 137 (1994) ) see adie Kap, 513 F.3d ar 446-
51 I:d'm:l.n.i:ing Bryaen and teein ‘wi.".Fu".}-" wider the FCPA).
m.ﬁ';:}. 513 F.3d ar 447-48; Sth;htin.g Ter Bl.'[urti.ging Van de E-|:|a.ng\r.r.|
Vi Oudasndeel hosdess In Het K:Pita:.l Van 5:.].'|.1|:||I: Lne’l BV, w.
Schreiber, 327 E3d 173, 181 (2d Cir 2003).
“"Th..- PJ'ln.il: ':n}'tl\i.ng ﬁl‘.\'ijl.l.l:" 1% ot ricﬁm.rj in I:['u: FCPA. I:lu.t EJ'IL'
identical phrase under the domestic bribery statute has been broadly
construed to inelude both J'a.lr__gr“r and m]'anxf“r l:ﬂ:wﬁti..'irz. eg,
United States v. Moore, 325 E3d 1033, 1048 (11th Cie. 2008) (rejecting
defendant's ul:]l.'n:ti.qbn B0 Hstruckon duﬁning SN % i "tl'ii.ng af ﬂll.u:.'
which 'una.ml:r:igunuﬂ}' COVEDS i.r.||.‘=.r.|gi.|:|||: considerations™); United
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T Seetion 30ALa), 15 US.C. 6 7add-1a); 15 USCL 6% Thdd-2(a), 78dd-
3a) {cmpl'ntig added).
“Like the FOPA, the domestic bribery statute, 18 US.CL§ 201, prohibits
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'"Eumph:int. SEC v Lncens, supera note 37; Non-Pros. Agreement, Jarre
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mjr_'rini.ng it Fram Futuee vialations of the books and secords and inteenal
controls prrovisicns and ];!a:id a civil pcna.|t]r af % 1,500,000, Eumplainl.‘.
SEC e Lurm]'..wpnl nate 7. .ﬂ.d.u.li.tiﬁn:]l.:.-, the :ﬂrnpnn}'tntcml ik a
ION-PIOSCCUTcN agrement with DO anad pni.nl a 5 1,000,000 menctary
pcn:]l.‘}-. Maon-Preas. hgmcml.'nt. I rflm:.!rf.:u]ﬁlm jitula 9"

" Urieed Szaves v, Lichao, 923 F2d 1308, 1311 (8th Cie 1991).
'D'_lurjgml.'nt. United Seates v L'u.'l:f_'n,. Mo, 89-¢6-76 I:D. Menn. ]an 1N
1992}, avarlable at http:.".l'mrw.jmticu.gur.":ri.lm imLu"fnud.-"ﬁ.‘[:a.;"cam'.i.-"
Ii.cl.mr."]mﬂ]-}l-liubﬁrludgmmt.pdf.
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_Tl.l.m.' 9 Zﬂﬂf}], ECF Ma. 1,m.w1'!'a£ur£ al Http:.".l'www_iu;gﬁv.lllitiptiﬁn.-r
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O:FSuh.cring-PJm.Lgh Cﬁrp.. :E:m:]'l:.ngl: AeE Rlﬂl.':::l.' M. 49333 I:]u.m: 9.
2004} [finding that company vielated FCPA accounting provisions and
:impmi.ng S500.000 cawil mmonetary [:m:lt}':l,azwifnlurar I'ltl."p;u"."ww_wc.
gov/litigation/admin/ 34-4983 8. hem.

'NFCPH ﬂph'liun pm-u.'dun.' :n.'l.c:ﬁr_i (=1} IH: fnund at ['l.ttp:.-r."www.
[Ll.iticr_gm.l'crimi.na.l.l'ﬁ'aud."fcpn.". I the case of the ceHmpany ﬁ:\cki.ng'bu
contribute the $1.42 million grant to a lecal MFL DOJ noted that it had
undertaken cach of these due JiJ:ig\:nc\: ALEps and controls, in addition o
r_'rtJ'lL'rj.. t|'|=.t uuuld e t[‘l.ll: lihlilﬂnml I:I'lal: :.n]-'tlﬂirLg nf\l:luu wﬂrulvll
bre given to any officials of the Eurasian country. ULS. DEPT. OF JUSTICE,
FOCPA O RELEASE 10-02 (July 16, 2000}, coeclable af hitp:/ fvoww.
[Ll.iticl'_gq‘:r\'.l'crimi.na.l.l'ﬁ'aud.."fcpn."npini.ﬁnﬂﬂ||:I.-"lDDI.de:.

IMLLS, Derr. oF JusTres, FCPA O Rerease 9500 {Jan, 11,

1995, avrlable ar http:.".l'mrw.jmticu.gur.":ri.lm imLu"fnud.-"ﬁ.‘[:a.;"
apinion/1995/9501 pdf.

g

10 1l
LS, DErT. oF JusTicE, FOPA O, RELEASE 97-02 {Nov., 5,
1‘3’9'?]-, amerlable at http:.".n'm.juﬂicu.gur.":rhm i:'nzuLu"frau|.'||'.1.-"h.|_:|=.h|ll
apinien/ 19979702 pdf; US. DErT. oF JusTice, FCPA Or. RELEASE
(Wa-01 {Dct. 15, Zl:lﬂﬁ-j, avaslelle at ['l.ttp:_u"."www.juttisx.guv.-"criminﬂ.-r
ﬁmdi&pﬁﬁnpinlﬂnmﬁfﬂm]pﬂf
LS, Derr. oF JusTres, FOPA O Rerease 06-01 {Oet. 16, 2006).
10
m-ij:
' e Sectton 30Aa)(1)-(3) of the Exchange Act, 15 US.CL§ Thdd-1(a)
(1)-(30; 15 US.CL 66 TRAA-2(a) [ 1)-(3), 78dd-3(a) 1)-(3).
1 Seetion 30A(£)(1)(A) of the Exchange Act, 15 US.C. § 78dd-1(£)(1)
(A); 15 US.Co86 784d-20R)( 2 (A), 78dd-3(F 21 A).
" Under the FCPA, Ay PErson Tacting in an afficial capacity tor
O OnL hul'nl.}.ul'," A ﬁ'im.lp g\uv:rnml:nt..: dl:Fl.l'tmL‘l'l.t. :.gu'u.'}'..ar
:insl:rumuntali.t]-‘ thereat, or a En.l.|.1| ic international o EZALion, & i
foreign official. Section J0A()1){A], 15 US.C. § 78dd-1()(1)(A) 15
LIS.C. 56 7Rdd-2 (k)23 A), TRAL-2(F 1 2){A). See alta US. DEPT. OF
JusTice, FCPA Op RELEASE Mo 10-03, at 2 (Sepe. 1, 2000), avaecdafils
al I'rl:l.‘p;u".l'www.jus‘tiu;.guv'_u"trimina.|.-"}.ﬁ.ud.l' E:pa.-"ﬁpi.n:inm"?l:l 1041 Dﬂ}.pd I
{listing safeguards to ensure that consultant was not acting on behalf of
ﬁ:rn.'ign gun:mrncnl.‘:l.
M Brar see Sections :'H:l.ﬂ.lil:r]- and l{j-]-l:.ﬁ.]- of the ]:_'u.h:.ng\c Ace, 15 T_L'i.C.ﬁ
78dd-1{b) & (F)(3% 15 US.C. §§ 78dd-2(b) & (h)(4), T8dd-3(b) & (f)
4} iBuilihthg payments umptinn:l.
'"* Even though payments o a forcign government may not vielate the
mti-l.'lril:n:r}- F:uv:igiﬂn.i ol the FCPA, such payments may violate ather
TS, laws, inc]ud.'mg wire Fraud, money laundl.'ring. and the FCPAS
:.u.'uun‘ti.ng provisions, This was the case in a series of mattess I)rnl.Lg['Lt l:jr
0] and SEC involving kickbacks to the Iragi government throwgh the
Un:ih:d Makions Dil-fnr—Fnl:‘nl ngnm.mc. .Tn-.. r:g...":nmp]ain‘t. SEC
Inneped, supra note 795 Crim inal Information, Unired Shares o Innespee,
aufrg notc '.'-"9; Cm'npla.int. REC v Mava Hunli.ik MS. Ma. 09-..-»-862
May 11, 2009}, ECF Mo 1, avaifabile as |'|rt|_:| S wwwsec.govy
litigation /complatnts/ 2009/ comp2 103 3 pdf; Criminal Information,
United States v. Nove Nordisk 4/5, No. 09-cc-126 ([ a0 10,
1!:109}, ECF Na. l.all:-'ar.lraH:r af hHF:.ffwmr._'ru.iH:l:Eﬂ-\l.l'crimi.n:l."
ﬁ'a.ud.."&pn.":a.ws,u"m‘:rd {aken /051 ]-ﬂ‘?nmu-:inﬁ:.pd.}-; Complaine,
SEC v. Ingersoll- Rand Company Led., o 07-2v- 1955 (# Oet.
31, 2007), ECF Mo, 1, available at l'il:l."p'..".l'www_inﬁ:._gcv.-" itngation,
mpl:htﬂiﬂﬂ?!:m.ﬂﬂﬁﬁ}.pdf; Crim iml |nf¢r|1'|=tinn. Un:il."l:d Skaties
v Ingersoll-Rand Iraliana Spa, No. 07-cr-294 (| 0« 31, 2007),
ECFMa. 1, availalile af ['l.ttp:;"."www.]uiti.ﬂx.guv.-rcriminﬂ.l'qul.l'ﬁ.-pa.l'
ﬂ.il.'s."i.ngﬂ.'mnd.— italiana/10-31 -ﬂ?ingcrm”nnd.—inﬁ:.pdf: l:'-umplainl.‘.
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SEC v. York lnt'l Corp., No, 07-cv-1750 H Q. 1, 2007), ECF
Mo | [hereinalter SEC o Yook T Corge.], awa e et http;u"."ww.wc.
gon/litigation/complaints/ 2007/ comp203 19 pdf; Criminal Information,
United States v York Ine’l Corp., Mo 07-cr-253 Cher. 1, 20007,
ECFNa. 1 [J'll.'n:i.n:ﬁl:r Lhisred States o Yook Tt pr_ ,azuﬂ::“ﬂﬂ
htt'p:.l'.-"mnr.jmr.i:u.gm.":rhninalfﬁ:udfﬁ;pﬂ.fcmﬁ-"}lnrk." 10-00-07vark-
inﬁu.pd}.: Cum[:l.:in!‘, SEC v Textron |m;. Mo, ﬂ?-:v-lﬁﬂ'ﬁ .ﬂ.ug
23, 2007}, ECF Ne. | [hercinalter SEC e Textron), avaifafile ar ctp:S
mm.ﬁ:u:.g\uv.-rjiﬁg:thnﬁtnmp]:jnﬂﬂm'?fmmpms].pilf; MNon-Pros.
Agreement, In re Textron Inc. [.l'l.ug. 23, 2007, avaslilde ar I\ttpu"."www.
jus‘ti.u.'.gur_u"crim:inalﬂ.n.ud.l'ﬁ:pa.-"uk:.l'u:ﬁtmn-irw.l'ﬂ-ﬂ-z]-ﬂ?tu:tm.n-
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tepaopinion 209090 L pdf; VS, DEPT. oF JusTice, FOPA OR
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rugiun:] [SFT 0 E dc_p:rl:rnmt B pay mcentive rewards b irnl:r:rmnc leveal
enforcement r.'rFanti.-munt-l.'rﬁ.‘iti.n!;Ja.ws']..azm'ﬂlunu I\ttp;u"."www.jurti.m.
gmf:rhnin:lf'ﬁ'audf&Fm"up':inim."m.l'm] 1 F-Jf

e The Undted Seates has some stabe-owned entities, like the Tennessee
V:”L'}- .ﬂ.utl'burit:.-, tl'nt arc :ir|.1|:r|.1m|.'|1.t=li.ti.r_i r.'rFI:['l.l: Eﬁvurnml.'nt. h'Is:E:.rtJ'l:.-
v Middle Tenn. Elee. Ml.'ml:-:rship Corp., 466 F3d 399, 411 n 18

[ﬁtlﬂ Cir. Zl:lﬂﬁ-j {'[ T]I'u.'n: 1% no qunﬁtiun that TVA 15 an AFENCY aiiel
instrumentality of the United States”) (internal quotes omitted ).

ur During the pcr.ind. surrond irl.g the FCPA% ﬂﬁpﬁnn. state-owied
entities held virtual mnn.upalir_i and ll‘:lpl.':l'al.‘nd under state-contralled
]:u'.il:l:—::l.'tti.ng in rmany aational industnes around the world. .Trrgmm!’ﬁ-
WorLD BaNk, BUREAUCRATS 1N Business: THE EcoNoMics

AnD FoLrTics ofF GOVERNMENT ('WHERSHIE, WoRLD BaNk
FMovicy RESEARCH Report at 78 (1995); Suwita KIKERD AND
AHETU Kovo, STaTe ENTERrRISES, THE WioRLD Bavk Grour

[ Fels, 2006, availabile at |'|I:I.‘F'..".l':'ru.l.lr!‘:lr';l.‘":\:unl:..ulg,l'd.qmlcuml:nt:s_uII
]:!ul:l'u.'FDJit}'jﬁun'an'ﬂ-ﬂf}KUsni_Knh.FdF.

M9 T an | [ A]fer more than two decades of privatization, government
mvm.'rj[ii.p and contral remaing w'ull.'i'pn:.vll 1R many rugiuns—:.nd i
many parts of the world still dominates certain sectors.™).

7T date, consistent with the approach taken by DO and SEC, all
diserict courts thae have considered this isue have coneluded thar chis s
an issue of fact for ajgury to decide, See D:rdl:r, United States w Carsion,
2001 WL 5101701, No. 09-cr-77 ([l Cal. May 18, 2011), ECF Ne.
3-73 [I'b:n:im&-ur b}la!n‘f.’i‘buﬂ I Cdmn]; Uﬂitl:il Skaes v AEuiJ::,TS}

E. Supp. 24 1108 Cal. 200 1) Oeder, Uhisied Sraes o, Esgueniazs,
nr_ltlm Hnake 44.. ECF M. _:“3‘9; :.-."nurm D:rdl.':r.. Ll'ni.tl.'d Stabes v, ﬂ'sl'u.':.. Mo,
09-co-629 ([ Tex Jan. 3,2012), ECF Now 142; Order, United Stares

v Nguyen, No. 08-er-522 (] Pa. Dec. 30, 2009), ECF No. 144, These
diserict court decistons are consistent wich the accepance |.1:.' district
courts :.mrund I:['u: cuuntr:.- ﬁl.u'n:r 3-5 EuiJE:.- PJl:.i I:-}- i.ndi'ri.d.u:l.'i 'WI'H.‘I
admitted to vielating the FCPA by bribing officials of state-owned or
state-controlled entities. See Governments Oppesition to Defendanes’
Amended Motion o Dismiss Counts One Through Ten of the
|nrii.|.—trr||.'nt kb |S. U.rrr.rn;.'ﬁ'a']'am ﬂ:nﬂn,ru_lﬂm ot | ]‘3‘, ECF Ma. 3-]-2;.
Exhibit I, Dierend Staves e Clarsonr, s note 119, ECF Moo 335 [ lisz af
tx:mpln of enforcement actrons based on Fﬁln:ign afficials of seate-owned
cnEEes).

'mjur]r |ns|:|1.||:ti|:|n.i. L-'mmi.'im.rnu .En]w:.m:zr.:a?m ke -i-‘i. ECF MNa.
820; Order ae § and Jury Instructions, United Stetes v. Clarsins, supra note
119, ECF No. 373 and ECF Mo 5‘*’9:«4_;511&1’, T8I F. Sugp. 2dae 1115,
2 rminal Information, Unived States v. C.E. Millier Corp., et al,

Mo 82-er-THE C:l. Slrpt. |.7. IQEZJ,JMJ:&M} al J'll:l."p:.".l'www.
Justice.goy/ crimana .-"Fﬁ.ud.l'ﬁ.]:!a.-"uﬁ:.l'ct-mi]lur_u"|932-'|:|9-1'.'-'-1.'|.'-mi|.||:P
inﬁ:nﬂati.bn.pdl'-.
12 Cap Cnmiiint. SEC v Sam P Wallace Co. Inc., e o, Mo, 81-cv-

l?lﬁ .ﬂ.ug. 31, |932l]: C:ri.m'm:l |n}.1.1n11:.ti.¢n. Unih:rj Seates v
Ram P Wallace Co, Inc,, Mew 83-c0-34 Fele, 23, 1983 ), acailaide
al http:.l'f\nm._'rlnﬁcl;gm."nhnin:lfﬁ'au _|" 'Fm"tmiurja.m-wajlal:n-
mmpan:.'.-"l_‘?Eﬁ-ﬂz-!ﬁ-sam-wa||:uu-mm[:m:.--i.nﬁrmatium]:df; see aleo
Criminal lnfdu'm:l.‘:iun. United States v Gmd}tar Int'l Cﬁrp_. M, H9-
or-156 Day 11, 1989) [I'ra.r.'[i Tnd:ing Company wlentihicd as
“instrament i.t]r uf tl'u. Graverniment uf tl'u. R.L'En.l.l:ll.ic ﬁf ].TiLl-:'. all:-'ar.lraH:r
ar http:.l'.-r\nm.hnﬁ:r_gm."nhninal."ﬁaudf&pﬂfﬁm#ﬂﬂ-ﬁdrﬂrﬁ 1984
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158 Fep Cnmpjaint, SEC v ARE, supra note 48; Criminal Information ac
3, United States v. ABB Ine., No. 10-cr-664 Tex. Sepe. 29, 2010},
ECF XMo. 1 []'ll.'l\ci.n:l-'t:r Lhnired Seaves o ABB|, svweidadile ar |'|l‘tP,l',-"
mm.'fusl.‘:i:Lgﬂ-v.fn'hninalfﬁ'audfﬁ:Fﬂ,;"c:.wﬁ-":hl:r.-"ﬂﬁ-iﬂ- L0abbine-info.
pf; Constinucion Palitica de los Estados Unidos Mexicanos | ]o2s
amsended, are. 27, Diarie Oficial de s Federsein [DOY)], § de Febrers de
1917 {:Hl:l:.':l; Ley Dl Servicio Publice de Energra Elecerica, as amended,
art. 1-3, 10, Diarso Ohetal de la Federacidn [D0O], 22 de Diciembre de
1975 {Mex.).

155 Boe Inclictment ae 2, Dinired Stares o Erguenazs, supre note 44, ECF No.
3; Adfidavie of Mr. Louis Crary Lissade ar 1-9, i, ECF Mo, 417-2.

1B Criminal Information at 30-31, Liwired Srave o Alcared-Lacent France,
saepa niote 56, ECF Mo, 10
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15 Bee Ineernational Anti-ﬂril:-:r‘v and Fair Competition Act of 19938,
Pub. L. 105-366§ 2, 112 Sear. 3302, 3303, 3304, 3308 [1998).

1% Seetion 30A(F)(1)(B) of the Exchange Ace, 15 US.C§ 7T8dd-1(€1(1)
(B): 15 LIS.C. §6 78dd-2(h)(2)(B). T8dd-3{f)(2)(B).

15 Third partics and ineermediaries themselves are alse liable for FCPA
vinlations. Section 30402 of the Exchange Ace, 15 US.C.§ T8dd-1{a);
15 LS. 68 T8Ad-2(a), and 78dd-3(a).

9 Section 30A(2)(3) of the Exchange Act, 15 US.C§ THdd-1(2)(3); 15
US.C. §6 78dd-2(a}(3), 78dd-3(a)(3].

151 B, Eg, C-urnph:int. SEC v. Johnson & Johnson, Mo, 11-cv-686

Ape. &, 2011) [hercinafter SEC o fofmsan o folsor] {bribes
pand l\l'.ﬂ.IEJ'I Greek and Romanian :gcnh]-j, avarbeble at l\ttp;."."www_ﬂ.'r_

o/ litigation/complaines/ 201 l.l':-:mFZIﬁllEdf; Criminal Infarmation,

United States v DePuy, Ine, No. 11-ce-99 Apr. 8,201 13, ECF
Mo I [ hervinateer Unitea Stetes v DePay | (bribes paid throogh Greek
:Ecnh:l, avaifable 2t I'itrp:.".l'www.justiuu.gnt.":rim in.:]_."fnud.-"ﬁ:j_::,-"c:m.-"
Jupu}*—im,l'ﬂ'i—ﬂs-lldupl}'-inﬁa.l:df; Cuml:l::int, SEC v ABE, rupra note
48 (bribes pu.id r]'lmu.gl'i Mexican :gcnh]-: Crminal Information, Dl ed
States v. ABB, suipra note 123 I:nml.']-; Criminal Information, Unived
States v Int’] Haevester Co., No, §2-cr-244 Tex. Now. 17, 1982)
[bribies paid through Mesican agent), eoeifaile ar heeps/ foowowjustice.
gﬂr.":ri.min:l;"ﬁ-:ud_."ﬁ:pﬂjc:.w:g.-"intum:.tim:l—h:.rw.itcr.-" 1982-11-17-
int|.'rn:rinml.—h:rmt\crhinfﬂmﬂinnpd}'.
12 e Crminal Information, United Seates v Marubeni Corp., Mo, 12-
er-22 Tex. Jan. 17, 2012), ECF No. | [hercinafter Ueted Seates o
Marsdeens |, avadlable at ['l.tl:p:.-"."www.|u$ti.n:.g¢v.-"cr.imin:J.l'Fnud."Fcp:.l'
casvesmarubend /200 2-00 -1 T-maruben i-inﬁ'}m‘l:l‘inn.l:d.}'; Criminal
Information, Uieed Stares v JGO Corp., supra note 60, ECF No. 1;
Criminal Information, Deired Sraes o, Sramprogers, nipra note 60, ECF
M. 1 Cum]:ﬂ:.int, SEC v EMI, L and Snamp'rngcl‘ti.Nl:th:HJnd::
BN, Mo, 10-cv-2414 Tex. Ju v ?,Zﬂll}:l. ECF Mo 1, avadladde at
J'ltt']:l:.l'.-"\nnv_il:u.'.guvf]iﬁg:thnfcnmp]:jnﬂﬂﬂ 10 comp-pe2d10-119. di:
Criminal lnl-ﬂu'mal.‘:inn, United States v. Tnclﬂnip SAL Mo, 10-cr-439
Tex. June 28, 2000}, ECF M. 1 [hervinatter Lirea Stases v Tochaip)].
avaslille at t'l.tl:F:J"."www.justhx.g-uvfcrjminﬂf}'mdfﬁpafmn,l'u:ﬁnil:-
10/ 06-28-10-techni -Eﬁiﬂinﬁﬁmuinn.pdf: Cumpl:inr, SEC v Tnc['lnip.
Ma |Dh:v-m9ﬁ Tex. June 28, 2010, ECF No. 1 [ hereinafter SEC o
Tuﬁm:p]. aetlabie ar http:."hnnv.inu.gﬂuﬂiﬁpthnfcnmp]:.int_i.-"ﬂﬂ 10y
mmPTrﬁﬂlﬂ-llﬂ.PdF; Indicement, United Steter o Trr!rr,:upnl naste
&0 Cmph.int,SEC o, Hoaedlibnert o aneed KBR, ruipra noee 90 Criminal
Information, Dheied Snases o KEBR, supra note 30; Criminal Information,
Ulndted States v .'.’l'!a:u'!'r_}'.. e 8 -ex-597 Tex. Sepe. 3, 2008}, ECF Mo
1, seoserdadile ar hu]::,n',-"jurth:c.gun"crim:ina n.ud,l'&l::,-"cam,l':tmlc:,-a,-"ﬂﬂ-
Zﬁ-ﬂ'ﬁstmk:{-inf&pdf
15 B Criminal Information, United Stazes v AGA Medical Corpe, Mo,
08-er-172, ECF No. | (D Minn, June 3, 2008), ceailile a5 http:.-"_."www.
ju:ﬂ:iu.'.gun"crim:in:.l,-"Fﬁ.ud,l'FL]:!:,-"uk:,f:.gpncdmrpfﬂﬁ-ﬂ}-ﬂﬂ:.gp.—inﬁa.
df.
]I:'L' Compl.:i.nt,SEC . Imrosper, supre note 79, Criminal Information,
Ulndted States v Inmorper, nepra noee 79; Supcrmd:ing Criminal
Information, Dheied Sraves o Nagmen, saepra note 50, ECF No. 15,
availalle at ['l.tl:p:;"."www.jui'ti.w.guvfcdm:in:J.-"Fr.md.l'ﬁ.j:l:.l'uSn.l'
na:.m:.nu,-"ﬂﬁ-lé—lﬂnum:n—::upmmud—inﬁ:.l:d}'; EﬁmPlai.nr, EEC s
Tarrarer, sipra note 50,
1% Ler sources cited aipra note B8,
1% Be sources cited s note 68,
¥ Seetion 30A(2)(3) of the Exchange Ace, 15 US.Co§ T8Ad-1{a)(3); 15

Endnotes

ULS.C. 66 T8Ad-2(a)(3), TBdd-3(2){3).

1 Bee Seetion 30AFI2)(A) of the Exchange Ace, 15 US.C.§ 78dd-1(F)
[21(A); 15 US.C.8% T8dd-2(h) {31 A), T8Ed-3(F )3} A).

1 Bee Seetion 30A[F)2)(B) of the Exchange Ace, 15 US.Co§ T8dd-1(f)
()8 15 US.C.L 48 TRAd-2(h)(3)(B), T8dd-3(0)(3}(B). The “knowing™
standard was intended o cover “both ]:mj'lil.'litl.'d actions that are taken
with ‘actual knowledpe’ of intended results as well as other actions

I:I'nrt. while F:“:in.g short of what the law terms 'Fﬂﬁitivu kmwlcdgc.'
nevertheless evidence a conscious d:im.'gard or deliberate ignm’anul.'

of known circumstanees that should reasonably alert one o the high
probability of vielations of the Ace” HR. Rep. Mo, 100-576, at 920; see
ale Dimnibus Trade and Cumpcl.‘il.‘ivmun Act of 1988, Pub. L. Ma. 100-
418,48 5003, 102 St 1107, 1423-24 [ 1988).

Y'H R Rep. No. 100-576, ar 920 {1988).

2 Section 30A)( 1) of the Exchange Ace, 15 US.CO§ TBAD-1(c)(1); 15
US.C. 66 7RAD-2(c}1), TRAL-3(c)(10.

YCHR. RER. Mo 100-576, ar 922, The conferees alio noted chat *[i]n
Lnl."l:rF-n.'l.‘:inE whas & lawful under the writken Liws and mgul:r.inlu' oo the
normal rules of legal construction would apply” fa

7 S United Staves v. Koweny, 582 F Supp. 2d 535, 537-40

2008). Likewise, the cowrt found thae a provision umnder Axert law thar
relieved bribe payors of eriminal J:i:l)il.i.t]r i.ft[u::.- were extoreed did

not make the bribe payments legal. Azeri extortion law prechudes the
Pm.incut:iun af the payor af the bribes for the UlLE:l payments, bast it does
not make the payments h:pL I at 54041,

M Section J0A () 2AD, (B) of the Exchange Ace, 15 US.C§ T8dd-1(c)
[2); 15 ULS.C. 8% 7add-2(c)(2), 784d-3{c){2).

"% For example. the Eighth Circuit Court of Appeals found char
va:iding aicling tckees toa povernment official inorder o Dt‘:lrrupth.'
Lﬂﬂ.'l.ﬂ.'r“.t d'ﬂt ﬂ.H"".L‘I. m=:|' ﬁhl’m tI'|L bigig EJ' a 'l'inlil.".inl'l. u"-tJ'IL PEPA"
anti.-l)rihl.'r]r provisions, See Faebo, 923 F. 2d ar 1311-12.

1 Bee pemerally US. DErT. oF JusTice, FOPA O RELease 11-01

{ Jurne 30, 200 1) {eravel, |.1‘:I-|.'|gi.r.|g. and meal CRPENSCS of ewao fl:m:i.gn
otficials for ewo-day trip o United States to learn about services of U5,
adq‘:lptiun service Pn:u.':id:r]-. arstifable at htt'p:.".l'mm.jmt:icu.gur.":ri.ln inal/
fravd/ fepalopinion/ 200 1/ 11-0Lpdf; US. DepT. oF JusTice, FCPRA
Or. RELEASE 08-03 [ July 11, 2008) (stipends to reimburse minimal
travel CEpCnaes ufh:ﬂ,gﬂ-wrnmunt-:ﬁi.l:i:r:d purn:.l'nl‘s :J."u.'ndi.ng press
conlerence in fnlti.gpi tnuntrﬂ. availabile ar ['l.ttp:.-"_u"ww.luﬁtinc.gﬁv.-"
eriminal Frawd/ fepafopinion/ 2008/ 0803 pdf: U5, Derr. oF JusTice,
FCPA Or. RELEASE 07-02 [Sepe. 11, 2007) {domestic travel, lodging,
and meal CXPRERECS of six ﬁ:ln:lg.n alfficials for six-week educational
Pn‘:lgmm:l. avaifalle ar |'||."tj_:| :.-"_u"www.ru.itinr_gm.l'crimi.na.l.l'ﬁ'aud.."f:pﬁ."
opinion /270702 pdf; US. Derr. oF JusTice, FOPA On. RELEAsE
07-01 (July 24, 2007) (domeseic travel, lodging, and meal expenses
quLt I:OCI'L'IP'I n"EL'ilIs Eﬂ' Fﬂul"dl}' Ld.m“inﬂil il'ld F:I'umnl.".inml. tour

af 5. CcOmpany’s oprratons sibes ), aveidable ar htt]:l:.".-"mnv.jmt:il:l.‘.
Eﬁv.-rcrimi.n:.l.l'ﬁ'aud."fcp:."npinlﬂnﬂm'?fml}] .Pdl'-. LIS DerT. 0F
JusTice, FCPA Or RELEASE 04-04 (Sepr. 3, 2004] (travel, lodging,
and modest per diem expenses of five Foreign officials to participare

in ni.m.'-da:.' :tud:.' pour of mutual nserance mmpa.nir_i:l. avaifabile ar
|'|ttl:r:.-r_u"www.|u.iti|:u:.Eﬁv.-rcﬁmin:].fﬁ':udffcpnfﬂpinlﬂnﬂﬂﬂlifﬂ‘im.

pedf: U5, DePT. 0F JusTice, FOPA Or. RELEASE 04-03 [ June 14,
Euﬂ"ﬂ {tnv:l. Ind.g;ing.. meal, and insurance cxpenses for pwelve fnn:i.gn
officials and one translator on ten-day trip to three US. citics to meet
with L5, Pu.l:!l:i: sector a['E::ial.i:I. available ar |'|l.‘1:P :.n'f'www.ju.iri:r.gm.n'
criminal/Fraed/ fepafopinion 2004/ 0403, pdf; LS. DEPT. 0F JUSTICE,
FCPA Or. ReLease 04-01 [ Jan. &, 2004) [seminar CXPEmiCE, inrJur.{inE
rCCEpEics, meals, transportion anad hadging costs, for oenc-and-a-half
dl}'tnmplmti.w I=W .il:l11ini.l.' Lilsl Ii])-ﬁr i.I'Jd 1'_|1'|.]:||.¢}'I1'|Lnt Iiw Lﬂ rﬂl’LiE.ﬂ

tuuntr]r-]. avadlalile ar ['Lttp-:.-"_u"ww.luﬁtinc.gﬁv.-"cr.iminaJ.l'Fn.l.ld."fcpa.l'
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apinion/ 2004040 Lpdf; US. DEPT. oF JusTice, FCPA Or. RELEASE
Fe-00 (Mov. 25, 1998 (rravel, ludgi.ng.. and meal CApEnSCE ufmgi.r.‘ma.l
government n.'pn.'knl‘.:.ti.\-l.'t to atbend tmini.ng couries in United

Seates), avaslalde at ['Lttp:_u"."www.jurti.oc.pav.-"crimina].-"ﬁm.l.d.l'f'cpa.l'
apinion 1996960 Lpdf; US. DEPT. oF JusTice, FCPA Or. RELEASE
9201 {Feb. 1992) {tni.ning CXPESLE 50 that ]'(un:ign affictals could
:ﬂbﬁtivdr PL‘IEL‘IH'I'I. duities related o cxecution and Pcrﬁ:lm'laml.' a}.jﬂint-
VENEIEIS Agrecment, i.m:|.|.1di|1.g seminar fees, airfare, ludging.. meals, and
El‘ﬂl‘l.l.nd. tnni]:urt:ﬁﬂn:l,alwifnlwnu I'ltl:p;u"."ww.jurti.oc.guvfcriminal.-r
ﬁ'a.ud.."&pn."ltviuw.-r 1992/ 9201 .pdf.

WS, DerT. oF JusTres, FCPA O Rerease 1101 June 30, 2011);
LS DerT. oF JusTice, FOPA Or. RELEAsE 07-02 (Sepe. 11, 2007);
LS. DerT. oF JusTice, FOPA Or. RELease 07-01 (July 24, 2007}
LS DerT. oF JusTice, FOPA Or, RELEASE 04-04 (Scpe. 3, 2004); ULS,
Derr. oF Justice, FCPA Or Rerease 04-03 | Tune 14, 2004); TS
DerT. oF JusTice, FCPA OF RELEASE 04-01 [ Jan. &, 2004,

WS, DerT. oF JusTree, FCPA O RELease 96-01 {Nov. 25, 1996
WLLS, DErT. oF JusTice, FOPA Or RELEAsE 11-01 { June 30, 2011);
LS DerT. oF JusTice, FCPA Or. RELEASE 07-02 (Sepe. 11, 2007):
US. DerT. oF JusTice, FOPA Or. RELEase 07-01 (July 24, 2007}
LS DerT. oF JusTice, FOPA Or. RELEASE 04-04 (Scpe. 3, 2004); LS.
DerT. oF JusTice, FCPA OF RELEASE 04-01 | JTan. 6, 2004] .

WS, DerT. oF JusTres, FCPA O Rerease 04-01 { Jan, &, 2004)_
U, DEPT. oF JusTice, FCPA O RELEASE 08-03  July 11, 2008).
RS Derr. oF JusTres, FCPA O Rerease 11-01 { June 30, 2011);
LS DerT. oF JusTice, FOPA Or. RELEAsE 92-00 (Feb. 1992),

UK. DerT. oF JusTice, FCPA Or RELEASE 08-03  July 11, 2008).
a7

W pd; US Depr. oF JusTice, FCPA Op. RELEAsE 04-03 ( June 14,
20004} LS. DErT. oF JusTice, FOPA O RELEAsE 04-01 {Jan. &,
2004 ); US. DEPT. oF JusTice, FOPA Or RELEASE 07-01 {July 24,
2007)

LS, DerT. oF JusTres, FCPA O Rerease 11-01 { June 30, 2011);
LS DerT. oF JusTice, FOPA Or. RELEAsE 07-02 (Sepe. 11, 2007);
LS. DerT. oF JusTice, FOPA Or. RELease 07-01 (July 24, 2007}
LS DerT. oF JusTice, FOPA Or, RELEASE 04-04 (Scpe. 3, 2004); ULS,
Derr. oF Justice, FCPA Or Rerease 04-03 | Tune 14, 2004); TS
DerT. oF JusTice, FCPA OF RELEASE 04-01 [ Jan. &, 2004,

UK. Derr. oF JusTice, FCPA Or RELEASE 07-01 { July 24, 2007,
LS DerT. oF JusTice, FOPA Or. RELEase 08-03 (July L1, 2008).

" Enr u:mpl.c. DDJ has _‘Fn:viuusl}' :Fprdvuj :tp:ndil‘:l.ln.'s on behalf of
r:.rrl.iJ]r members or for entertainment purposcs under oertann, limited
arcumstances. Seg, eg, VS DerT. 0F JusTice, FCPA Rev. P RELEASE
8302 (July 26, 1983) (declining to take enforcement action againse
company secking to provide promotional tour for foreign official and
wite, where both had :Jl\c:d}'l:l:nru.'ri a erip tor the United Staees at their
awn expinse and company proposed o pay only for all reasonable and
MECCRiLry actual domeseic CRpREnEES ferr the extension of their tavel to
:Jluw tl'u. F:rumﬂtir_'rn:l Eomir, w[‘Li:l’i wuH nak un:u.d $5.|:Imj, a:u.l‘!uli'.llnu
I\tl:p'.._u"."ww.justi.-nc.gurfcriminah-r}'ﬁ.mj.l'Fcpa.-"n."ri.cw."l‘?ﬂ}."rﬂﬁﬂlpdﬁ
1w UnJilu.' tJ'lL' llJI:iJ l:w =nd I:-Em:. .Et.'ll: upcnd.ihm: dlﬂ;cnm'_i.. t|'||:
r:.ciJita.ting PAyInCHEs CROCPLION IS not an affirmative defense to the
FCPA. Rather, payiments of this kind fall outside the scope of the
FCMAs I:H'il:-ur:.l prnl'ii.bi.ti.-l‘:ln. Prior vo 1938, the '}'al:ilihl:ing paymenes”
:ncupti.ﬂn Wik Ln:mp-ﬁn.tcd into the definition ﬂf'ﬁhrﬂign uﬂi.ci.:L' which
excleded from che stapures purvicw officials whose duties were pa'i.ma.rih.'
ministl.':l"u.l o dl.':ri;nl_.'i'nr F\ur\cign Cm'nlpt Practices Act df 19‘-'"'-"'. Puh.
L. Me. 95-213, § 104{d){2}, 91 Sear. 1494, 1498 (1977) | providing that
the term J'.ﬁnzign afficial “does not include :n}'cml:lcl:.lnc afa Eun:ign
EUVEIIINERE O any dupﬂ.mnmr_. agency, or i.nitnum:nh]i::.l thereof whose
custres are ck:nti:"}l ministerial o clesical”}. The arigiml. exeeption thas
focused on the duties of the recipient, rather than the purpose of the
Pl:.llﬂl:l'lt. I pmn:tin.'. I'buwu."r\cr. 3 prﬂﬂ.‘d di.ﬁ;uulttu ri-l:tl.'rmi.m.' wl'u.'l:l'bur
a ]';un:ign official’s duties were “ministerial or clerical.” 5. Rer. No. 100-
85, at 53, Responding to enticism that the statutory language “does not
learly reflect Congressional intent and the boundaries of the prohibited
conduct” Congress revised the FCPA to define the exception in terms of
the Furpu.il:aftl'ru payment. H. Rep, No. D40, pt. 2, ac 77, In d.ﬁi.n,gsu.
Congreis redterated that while its Pl.‘ll.il::.l to exclude ﬁuuih.ti.ng payments
refleceed pra.:tin] considerations of cnforcement, “such payments should
it be condoned " Jd The enacted |:ngu:.g. reflects this nacrow prurprse.
" In exempting facilitating payments, Congress sought te distinguish
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them as -PI}'IHL'I'I‘tg which n'u:nﬂ]-' Ve & P:.rti:lu.l:.r matker ward an
eventual act or dectston or which do not invelve any dikn:lti.ﬁna.r]r acEion,
ving the |.':|:=|1'||_:|||.'s of a p:l‘:ui.t]r P:.ld o a customs aflicial o !PI.'ﬂd the
Precessing of a custerms decament”™ or “payments made te secure permits,
]iL'L'nSL's. ar the upud.i.ti.ﬂ-u.i pcr}.ﬁrn'la.ru.'l.' af simlar duties of an chcnti:JI:.l
mingsterial or clerical nature which must of necessity be performed inany
event.” H.R. REr N, 95-640, at B,

" Section I0ALN)(3)(B) of the Exchange Ace, 15 ULS.CL & THdd-1(£)(3)
(B): 15 ULS.C. §6 78dd-2(h)(4)(B). 784d-3(¢)(4)(B).

155 I 2 2000 decision, the Fifth Cireuit tmphﬁ:.nd this prrecise peant,
commenting on the limited nature of the facilitating payments exception:
A brief review of the types of routine governmental

sctions enumeested |.1:.l Cdngn.'k shows how limised

Congress wanted to make the grease exceptions.

Remstrine gﬂ'rcmmunhl. ackion, for stance, ineludes

'nl:-tainin.g permits, licenses, ar ather afficial

documents br:tqua.li}.}' a person to des business i

a fnn.'i.gn country,” and 'm:hnduling inspections

associated with contract performance or inspections

relaced to transic nl'gnod.i ACTERS COUNETY.

Tlu.nﬂﬁn:. ot gﬂwmrlu.'nhl.:uﬁﬂn derss nt

include the isuance of srery official decument or

saery indpecton, Lauie unJ}' (1) documentation that

qualifics a party to do business and (2] scheduling an

impﬂ.‘tiun—m.‘r]r Harrow atl.'gurins ﬂ":rglﬂ]r FEHE-

dis:n.'tiuna.ry. mindsterial activities pl.'rﬁ:lrrnnd I:rj-'

inid- oF lovw-level J\.un:ign funetonaries.
United States v Kay; 359 E3d 738, 750-51 (Seh Cir. 2004 {insernal
Footnote omitted) (emphasis in oginal}.
165 Man-Pros. Agreement, In re Helmerich & Payne, Inc. {]u]]r 29,2009}
[J'll.'l\ci.n:&l.':r fir ve Hﬂ':wmn.‘ﬁ- |$‘ .Pa_}wzl. amr.lra'.ll:n!'r ard |'|I:'tj_:| :.-"_u"www.[u.itinr_
gﬂ-'r.":ri.minalf'l-raudfﬁ.'Fm"q.'a.'m.'i.-"hulmurhﬁ-Pi}'n:fﬂﬁ-thdm:rh;h-
:En.'r_pdf;. Admin prﬂn:u.'ding Drdl:r, In the Matter of Helmench &
Payne, Inc., E:.d'la.ng: At Release Mo, 60400 [j1.||}' 30, 2009 [ hercinafter
i H'ar Maiter q,fHa{mnﬂfﬁ Ei‘ .Pa_].-m.r]. amd:w“r Sl ['lttp:ffwww.sc:%ﬂ'r."
litigation admin/ 2009/ 34-60400.pdf.
™ C:ri.miml. ||1J\.ﬁn'|1=.tim. Vetcn Gn:.l C.untmlt ||'|r_. rhu':. Mo, 07 -
or-4 Mo, I:. Tex. Jan. 5, 2007}, ECF MNos, 1-2, avaifable ar |'|I‘:tj_:| T
mm._'rusI:il:r_ga'r."ai.min:Lu"fr:udf&pﬂfﬂmﬂvum-mmmhfﬂz-uﬁ-
O7vetcogray-infopdf,
¥ Cmplaing, SEC v. Moble Corp., Mo, 10-0v-4336 !Tu:l:. Now.
4, 2010), ECF Mo 1, avedfable ar htt‘p:.l'.-’mnv.in:.guv.-" iEigation,’
mmPlainh.l'zﬂlﬂ.l'nﬁmpilmg.pd}.: MNon-Pras. A.ptl.'ml:nt.. I e NL‘;H:
Conp. (Mo, 4, 20000, avarlabde a ['l.ttp-:.-rfww.luﬁtinc.gﬁv.-rcrimind.l'
}muj.l'ﬁ:j:a.l'nﬁ:.l'ml:k-nﬁrpf' I-M-lﬂmhh;-mrp-npu.l:df;maim
SORTLES J.'r.rnd'sr&mw norte GH.
'm“’n:khﬁg Group an Bu'i.l:lcr]r. 2009 Reconmmenidation q,l"!ﬁ-a f.'wnf.l‘fﬁr
Further Cnmfuimg Bn'&':rjr u-_,l"ﬁl.rngw Prblsc @ﬁ‘n‘uﬂ ir Dnternctional
Bresiness Transactions, at 51" |:I\L'I:ﬂl'l1l'l1l:r.|d irl.g counkries should
periodically review their policies and approach to facilitation payments
and should encourage companies to prohibie or discourage facilitation
payments “in view of the corrosive effect of amall facilitation payments,
p:rticul:rj}'un sustainable econamic dcv:lﬂpmmt and the rule u”:w"]-;
%rhng Crroap on Bril:-:ry. Ulnigtend Seaves: Phase 3, a0 24 {Oct, 15,
201 D:I. amr.lr.n'Hr arf |'|I‘:t1:| :ffwww.dmj.ﬂ-rgfd:ﬂaund.l' ].ﬂ_u""'lﬁ.-"-'i-ﬁl 1 M‘i 1.
pdf [:mrn:ndin.g United Seates bor Ateps taken in line with 2009
recomimendation to encourage companies to prohibit or discourage
facilitation payments].
Lar F:.n:il.i.t:tin.g payments are ||.||%p] under the LK. Bril:u.'r]r At 2000,
which came into force On]u]]r 1, 201 1, and were also iJlL'ga]. under
]:!riﬂr UK. lcgigla.tim. Ko Eril:-ur:.l At 2000, ¢ 23 I:F_ng]-, areibable
ar http:.l'.-"\nm.l:gis]a.tinn.m:r.ul:.-"ukpga.l'lﬂ 10/ 23/ contents; see alio
LK. MInIsTRY oF JUSTICE, The Bridery Ace 2000: Grtdience Aot
Procedures Wihich Refevant Conmercial Organisations Can Pat finto Plece
1o Preverit Persoris dssociated with Hnamﬁm Hrﬂ!.lmx {Sectran 9 :_-friu
.B.rf&'u} Ace 2000), ax 18 (2011, avaslable ar htq;;.".l'www.justh;u.gnv.uh"
gu.i.d.:noc."dﬂ;i.-":ril:ny—::t—ﬂﬂlu-gu.i.danoc.pd}..
168 Cg, e, Non-Pros. Agreement, Juo re Hedraerivh o FPayne, upra note
163;. e’tdm . Prﬂnﬂ.‘ding Drdcr. I !;J'EM‘H'ET g"‘Hrfmem.ﬁ d"ﬂl_;me.
sipra note 163,
1 I aeder to establish duress or COCTCRON, 4 defendant must demonstrate
that the detendant was under unhwfu],prnunt. pmimediate, and
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impcnd.ing tJ'lr\nt r.'thL':.tJ'l OF SErHoLS hndi.l]r inju:r].';. I:I'nl: tJ'lL' ri-:fl.'rulant did
not n%l'gmtl:.' o lt:l:lr.is]}'q.‘rntl.‘ a satuation where he would be forced
to mp.gc 11 :ri.miml. uurulu:t I:r_E.. [1.:.1.' l:n:u:n m:.l-&'mg Fi:.'l'ﬂl:ﬂt! A% [:::rt
of an ongoing bribery scheame); that the defendant had no reasonalsle
JLga.I albernative to v:inl:l.‘:ing the I.I'W': and thae there was a direet causal
relationship berween the criminal action and the avoidance of the
threatened harm. e Eleventh Circuit ]‘:tl‘cmjurf [rste., Spc::ia.l Ingr.
M. 16 {2003]; see afse Fifth Circuit Pattern Jury Inser. o, 136 (2001);
Sixth Circuit Pattern Jury [nste. Mo, 6.05 {2010); Seventh Circuit Pateern
Jury Instr. No, 608 {1998); Minth Circuie Pactern Jury Inser Mo 6.5
{?_UHJ]; 14 Kevin E U'f\-‘[:“l:}l,]:]r E. Gn:'lig. Hai. William C. Lee,
Feelerad frry Praciice ad festruceions § 19,02 (6th ed. 2008 & Supp.
2012

e RER MO 95-114, ax 11,

7 I, ae 10,

ld.ac 11,

T United States v. Kezeny, 582 F. Supp. 24 535, 540 .31 ([ R
2008,

" Kozeary, 582 F. Supp. 2d at 540 (citing 5. RER Mo, 95-114, az 10-11].
17

""'ﬂ:ux Fﬂ.}-ml.'nti..}lnwuwr. muist I:n. :.n:\cuﬁ.tl.'l.:.- nﬂ.u.h:d 15} t|'||:
company’s beoks and records so that the company and its management
are aware of the pavments aind can assuee that the pravments were prnpcrl:.-
made under the circumstances. For 1.':um|_:||.1.'. in onc instance, a Kazakh
imm:ign.tir_'m FI\uMqu t|'|n:=|:|:1-|.'ri to ﬁnl:.. j:.il. [+ dc_pnrt mpla}tus

ol a5, comipany s :ulnsi.diar:.'. Bl:"n.'rin.g the threats to be genuing, the
cm]:!l.q.-l.'l:‘ i Kazakhstan :nug[ﬂ: Euidam.'l.' from senios A germent

of the VS, subsidiary and were authorized o make the payments. The
cm]:!l.q.-l.'l:‘ then purj the government atficial a total ﬁfsf}ﬁ,ﬂuﬂ lu.1ing
]:!l.'nnlul funds. The :ﬁ'l.ll:riid.ia.r:.I reimbursed the tmplu:.'nr.i.. Tbuat e ﬁlsd]r
recorded the reimbusiements as ‘hl:.r‘\- acdvanees™ or “visa fines” The
parent company, which eventually discovered these payments, as well

a4 other impm[:u:rl}' boaked cash payments miacde to 3 Kazakhstant
consultant o obeain visas, was cha:gcd with civil vialations of the
:-u:ﬂq.mt:ing pmv:itinn.i. Admin. P:r\ul:mj:ing D:rdl.'r.. I the Matter of
MATCO Group Ine., Exchange Act Release Mo, 61325 (Jan. 11, 2000,
a:uafnlunu ['l.ttp:J"."www_wc_gm“lti.gatiﬂn.l':dminﬂﬂ 1 Uf}‘i-ﬁ 1 HSF-JF
[impﬁ.‘iing ceasc-and-desist order and $65,000 civil MEHACEAY pcnaJr:.']-.
I_.';M_hll.':.' Tnstructrons ag 21, Un ieed Seates v e’tgu:il.:r. Mo, 10-ce-1031
_ Cal. May 16, 20017, ECF No. 511.

" Res, e, Pacific Can Cou v, Hewes, 95 F2d 42, 46 (9th Cir 1938)
[“Where one COFPOrALon 1% contrelled I:v_:a another, the fermer acts

ot fnr i.tilﬂ“:rut FL] dil\ctfﬂj I)]. tl'u. |.:I:h:r. tl'u. SHITHE 2% r :.gl.'rl.t. anrj t|'||:
princigal is liable for the acts of it agent within the seope of the agent’s
authotity”); United States v« NYNEX Corp., 788 F Supp. 16, 18 0.3

1992 {holding that *[a] corporation can of course be held

cr.irrii.n:]l:.' liable for the acts of it agents,” inulud:ing “the conduct of ie
subsidianes”).

'-gParfﬁr i Cn.,ﬂs- F.er at liﬁn; NYNEX ﬂwp.,?sﬂ E Eup_‘p. at 18 n.ﬁ.
150 Ce, £, Srandard Onl Co. v, United Staces, 307 E2d 120, 127 (5th Cir.
L962).

A dmin. ]‘mmd.ing Creder, In ehe Matter of Unieed Induserial Corp.,
Em:[u.ngl.' Act R.L'l.cak M. ﬁms I:M:.]r 29. m?}.nmufa&& al J'll:t'j:!:.l'.-r
mnv.ﬁ:c.guv.-"]iﬁgathm"admin.flﬂﬂ‘?."ﬁé—fvmﬂﬁ.pdf; see aefro Lit. Release
e 2]“5]-. SEC i"[‘fﬂzﬂ' {M:.}' 29. EI}DE:I. all:-'ar.lrafnir al |'|L‘t|_:|.l'.-"mnvm
gov/litigation, litrelcases/ 2009/ 162 1063 Jitm.

'n.';nr. 8., Plﬂil.i.p U:rnﬂ:s:.-, W;nu Youe D.nr:l:r Kovore Cane Frerd YVowe: Succeisor
Liabdity Resleing From Inadequare FCPA Due Difipence in

T:m.!u.:u'!am:. ]'.'-rﬁ]- le;"Can. 63'. 5]-7 I:Z'Dl:l‘}:l I:‘J’u.i a ||%,=J matter, wl'u:'l
I COCPOCELKIN S0GUIres another. it agumes any cxisting liaksilities of
that tnrpmal.‘:iun. i.m:lud.ingli:l:il it:.- for unlawiul payments, E\I%il'djl.'!'i af
whether it knows of them.”). Whether or not succesor liability applics to
F [::.rti:lu.l:.r mrp-lhmh. Eransactiod d.cpl.'rulgan tJ'll.' r:u.'l‘s i.nw.'t]vtd :.nrj skake,
federal, and, pmntia]l:.'. I'n:n."gn Law.

1 Bew, e, Carolyn Lindsey, More Than Yoo Bavgataed jor: Successor
Lrﬂ'.ﬁu'fr.r_]r Uneder the L15. Foreipn Corrupt Practices A, 3% OHI10

L. REv. 959 966 I:EEH:I‘}-:I {‘e’d]nwing a coimpany to cicape its debs and
liabilities by merging with another entity is consadered to lead to an
wnpust n:mlt.":l.

154 B, £, Melrose Distillers, Ine. v. United States, 359 US. 271,274
{1‘3‘59] I:a.l:ﬁnning |::ri.|11.in=l Suddessor |:i:l)i|i.t}' Eur antiErusk vi.nhl:.ti.bnﬂ;.
United States v. Alamo Bank of Texas, 880 E2d §28, 830 (Sch Cie, 1989

Endnotes

(affirming criminal successor lability for Bank Scencey Act vielations];
United States v. Polized, 500 E2d 856, 907 [9ch Cir. 1974) (affirming
criminal successor liability for conspiracy and Travel Act violations);
United States . Shields Rubber Cr_'trl:r.. Ti2E 51.||_:|F. 09, §71-72 I:
Pa. 1989) []:!L'rmi.tting criminal m.1|:|:\|'_iﬁt‘:lr|ia|:ri|il::.I bor customs violations);
see el Unived States v. Mobile h‘l:.l:cni:.l.'i.. Ine., 776 Fad 1476, 1477 I:lﬂd'i
Cir. 1985) I::uwing criminal ]:luﬁt-dihulutiun Jial:rili.t]r for antierust, mail
fnurj, il'l.ll f:.lk statemont 'ri.qb]:.tiﬂ\ng};_

% Complaine, SEC v. The Tiran Corp.. No.05-cv-411 (2201
2005) {diw»n}'uflzc PA vialagons during pre-acquisition due Ju:iu\cnc\c
protected potential acquiring company and led to termination of merger
:gn:u.'rru.'nt:l, anailable a I\ttp:.".l'www_iur_gﬁv.”itiptinnn.-rmmpl:intw'
tumpl?lﬂ?.pdf‘ Criminal Information, United Seates v Titan Corp,
Mo, 05-ce-3 14 Cal. Mar 1, 2008) (same) [hereinateer Uhired Staser
i Titan f.'w:il.] Laevailabile ar |'|r|t|_:| :.l'.-"mnr._h.l.il.‘:il:r_ga'\'.l'nimi.nal."ﬁ'aud,;"fl:pﬁ."
tmﬁ-rtitanﬂ;nrp.l'ﬂ]--ﬂ]-ﬂStitm-h‘lfﬂ.Plf.

Y Ear a duscussdon of declinatrions, sce Chap'tl.'r 7.

7 See Complaint, SEC % El Paso Conp., No. 07-cv-599 (7.
2007). ECF Mo. 1 [hereinafter SEC 1w £ Paso Corp] (charging company
with books and records and internal controls charges for improper
payments oo Irag under Onl-bor-Food Pmparnrn::l. aeailatile ar
hetpef fwwwsecgov/litigation complaints/ 2007 /comp 1 9991 pdf.

Lo Curnph:int. SEC v, Alliance One Int'l, Inc., No. 10-ev-1319

Aug. 6, 20107, ECF No. 1 anadleble ar hiep/fwwasee gov/ liigation
tump]iinﬂﬂﬂ]ﬂ.-"mmpl lélﬂ-a”iamx-mw.pdf; Mon-Pros. Agreement,
In re Alliance One I.nt'].. [rne. I:.uh.Lg. &, 2 lﬂ:l.. anseibable ar htt']::.l'.-rmm
Justicegov/ crim imLu"fnudfﬁ:pm’cm;ih”iinuu-ﬁnufﬂﬂ-ﬂﬁ-lﬂallia.m:l:—
un.t-npn.l:rdf; Criminal lnfnr:mt'lun.. United Staees v. Allianee One Int'l
AG, Mo, 10-ce-17 Va. Aug. b, 2000}, ECF Mo, 3, avaifadle ar
|'|ttl:r:.-r_u"www.|u.itic\c.sav.-rcrimina.l.l'ﬁ'aud."rcpn."ﬂws."a“'L:.m:l:-unq"l:ls-ﬂﬁ-
|Ua]|i:nc\c-un.|:-i.n|:a.pdl"; Crminal Information, United States v Allance
One Tobaceo Osh, LLC, Mo 10-er-16 | Va. Aug. 6, 2010), ECF
Mo, 3, availaeble o h'trp;u"."ww.jurti.ix.guv_u"crirninﬂ.-"}'ﬁ.ud.l'ﬁpa.-"uﬁn.l'
:I“m:l:-unm"ﬂﬂ-ﬂﬁ-|D=J|iancc-um-tuhu:&inﬁ:.l:rdf.

Y0 e Criminal Information, Unived Seates v Syneor Tarwan, Inc., No.
02-er- 1244 ([ Cal Dec. 5, 2002), ECF Mo 1. ovilable st heep: 1/
www.luﬁtin:.gﬁv.-"i:rimi.na.l.l'fnud."Fcpa."n.ius."i}lnmrhimn.-"|.2-|:I5-
ﬂIs:.-ncuH::iw:n—inHJ.FdF: Plea A reCLIEng, United States v 5}'nmr
Tarwan, Inc., Mo, 02-cr- 1244 Cal. Dee. 9, 20023, ECF No. 14,
amerlable at http:.".l'ww.juﬂicu_gu'r.":rhm imufnudfﬂ:[:ﬂcamhrn:m-
taiwan/ 12—133-U11pl:m-taiwm-]:l-:a-ipcu.pdl:.

% See Complaint, SEC % Syncor Int| Corp., No. 02-v-2421 ([}
Dree. 10, 20020, ECF Mo 1, avasfabde ar ['l.ttp:.-r."www_'nu:_gur."li.ti.gp.tim.l'
cump]aint_i.-rmml:rl?ﬂs?.htm: SEC Sjmu.'n:r International Cr_'trl:r_. SEC
Lit. Rel. 17997, (Dec. 10, 2002), avaifalde ar I'Itl."p;u"."ww:iuc.ga'\'.l'
|itig:l.‘:inn."“.tn:lua.wm"lr]?ﬂm.ﬁtm.

10 g Cq‘:u'nphi.nt, SEC o, Yord Dar ¥ Corge, supre note 11%; Criminal
Information, Dnired Stares o Fork fee ¥ Corp., sapra nore 115,

12 S Criminal Information, Unived Seates v. Latin Mode, Inc., Mo,
09-cr-20239 (J Fla. Mar 23, 2009), ECF No. 1, avaslabie ot heep://
www.luﬁtic\c.gﬁv.-"i:rimina.l.l'fﬁud."fcpa."n.ius."li.ttnn-app]iudjﬂﬁ-ﬂ}-
ﬂEI:t‘inmdn—inEJ.FJf: cLandia Int’l Ine., Annual R.L'Fﬁrt I:F\urm |'|:|-K:I.

ar 20 I:.."L]:lr. 2, 2009, aeadlalde ar ['l.ttp:.-"_u"www.w:.gn'r.".l'l.rthim.l'tdgarf
dara/ 135281970001 1931250907096 1 /d 10k hem.

1% e Criminal Information, Unived Seates v. Salvoch, Noo 10-e-20893
I:.. Fla. Diec. 17, 2000}, ECF Moo 3, avaslable ar hetpe/ fomowjustice.
Eﬁv.ﬁ:rimini.l.l'ﬁ'aud."fcpa."njcs."h|w:hf']1- l?-lﬂsalvnch-i.nfn.pdf;
Criminal Information, Uniced States v. Vasguez, No. 10-cr-20894 (|
Fla. Dree. 17, 2010}, ECF Mo 3, avadfalile as hrtp:.-"_u"www._h.l.iti:r_gm.l'
crim:in:.l.-"l'.n.ud.l' E:[::..-"cam.l"rabquuzjg.-r 12-17- lﬂv:.nluc:-}u:n-:inﬁ:l. d.F;.
Indicement, United States v Granados, et af, No. 10-cr- 20881, i
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]'1:. D |4. zﬂl'ﬂ}. ECF Ma. 3. amrfa“r arf hﬂp:.-r_u"www.[u.itic\r_gd‘:r\-.l'
:rim:im|ffmd.-rkpa.-rcam.l'gnnuju§-jnrgd 12-21-1 ﬂgmid.a.i-:ind.i.ﬂ:t.pdf.
“".Tre Dl.'ﬁ:rmj Pras. A.gr-u.'ml.'nt. U.!rr.r:ﬂr.'ﬁ'.ﬂ!u Fin .Tuampmlgm'f,ygpu
note 60, ECF Mo, 3, aeaifaile ar |'|rt|_:| :ffwww.putictgm.l'crimha.l.l'ﬁa.ud."
Epﬁ."::.wiu"jmm[:rﬁgctﬁ.l'ﬂ?-ﬂ?-1ﬂjmm|_:r¢g|:t!i-dp=.pd|:.
m Compare Cruminal Information, Unived Stetes 1o Swarprogeits, supri
muate &4, il Deferred Pros. A.gn:l.'ml.'rrt. Unitied States v .Tnam?.r‘ulgeﬂf.
g nerte &, ECF Mo 3
1 e Press R.u.'l.-::k. General Flectre Cn, General Electrie
Acguire In¥ision (Mar. 15, 2004}, avaidalde ar
un."l:ﬂ\mpan}'."iHMMr.I'Juwnlna.ds.l'shupcyu_Pn:ﬁ_ru [ ETEN
Rilease, LS. Drepe. of Justice, InVison Tech. Ine. Enters ineo Agrecment
with the United States I:Dc:.ﬁ. Im-i:l,amifaiurz al I'itl‘p:.".l'www.justicl.‘.
gﬂv.-"ﬁpa.-"pr.-"?ﬂUf}_u"Dcn:mbcrfﬂ'i_crm_?Eﬂ.I\tm: Company News; (L.
Gets Inbiston, & Maker of Bomsts Devectors, [ Tisues, Dec 7, 2004, 20
Ci.
" Man-Pras. Agn.'l:rru:nt, In re [nVison I:Dn. 3, EDM‘J, avaslelle at
['l.t'tp:.-"_u"www.mﬁtict.gﬁv.-"crjmina].l'fm;d."fcpa.l'ﬂ.ius."invisim-tnch.-’lZ-l:I_’l-
U-'i:invisi.bnhnuh-:gn.'r_pdf:. Men-Pros. Agreement, Inore General Flee. Ca,
I:Dc:. 3, Iﬂﬂ"i:l.. avarililde at I'ltl‘p;u".l'www.jurtim.gnr_u"trirn:ina.L-"Fﬁ.ud.l' Fﬁ.‘pa.-"
:miu"hw:i.i:inn—tuc}l.l' ll-ﬂﬂ-mimijhm:l'ragmc-gt.pdf: Cum[:l:int.. SEC
v. GE InVision, Inc., £/k/a lnVision Tuchno]ngius. Ine., Mo, (5-cv-6a0,
Cal_ FI:I)\. |4.. 2005:!. ECF Ma. ]. amaﬁ“e aef ['l.ttl:r:.-r."www_'oc:_gu'r."
litigarinn.":mnph.intsfcnmpl?ﬂ?&pﬂﬁ
" gee US. DepT. oF JusTice, FCPA Or. RELease 08-02 [ June 13,
2008), avaslalie l'rl:l:p;u"."ww.justi.v&:d.'.gurftrim:ini|.-"F|.1.'|.|d.l'ﬁ.]:|a..-"
npﬂiniﬂ\n.l'ms.l'ﬂmlpilf; see aleo Prets Rlﬂl.':m.'. LS. DL'FL r_'nf_luttic\c.
Phizer [l Corp- Agroes to Pay $15 Million Penaley to Resolve Forcign
Erilﬂ:r:.- Liwestigation {Aug. 7.20012) (“Ia the 18 manths Hlﬁwing:il‘s
acgeEiLon of "iI"w.r]'l Phzer Inc., in consultation with the d-cpartml.nt
conducted a die rj:ll.LgLru.L aiid i ||1.“.5't|.gp.t|'n: review of I:['u:“ :th business
OpCrtions and mtl.gﬁ.t-l.d. Phizer Ines inpernal contrals s:.':ﬂ:l.rn nto
the foriner “r}'\l.'tl'l biisisess entitics, Thcdl:pnrtrru:nt consadered these
extenaive efforts and the SEC resolution in s determination net oo
prursaie acrminal resolubon for the pre-acquisition i.mprupcr condsce of
"iI"}'L'r]'l subsadiaries.”), avarklde ar ['l.tl:p:.-"_u"www.luﬁtic\:.gq‘:w.-"a[:a.-"pr.-"?ﬂ 127
.ﬂ.ugui‘t.l'll-cnn-ﬂsﬂ.l'ltml.
TR USCI§2.
i urnul.‘:irLgtl'bu FCPA i 1977, Congress c:.pl:i::itl:.- nobed thae *[e]he
concepts of arding and abetting and joine participation would apply wa
vinlason under this bill in the same manaer in which these cOncepts have
always applicd in both SEC civil actions and in implied private actions
l:mhuglﬂt under the securities laws El:nl.'r:“}'.- H.E. REr N, 95-640, at 8.
** Pinkerson held that a conspirator may be found guilty of a substantive
offense committed l:r]-' ] :l:'r-l:m.ipintm' i fuetherance of the conspiracy
if the CO-EONAPIrALOT s Acts were n::mn:hl}' toresceable. See Pinkerton v
Uibed Seates, 328 118 640, 647-48 [ 1946).
2 Bee United Stages v, MacAllister, 160 E3d 1304, 1307 [11th Cir.
1998); United Seates v. Winter, 509 F2d 975, 982 (5th Cie 1975).
1 S Criminal Information, United Shaer o Mamhm.:upm note
132; Crirninal lnfnrm.:tiun.. Ulnsted Seaves r;._fﬂf fnr’&.. sugfrit nuiste &i;
Criminal Information, United Starer o Swarsprageits, supr note $); see
aurm C:ri.m.in:l ||1.F¢r|11=.tir_'m. U.!rr.rn;.'ﬁ'a]'u i, Tn.bngp, mpm' nerte 1}2.
*¥ Section 20(e] of the Exchange Act, *Frosccution of Persons Who
And and Abee Vi.n'.‘ll:.ti.ﬂnf I:I‘.FIitL‘i.tI}' F-:ur.idn EJ'l:E.. for purposes af a
civil action .il:n:king Injunctive relvel or a civil pma.ll.‘}'.. any person that
lr.m'."lwin.gl:.- o n.'l:HL'kl}' F:r\uv:irjn substantial asdstance po another person
i vislation of a [:n:u.':i.i:inn of this c]'lal:m:r. Or nf:n]r rule or :'l;gulal.".inn
psed under this cJ'l:Em.'r. shall be deemed pa be in violation of such
provision to the same extent as the person to whom such asbance is
F-mv:irjnl.' Secron 200e) of the :E:u.lﬂa.ngc Ak, 15 UIS.C 6 78ele).
* Under Section 21C(a) of the Exchange Act, the SEC may impaose a
cease-and-desist order tl\rﬂu.gl\ the SECY adiminmerative Frﬁ.l.ull.ngs
Ui any person who is \'i|.1|.1ti.r.|!;. hias \'ilJI.Itl:d.. or & about to vielate any
F-:uv:iginn uft]'ll.' E‘DL[‘I.H.I'JE\I: At or any r|.||1: ar rugu]:.tir_'m tl'bun:und.cr. anrj
UpHIn any wther person that i, was, or would be a canse of the violation,
duie be ah act oF sanisiion the person kinew o should have known weald
contribute o such vielation, Secton 21C[a) of the :E:lu:]'lan.gl: At 1%
US.C 6 78u-3a).
W g CompL:i.nl.‘.. EEC P'an’afpfm, Tnic., supra note 68,
IR US.Co§3282Ma) F:\uv:idl::: “Except as atherwise upn.'nl.:.- pmvidﬂ:rj
I:r]-']a.w. Ty PETion shall be panmuwd.. tr.il.'ri. or puni.i['l.cd for any aﬁ"cnk.
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ot 1.'=|_:ril.‘=.|, unless the indictment s found or the information is instouted
within five vears next after such offense shall have been commizted.”
% Cee Grunewald v. Uniped Seates, 353 US. 391, 396-97 (1957)
{holding pevernment must prove conspiracy still existed and at lease
o overt act was comnmitted within the statuee of li.rl'l.it:tiuns:l; Fiswick
. United Staes, 329 US 211, 216 (1946) (“The satuee of limitations,
unluk kn[:md:u]. runs I:rurn EJ'lL' I:E‘t overt ack dlu:i.ng t|'||: existEnee nl'-
the conspiracy. The evere acts averred and proved may thus mack the
Juntiun..:i weell as the tﬁpu,ﬁf the :Mpir::y.1 {tit:].‘:iun umith:rj:l: seE
g.rmu']_'r]u“u M. Sarnedf, Federad Crinpinad Comspiracy, 48 Ant. CrIM, L.
REv. 863, 676 (Spring 2011).
18 USAC.§ 3292,
2028 TUS.C.§ 2462
e RER Mo, 95114, a8 3 {nclti.n!; that, in the past, “corporate |:|r.i|:||:r].'
]'l:s |.1|.'|:r.| l:r_'m:u.luj l:r]. I:['u: f:.liiﬁs.':t:iun uf :mp-ﬁmtc l:lﬂ-ﬁ.ls_i =.r.|r.1 rl:clhrds."
that the accounting provisions “remove [ ] this avenue of coverup. and
that “[¢]aken t-ugcl:['l.tr the accounting requircmenits and eeiminal [ant-
bribery] prohibitions . . . should effectively deter corporate bribery of
forcign government officials™).
Mg RErR No.95-114, ax 7.
2 Section 13(b)(2)(A) of the Exchange Act, 15 US.C. § T8n(b)(2)(A).
#*Section 13(b)(2)(B) of the Exchange Act, 15 USC. § T8m{b)(2)(B).
2 The accounting provisions contain a narrow cxemption relaped to
national seeurity and the protection of dassified information, Under
this “national !LI:I.I.TIt ptuv:lhnn " Jut\- ar ||=.I:||J|I:\- [lu.ndcr Section
lﬂ-l:h:l[!:l of the E::['l.:.ngﬂ. Act] shall be |.|11pu.i|:nl LN &Y PECSOR acting
in Lnﬂpt.ntu‘:ln with the head of any federal d.u.p::hm:nt OF agency
responsible for such matters if such act in covperation with such head of
:d:pnrtrm.'nt OF agENcy was dane upon the ﬁpcl::ilqc. wratten dircctive of
the head of such department or agency pursuant to Presidential autharity
to tisue such divectives” Section lﬂ-l:l:]-l:}:l af the F.t:l'nngc Act, 15 US.C.
§ THm(b){3). As Congress made clear, however, the exception is narmowly
tailored and intended o prevent the diselosire of classibed information.
H.F. REr. 94-831, at 1], availabde ar ['Lttp:_u"."www.jui‘ti.m.guv_|"1.'|.'.i|'n:in=J.-"
Fraud /fepashistory/ 1977 fcorruptrpt-94-83 1 pdl
2 Section 13(b)(2)(A) of the Exchange Act, 15 US.C. § 78m{b)(2)(A).
ATHLR. Ree. Mo, 94-831, at 10
s
7 8ection 13(b)(7) of the Exchange Ace, 15 US.C.§ Thm(b)(7).
TH.R, Rer. No. HE-576, at 917 (L988), acadaide ﬂ.l'r.rip.f.-"wwm;mmn
gn;rfaﬁmj'n’a”m uJ.j"}_p.: l.f.\'?r:]'u.r?_."' T RES tradeact- f{]ﬂ-#f&pu{,{ Com e
rejected the addition of progosed cost-benefit language to the definition
“in response fo concerng that saich a statutory pmvisiﬂn rn:iglﬂt be abussed
and weaken the accounting provisions at a time of incrasing concern
abous audit Guilures and Brancial fraud and reultant recommendations
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‘];!m-m.'l.'d. in gunri faith oo wie it influence, to the extent reasonable under
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54 See 15 US.C. § 78m(b){6). Congress added the language in sub-
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cnmp]a.int.i.-'ﬁﬂl l.-"mmp-llﬂ?!.pdl:.

#H C.umpl::int. ri, ECF Ma. |; Final ]u.dgm.u:nt. fi.. ECF No. 1.

28 rious Fraud Office, Innasprec Led: Former CECQ admiss I:u'i.l:icr]-"bu
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[a]lu!;'mg violutions of 18 US.C. 8% 1343, 13496); Plea Agrecment, Lheseed
Krares o SS8T fore 'E'.:u'&nl e 135. {Dn.-t. ]Jl Zuﬂﬁj,azuaﬂlunu ['l.ttp:_u"."
\nnv.jm.ﬂi:r_gm."ni.minah"ﬁ'aud_u"ﬁ.'pﬂ,;"cucs.-"mntml-i.n:.-"ﬂ'?-ié-ﬂ_‘?c::i-
pln-:.gn.l..pdl'-

2 e Fx-Iim Bank, Form of Exporeers Certificate, EBD-M-56 [ Jan.
Zm':":l. amr.lr.n'Hr arf
Lo 18 USC, § 1001,

F3TCER. 66 1302, 1309

= Far |.':|:a.mp||.'. in Didtedd Sueves v, BAE .'i:]uirm:p\!'r.. BAE ];!||:d|.'1] gui|t]-'
o cr:mﬁpiri.ngtu defeaed the United Seares |.1]r impfzi.ri.ng and iJnPI.'d.il'lE k%
lawful functions, wo making false seaternents about s FCPA mmplia.m::
ngram. :.nrj to 'rir_'bJ:.ting tJ'll.' AECA :.m] ITAR. BAE pnld il ml:l
millien fine and agreed to an independint corporate moniter to ensure
mmpli.:nn: with :.]:![:l.i.-ul:l.-l. a:'rti.-cnrrupt:iun aid export coitrol laws.
Criminal Information and Plea Agrecment, United States v. BAE Sy,
]:!|-::. Mo, 10-er-35 Mae. 1, 2010), ECF Nax.1, B, avaslabile ot
]'ll:t'p:.l'.-"mnr.jl.nl.".i:l.'.gm."|::rhninal;"l-nud_u"ﬁ;pﬂ.;"cmﬁ-"l:!au-xr:tum.-"ﬂz-ﬂ 1-
I.DIJE.I:'EFEEIHS-LHFD.PJE and I\tl."p'..".l'www.justid:u.gnrf:rim iml_u"fmd.-rh.pa.-r
cam.l'hu-iym.'m.l'ﬂ}-ﬂ]-lﬂ:!al.'s:.'stl.'mﬁ-]ﬂn-a.grcu.pdf. T an action based
o the same undcrl.:.-ing facts as the criminal E'l.lilt]r _‘Fln. BAE entered
acivil settlement with the Directoraze of Defense Trade Contrels for
violations of AFCA and ITAR, :imJu.di.ng over 2900 ITAR vialations
that included a fatlure to report the payment of fees or commisaions
assoctated with defense transacions and failure B maintain records
im'nll.'ing ITAR-contrelled transactions. BAE Fﬂ.i.l’i 279 million in
PI.'I'LlItiI:‘i. and the State Dc[:::hnmt impﬁ.iud a "[:r_'tjit.'}' of denial” for
export licenses on three BAE subsidiaries invalved in the wrongful
conduct. Consent J’;En.'l:mr_nt beeween BAE 5]-'5. ch aid Defenie Trade
Controls at 17-20, Burean uanlitical—MiJ:ita:]r Adfairs, LS. Depr. of State
I:h'Ia}- ]5, Ml ll:l. amgﬂn’“r ael ['l.ttp:f.fwww.pnddh:.ﬁhtl;gm.fmmplianl:l:.-r
uun:ﬂ.‘nt_a.gmcmunﬁfpdffBAES_Ch.pd.F; ]"rnpﬁ.ind Ehalgjn.g Letter, In
I Inml.".iptiun of BAE 5}'jl‘crr|.1 FJ: Rq,a:d:ng Vialations of the Arms
Expart Control Act and the International Tratfic in Arms Regulations,
LIS, Dl.'pt. of State I:h'[i:.- 201 |]-,au.uu'.fa£|.|rz al htt'p:.".-"\nnr.pmdqltcstm.
gﬂ-'r.":&mﬂ im:dwnwnt_a.grcurnunts.-"pdﬂ"ﬂﬂﬂ_l‘C L.pd I.

=6 U_"-A.C.ﬁ 162 c]ll: |.:|: see also Plea .ﬂ..gn.'l.'mmt. Uniged States v 5|1'|i|:[1..
Mo 07-cr-69 Cal. Sept. 3, 2009, ECF Mo, 89, avelebde ar heep//
mm._'rlnl.‘:i:r_gm."ni.min:Lu"fr:udf&mﬁtmﬂjmithlfﬂ?-u}ﬂ_‘?h iE‘J‘II.-FID-
:gn.'r_]:!df;. Criminal Information, Uwired Shases o Titan Clarge., s note
L85,

= Lee USAM 4§ 9-27.0040.

# Bee USAM § 9-27.420 (seeting forth considerations to be weighed
when -IJI.'M:I'ITI:iI'I.iI'IE whether it would be appropriate t0 enter inko Fln

areement ).

0 See USAM § 9-28.000 &1 seg.

= Lee USAM §9-28710 I:riim.'umi.ng :I:Mm.u.']-*-d:il.'nt and wark F:\udu.s:t
protections),

T Cae J'll:tp:.".l'\nrw_inc.gﬁquli\-i.i:inlu.l'mfnm.l'mfnmmuntm:ruul_pdf.
 Bee USAME 92830004 ser alie USAM § #-28.700.8 {explaining
benehes nl:uﬁupcmtim for bath govermiment and cnrpnr:ﬁnnj.

4 Bee USAM 4 9-28.900 [discussing restitution and remediation]. The
commentary further pmvid.r_i that prosecutorns showild eonsider and wl.':iEJ'I
whether the corporaton a[:pa'npa'ia‘tl.'l:.' d.i.wiplia'rud. wrnn.gd.-ﬂcn and a
mrpuntiun's ciforts to n.'ﬁ:'n'rn. :indmli.ng ey r.'[ui:k rm:lgn:il.‘:iun of the
Haws in che prrogram and its efforts wo Hmprove the program, I,

% Bee USAM §§ 9-27.230, 9-27.420.

A SERTENCING GUIDELINES § 8B2. 1{L} (7] {2011).

g RT2S()(2) (2011).

LA SEC. AND EXCHARNGE CoMM., REPORT OF INVESTIGATION
PuRSUANT TO SECTION 21(A) OF THE SECURITIES EXCHANGE ACT
OF 1954 anp COMMISSION STATEMENT ON THE RELATIONSHIP
OF COOPERATION TO AGENCY ENFORCEMENT DECISIONS, SEC
Rel. Mos, 3444969 and AAER-1470 [Oer, 23, 2001 [hereinatter
S.mbmn'lr R.L[:Ou't] al:-'ar.lraﬁ!'r ad |'|H:|_:| :ffwww.m.gnn"“tig:ﬁnn."
imuﬂr:purt.l'}‘i-"iﬂﬁ?.hm.

UL, SEc. aND ExcHARGE CoMut., POLICY STATEMENT
CoNCERNING COOPERATION BY [NDIVIDUALS INITS
[NVESTIGATIONS AND RELATED ENFORCEMENTS AcTIONS, 17
C.ER.§ 202,12 (Jan. 10, 20010}, acesalbde ar hrt[::.l'.-"\nm.h:t.guv.-"ruh:.l'
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policy 2010/ 34-61 340, pdr.

0 Bee LS. SENTENCING GUIDELINES ar § §B2.1[a)(2).

WS, SERTENCING GUIDELINES § 3B2.1(k).

M Ber genenatly Desnie Troswos, svac., Comruiarce 101: How
TO BUILD AND MAINTAIN AN EFFECTIVE COMPLIAKCE AND ETHICS
PROGRAM, S0CIETY 0F Core CoMPLIARCE aND ErHics (2008)
3-9 [ hercinatter Cosmrrrance 101] (listing reasons to implement
mmPIL:nn: program, i.nul.ud:ing l:th:u.'l:ing cumPﬁn]r'g I'I.'F’1.Ititil:|l'l.
creating truse berween margement and tmph:.lnr_i, preventing False
staterments £O customers, cmting ctficiencies and :I‘:rt:mli.n:ins processes,
dul:u.'l‘.'ing ump'n]nu.' and coneractor Fraud and abuse, ensuring ['Li.g['L-
quality products and services, and providing “eardy warning” system of
inappropriate actions); TRANSPARENCY INT'L, BUSINESS PRINCIPLES
FOR CoUNTERING BRIBERY: SmaLr ann MEpiuM ENTERPRISE
[SME) EpiTion 5 (2008] (citing benefits of anti-bribery program

like protecting reputation, creating record of integrity enhances
a]:lpml‘:l.ln:il:il.'t o :.u.]uin: government I:M.ui.nn:.i. ]:-m-u.-:ting company
assets otherwise squandered on bribes): Mark Prers, Hanmonising
ANTI-CoRRUPTION ComMPLIANCE: THE OECD Goon PRACTICE
Guinance 45-46 (2011} [ heranafer Harmowisivg ANTE-
CoRRUPTION CoMPLIANCE] (citing need for compliance program

to provint and deteet in-house ri.ih. such as \mrl:l:l::: SI.'ELII.'.iI'.}' or
conflcts of inberest, and external r.ii*:. like anti-truse 1."|u|:|t'||‘:lns. uml:ﬂ.rgu
ElrCUmyention, cnviranmental J'l:.'ﬂ.rds. and miney l:unﬂurirl.g:l.

“ Dheharment autherities, such as the Department of Defense or

the General Services Mmi.ni.itn:iun. iy also consider a cnmlnn]r'g
mmpli.:nn: progrm when dl.'n:iriing whether to debar or :ur_pcnd

a comtractor. Specifically, the relevans regulations provide thar the
debarment authority should consider * [w]hether the contractor had
effeetive standards of conduct and ineernal contral Systerms in PIJLL at
the time of the activiey which constitutes cause for debarment ar had
HJDFN.‘d. such l:mJl:l:durr_i prOr toany Government mvestagation af the
activity cited as 2 canse for debarment.” and * [whether the contracror
hias instituted or :gn:u:d o institube new or revised review and conerol
procedures and cthics training programs” 48 CER. § 9406-1(a).

¥ Beaboare Report, supre note 298, ULS. SEc. ann EXCHANGE
Cosu., REPORT OF INVESTIGATION PURSUANT To SECTION 21(4)
OF THE SECURITIES EXxCHANGE ACT oF 1934 anp CoMmuission
STATEMENT 0N THE RELATIONSHIP 0F COOPERATION TO AGENCY
EnrorceMeNT DEcisions, SEC Rel. Mo, 44969 (Oer. 23, 2001,
avaialle at ['l.tl:p:J"."www_wr_gm."Ilti.g;.tlun.l'inwﬁtrupﬁrt.fﬁé—-}‘iﬁﬁ‘lhun.
MUSAM ﬁnﬂ-?g.}ﬂﬂ. When u'r:].u:l‘.'ing the Pcrv:si.wrur_ig af wmngdning
withtn the COMPOCAtian, Proseoutons are advised that while it may b
appropriate to charge a corporation for minor misconduct where the
wmn.gdoh\g was pervasive, "It may not b APPrOPIIAte to Impose |.i.:|.1i]il‘."|,'
wpon a corporation, periseadony mne with a robust conplience program dn
_p.l!:n'f. under a strict rﬂpﬂnﬂ'ﬂr.r Superier d‘ll.'ﬁr:.' for the iingll.' tsolated zet
of a rogue employee” I § 9-28. 5004 (emphasis added ). Prosecutors
should alses consider a :mn]:l:n].": cnmp]i:nu.' program when LERAMInING
any remedial actions t:l:l.'n.. Lm:luding clforrts b i.mpll:m-r_n: an effective
mmpli.:nn: PrOgrmm o to Emprove an ceistng one. As the commmeEntry
explaing, “although the inadequacy of a corporate compliance program is
a bactor to consider when decid ing whether to :I'nrgl.' 1 corporation, that
mrpuntiun': qu:i:k reCopnIton af the flaws in the program and ies efforts
to dmprove the program are also factoes to consider as to appropriate
dispmi.th‘:ln af acase” Id §9-28.‘3ﬂ|ﬂ.ﬂ. Fln:JI:.l, the Prin-:iFJL's of Federal
Provwccution of Busines Organizations ]:lm‘vit.il.': that pOSCCUESrs should
consider the existence and effectivencss of the mrpumtiﬁn': Pn:-l.':l:i:ting
mmpli.:nn: progrm in determ iriag b b breat a corporate target. I
§ 928800

% Ler TISAM § 9-28 80005, see adio LS. SENTENCING GUIDELINES §
BB2.1{a) (2011] {“The failure to prevent or detece the instane offense
docs not m:l:nr..i::ier mean that the program i mot gl.'ru.'n“]r effective in
preventing and detecting criminal conduce”).

T Gee Press Release, LS. Dieget. of Justice, Former Morgan 5‘!::|'|.||:‘|,I
Managing Director Pleads Guilty for Role in Evading Internal Controls
Required by FCPA (Ape. 25, 201 2) (declining to bring criminal case
against corporate employer that “had constructed and maintained 2
systam of mecrmal mntrnl'i.. which ]:!rm'i.dud reasonable asurances that it
emplovees were not bribing government officials™), seadlabfe ar hetp: /7
www.justice.gov/ opa/pr 201 Z.I'.ﬂ.priL-"l Term-534 heml; Press Release,
LS. Sce. and Exchange Comm., SEC Charges Former Morgan Stanley

Endnotes

Exeeutive with FCPA Violations and Investment Adviser Fraed, Mo,
2012-T8 I:A]:!r. 258,2012) {:in.di.c:t:ing corporate cmPl.-u:.u:r wis not :I'nrgl.'ri
in the matter and had 'Lunp-:mud with the SECS gLy and conducted
a thorough internal investigation to determine the scope of the improper
payments and ather misconduce involved™), avaslelde ar ['Lttp-:_u"."www_wr_
o/ news prossd 2012/ 2012-78 him.

M8 Ser USAM §9-28.800.B.

7 Ber, e, INT'L CHAMBER 0F CoMumERCE, [CC RULES ox
ComeaTing Corrurrion (20117 [heranafer [CC RuLes ox
CoOMBATING CORRUPTION], aweilaldle ab http:/ fwwwicowbe.
urg."u.p|mdud.ﬁ|u.l'1i:c.-"pnlic]-'_u"husi.lwh_in_:m:il.'t:.l.-"S‘tah:rnml‘:."
|CC_RulL'§_un_Cm11I::ting_!:ﬁnuptiﬂn_lﬂ| ludi.ti.nbn.pijf;
TrRANSPARENCY INT'L, BUusinEss PRINCIPLES FOR COUNTERING
Brinery (2d ed. 2009) [hereinafter Business PRIMCIPLES FOR
CoUNTERING BRIBERY |, availale ar hetp:/fwwwiranspareney.
urg."glﬁl.'l:l_priﬁr.itil.'iu"l:ri:r:tl:_ju:tnr."l:q.l:i.nl.'xs_prinn:ip-]us.";. UsiTED
Kimmaoos Mmistry oF JusTice, THE BRIBERY AcT oF 20010,
GUIBANCE ARDUT PROCEDURES WHICH RELEVANT COMMERCIAL
ORGANISATIONS CAN PUT INTO PLACE TO PREVENT PERSONS
ASSOCIATED WITH THEM FROM BRIBING [2000), avaifadde at http:!/
www.jru.i:il:r_gq‘:r\'.ule."dmmlﬁads.flcgi:]atim.l'hrihurr:ut-?.ﬂ |ﬂ-guid=.m:r_
podf: Woren Bawy GRoUP, INTEGRITY COMPLIANCE (GUIDELINES
(2001} [ hereinadter INTEGRITY COMPLIANCE GUIDELINES|,

a'mﬂ'a&.lrz al l'rttp'..".l'si.turl:nu:rtl:s.\ml'ldl:ml:.ﬂrg."].NTDD].”Rﬂm.Ln:B."
Integrity_Compliance Guidelinespdf; Asia-PaciFic Eoonosic
CooreraTion, APEC AnTI-corRRUPTION CODE oF CONDUCT
FoR Busiwess (2007) [hercinafier APEC ANTI-CORRUPTION CODE],
a'mﬂ'a&.lrz al l'rl:q;:.".l'www.apnc.ulg.l'Gmupﬂsﬂf\-{-suring-cm“m iktee-
on-Econam ic—:nd.—ﬁ:hnh;al-ﬁunpcﬁ.tl&n.l"ful:-Gmpsf'*—.-"mudiiJ'
Files/Groups/ ACT /07 _act_codebrochuncashs; [NT'L CHAMBER OF
CoMMERCE, TRANSPARENCY INT'L, UNITED NaTions GLopar
CoupacT, and Woren Ecowosne Forus, ResisTing ExTorRTION
AND SOLICITATION 1N INTERNATIONAL TRANSACTIONS: A
Coupraxy Toow For EMpLoves Trame (200110, ceailable
hetpe/ fwwwdwetorum.org/docs "WEF_FACI_RESIST _Repore_ 2011
podfz INT'L CHAMBER OF COMMERCE, ET AL, CLEAN BUSINESS

Is Goon Busivess, avaifalde ar heep/fwwwdwetorum.ong/docs/
“".EF_P.ﬂ.cl_ﬂusinuh(:uu].:ightingcmn.lPtiun_Iﬂll.PriF: WoRLD
Econosmic FoRuM, PARTHERING AGAINST CORRUPTION —
PrincipLEs FOR CounTERING Brineny (2009) [ hereinalter
PARTHERING AGAINST CORRUPTION], anaifee ot httpe/ fwww 3.
wtfnrum.mg,u"dncm'rEF_PAC |_Printlp||3_?_m9.pdf; WioRKING
Grour oM Brisery, QECD, Goon PRACTICE GUIDANCE ON
InTERMAL ConTROLS, ETHICS, AND CoMrrrance 2010, [hereinafier
OECD Goon PRACTICE GUIDANCE | avalefi et heepe! fowwoced,
orgdatacecd /551 /44884389 pdf; Gropar CoupacT, THE TEw
PrIMCIPLES [ hereinafter THE TeN PRINCIPLES | availefie ar htep://
www.url.glul:m.l:amp=|:turg.l'ahnutmﬂl:f“u-ﬂ:nprin-ui.pld.n':indu.['l.trrl.l.
0 This is also reflected in t['l.l:.'i'.r.!rirm‘i'w_g Crurdelines, which MCCOERIECS
that nﬁj:irl.glc. formulaie set ﬁl‘.mqu:ir:m-:nb shiould be impmocrj.. e
instead Focuses on a numbser of factors like :ppli.tal:rlu il'ld.‘l.l.‘itr"" practice
ar t|'||: jh.nrj:.rrj: ::Jl.-l.rj Fﬁr |:|},- any :.ppl.ial:ll.c E&wl.'rnml.'nt:.l l\chl.:tiun..
the size of the orgEnEation, and whether the arganizaton has cnga.gl.'ri
in similar misconduct in the past. See US. SENTENCING GUIDELINES §
BB21 & app. note 2 (2011,

W This was underseored l:r]. then-SFC Commissiones C]rntl'ii.: Glassman
i 2003 ina :Pn::['l. on the SECs imp]l.'mmta.tinn of the 5n|r|nn|=-0xl|.']r
Ace:” [T]]‘ll.' wltimate effectiveness of the new COrpirate gOvernance tuiles
will be determined I:r]-' the ‘tone at the o ﬂd.ﬁpl:ing a code of ethics
mveans litele of the mmpm}-': chicl exceutive officer or its directors make
clear, I:!:,' comduct or otherwise, that che code's prrovisions i fet a.pph,'
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to them. . Corporate officers and directors hold the ulimate power
aned rur_pc:nsi.bi]it}' for FEsEOTing PuHi: trust b}' :m'bdu:ti.ng themaelves

it & mantier that 1 worthy of the trust that &5 placed in them” Cynthia
Glassman, SEC Implementation of Sarbanes-Oxley: The Mew Corporate
Governanoe, Remarks at Natonal Economises Club I:.ﬂ.pru 7. ml}ﬂ-].
available ar |'|I‘:t]_:| :.l'_u"www.mu.gnvfncwj.l'spuoc['t.-"ipd'lm'?ﬂﬁca.g}ltm .

M adeed, sesearch has foaind thae “[e]eheal culbure is the :il‘lglc l:iml:s‘t
factor determining the amount of misconduct that will take place ina
business” Eraics Resovrce CenTER, 2009 NaTronar Business
ErHics Sunvey: ETHICS I8 THE RECESS1ON (2009), ar 41, Meerics
of ethical cultuse mnclude eehieal |uuj|:r$|'|i.p (ome at the mp}. SUPEEVISOE
reinforcement of cthical behavior (middle management reinforcement).
el et commitment I:mppﬁrtin.g adi another in dr_'rirl.gﬂ'u.' ri.g['l.t
thing). ETHics REsource CENTER, 20011 NaTionar Busivess
Ermrcs Sunvey: WorkrLace Eracs 1w Trassroon (2012 a 19
Sl:mn.g cthical culbures and strong cthics and |:l'.'nn1p|ia.n|.'|.' programs ar:
related, as data show that 2 well-implemented program helps lead toa
nmg:thia| culture, fd. ar 34 'Und.crs‘tuu.‘iing the nature UEI.I'I:.I gap
bretwieen the desired culture and the actual culewre 15 a critical firse seep in
d.cl:l.'rmi.ning the nature ufa.n:.l cthics-based risks inside the arganization.”
Diavid Gebler, The Rode of Cualtrere at 1.7, i SOCIETY 0F CORPORATE
CoMPLIANCE AND ETHICS, THE COoMPLETE COMPLIANCE AND
Ermrcs Manwuar (20110, To crease an eehical culbure, attention mase be
paid to norms at all levels of an organization, induding the “vone at the
top, “mood in the middle]” and *buze at the bottom” £, 19-1.10.
S, e, US, SENTENCING GUIDELINES § 8B 1{2)(B)-[C) (2011}
Al

oy

ME g

M S, e, ETHICS AND COMPLIANCE OFFICER ASSOCIATION
Fouwnparron, THE ETHICS AND ComMrorance Hanpnoos: A
PracTicAL Guing FroM LEADING ORGAaNIzaTIoNS (2008) ar 13-26
|hereinafier THE ETHIcs Anp CoseLiance Havnpoox|.

ME e LS, SENTENCING GUIDELINES § 8B2.1(B)(4) [2011).

MR S SenTENCING GUInELINES § BB2 1[B)(6) [2011) (" The
arganizaticn’s compliance and cthics program shall be prometed

and enforced consiseently theoughout the organization through (A)
appropriate incentives to perform in accordance with the compliance and
cthics program; and (B) appropriabe disciplinary measures for engaging
in eriminal conduct and for failing te take reasonable seps to prevent or
deteet eriminal cdn.dun:lt."]-.

08, e, JoserH E. MugrHY, S0C1ETY 0F Corr, COMPLIANCE AND
Ernncs, Using INCENTIVES IM YOUR COMPLIANCE AND ETHICS
Procras (2001) ae |; Tae ETHICS aND CoMPLIANCE HANDBOOE,
.mp.ra otk 3-"-'". at 1 11-23-.

l‘1'5'|:|.'j_:||'|-|.'|‘| M. Cutler, Director, Dividon of Enforcement, SEC, Tome a
tre Top: Cretteng i Krght, Second Annual General Counsel Roundtable
{Dl.'r_ 3, Em"i]-. aveilalde ar http:.".-r\nm.inc.guv.-rnm."ipcn:h.l'
spchl?ﬂﬁﬂ-‘hm:]'ltm.

2 8, e, 100 RULES oM CoMpaTiNG CORRUPTION, o note 309,
at B,

S, e LS, SENTENCING GUIDELINES § BBLI(L)[5)(Ch;
ComrLiance 101, sypre note 302, a8 30-33.

4 Corporate Board Member/FTT Consalting 2009 Legal Study, Bnckie
L:b. Boarels and Gegeral Cﬂc’ﬂ.‘l‘ﬂr.l"ﬂ!_l' Face a Rr:m_lqv Rude in 200 ak S
{“Interestingly, while 67% of general counsel say their company i subject
wcﬂmpjiam under the FC Pa, 640 of thawe say there i reom for
improvement in their FCPA training and compliance programe”).
e US. SenTENCING GUInELINES § BB2.1[B)(S)(B) (" The
arganizaticn shall take reasonable steps .. to evaluate periodically che
elfectiveness of the organization’s cdmp]i:nn.' and ethics Prﬁgr:.m."].

6 S, e, COMPLIANCE 101, srposr note 302, ae 60-61; THE ETHICS
AND CoMPLIANCE HANDBOOK, g fote 317, ae 155-60; BusiNess
PRINCIPLES FOR COUNTERING BRIBERY, supra note 309, at 14,

l‘r'Seq; g, M ichael M. Mannix and Davad 5. Bl:u.'ls_.. Cum_lb.l':l:am'f Tiseres

i : Perfornning Difigence on the Targers Etbics aned Conpliance
Prograni 3t 5.71-5.81, a Soc1eTy oF CorPoRATE COMPLIANCE

AND ETHICS, THE CoMPLETE CoMPLIANCE AND ETHICS MaNuaL
{2011).

w‘cnmpla.int. SEC v Syncar Internaticnal Caorp, sapre note 190;
Crumainal Infdr:rl.:tiul‘l.. United Stapes v. S]-'m:r_'rr Taswan, lnec., fufird voke
159,

117

ABUS. Depr. oF JusTice, FCPA O ReLease 08-02 [ June 13, 2008),
availalble et ['l.tl:p:_|"."jr|.|.i:i|:Lgr:n-\'.l'n:rimi.naIiﬁ'audfﬁpninpinlanf'lﬂﬂSf'ﬂml.
pdf.
LU Com]:!hi.nt.. SEC 0. Bae Spr. Inc, mpra note 92; Non-Pros, Agreement,
i v Rue .'ﬁ-r. fm.'... m'_lllm ok 91.
SIS, DerT. oF CoMMERCE, Business ETHICS: A MANUAL FOR
Mawacing a REsronsiBLE Business ENTERPRISE 1M EMERGING
MarkeT Econonies (2004], avaifefile ar htep:/ fowwitadocgoy’
gﬂ-mjguv:rn:n:n":ddbcﬂ:ﬂn_mamal.l:d}..
SEULE, DEPT. OF STATE, FIGHTING GLoBAL CORRUPTION: BUSINESS
Rrse ManacEMENT (2d ed. 2001 ), avaslafile ar hiep:/ fwwwooge doc.
gon! padbs Fighting Global Corruption.pdf.
4 Lee HARMONISING ANTIFCORRUPTION COMPLIANCE, st nobe
302 ar 46 [".l'l.nti.-cnrmptiun uumpha.noc 1% I:-n.'nmin.g more and maore
hasmonised wﬂrldwid.l:."]-.
HOECD Goon PRACTICE GUIDANCE, sprie note 309,
5 APEC ANTI-CORRUPTION CODE, supre note 309,
*ICC RULEs o CoMBATING CORRUPTION, sipra note 309,
' BusINEsS PRINCIPLES FOR COUNTERING BRIBERY, sapra note 309,
*STHE Ten PRINCIPLES, sipra nove 309,
P INTEGRITY COMPLIANCE GUIDELINES, sfoie tuote 309,
4 PARTHERING AGAINST CORRUPTION, supre note 309,
1S USC. 66 TRAd-2(g 0 1){A), T8Ad-3(e){ LILAYD, TRHTCH 1I0A).
15 USCL 66 TRdd-2(g i 2) (AL, TRAd-3(e){2IAY, TRHTCH2IA).
014 IS0 § TRET).
41§ LS., § T8HTa).
6 |8 ULSC. § 38TN(d); see Southern Ui o, Usired Stases, 1325, Cr,
2344, 2350-51 & n.4 (2012).
415 UISC. §6 TRdd-2(g)(3). 78dd-3(e) (3], 78] (3.
S The LS. Sentencing Guidelines are pmmu]gatnd I:r]. the LLS,
Sentencng Comimusion:
The: United States Sentencing Commission
["Commission™) s an independent ageney in the
judicial branch composed of seven voting and two
nﬂn—\lﬂting ﬂ.‘-ﬂﬁﬂ'ﬂ imembers. Iks Prinu.'i.]:!:l prur prse
i ter extablish sentencing policies and pracrices for
the federal eriminal jus‘tiﬂ.‘ systern that will assure the
ends of justice by promulgating detailed guidelines
pn::ril:ing the approprate sentences for offenders
convicted of federal crmes, The Guidelines and
policy statements promulgated by the Commission
are fssued pursmnt to Section 294 (a) of Ticle 28,
United States Code.
LIS, SENTEMCING GUIDELINES § LALL (2011},
'h“fdl. at -|:|'|. 3-5
s pd §aCLL
=005 2010(1).
S 6 3B1L1L
'mfdl. at -|:|'|.-‘1. @ S.ﬂ..
=1l § 2B L LB 10(B), 2B 1 1{B){ LB A,
4 1§ B4 (a).
= § BC2S,
1§ BO25(F), 8025 (g).
S0 has exercised this civil authoriey in limited circumstances in
t|'||:J=s|: t|'|irt}' :,ll:.rs...?nr.. r.g.. T_Iniu:d Seates & SEC v« KPMG Siddj'larta.
Siddharea & Harsono, e al, No, 01-cv-3105 Tex. 2001} I:l:nl:r]-'
of mjunction bareing company from future F vinlations based on
2“I.'Ei.til‘.'rn.i that COmpELy ]:!a'ld bribes to Indoencsian tax official in order
to reduce the Dﬁmpmy's Eax =.i§r_'ih111:nt:|;. United States v. Metealf 8¢
Edd].'. Tnnc., Do, 99-ov-12566 (1D, Mass, 1999) {I.'I'I.T.I""' ufinjunul:inn I:a.rrin.g
com pany From future FOPA volations and n.'r.'[ui.ri.ng imatitenance of
eompliance program based on allegations that it paid excessive marketing
and Pm.rn.utmluj CXpenies such ﬂ:irﬁm,tm:lcx}:umt and per
diem o an Egvptian official and his ]"ami|}':l; Unived Seates v. American
Tatalisator Co. Ine., Mo, 93-cv-161 I:D. M. |993-:| {L‘I‘Itr}' ﬂfinjum:tiun
I:!arri.ng ORIy from future FOPA violations based on a“@.ti.fmi that
it P:.iri moncy to its Greck aprent with l:n.uw]l:dgc that all or some af
the maoney pnid would be offered, given, or Pl‘ﬂ\.l'l'l.i!'l.‘d o Greck Fan.'ign
obhcials in connection with sale b}.cﬂmpnﬁ]r'ﬁ system and spare p:rtgtl;.
United States v :Ea.glu Bas ]'l.'la.nuﬁ.-:turi.ng. Ine., Mo, 91-cv-171 Tex.
1991% I:cntr}'ufinlumtiun I:!:.rrl.ng cOmpary from future FCPA vielasons
based on aJh;ptiuns that mp]ﬂ}'q.'l.'s of the COTpanY Fﬂ.l’til:ip‘ltl.‘d. in

EFTA01080414



I:!ril:t:r].'jd'lcml: to pay I:rhugn afficials of Saskaschewan's seate-owned

transportation company $30,000 CAD in connection with sale of buses);

Uni.t-l.'d States v Carv:r, £l a'.f.. M. "“9-4.1*- 1768 E Fl.:. 19'“9]- I::ntr]-'
of injunction barring company from future FOPA violations based on
:“L'E:.tiﬂn.i tJ'l:t Carvir :nri Hr_'r".q.']r. r.';ﬁi.-ncrs :.rbd slﬂmhﬂlritrs ul'-H'x‘Jlar
il Corp, paid £1.5 million te Cratar I:r:m.'ign afficial to secure an oil
deilling concession :gn.'r_rm.'ntl:l: Uiited States v Kl.'l'll'l}'.. £ a!’., Mo, T9-ev-
2038 1979) {inq.'unjun-:tiunwid'l ::'i.mimlpmcunding,cn:r}'uf
injunu.'tiﬂn arcing company Fravin future FCPA vielations fee prm-ldmg
illegal financial assistance to political party to secure renewal of stamp
diseribution :gn.'-r_rm:ntl].
515 US.C. §6 78dd-2(g)( 1)(B), 78dd-3{e}(1)(B), THHE)( 1)(B); see alio
17 CER. § 2011004 | providing adjestments for inflation).
15 US.C. §6 78dd-2(g)(2)(B), T8dd-3{e}(2)(B), THHE)(2)(B); see abio
17 CER. § 2011004 | providing adjestments for inflation).
=015 LS. 66 TRAd-2( (3], TRAL-3(e)(3), TRA)(3); seealie 17 C.ER.
4 2001004 I:vaiding :djuttmunt.i for inflason).
1 Seetion 21 (B)(b) of the Exchange Act, 15 US.CL & T8uld)(3); ser aliw
17 CER. § 2011004 | providing adjustments for inflation).
i See Securities Enforcement Remedies and Penny Seock Reform Act
of 1990, Pub. L. Mo, 101-429, 104 Seae. 931 6§ 202, 301, 401, and 402
{eodified in scartered secrions of Tide 15 of the United Stares Code),
48 CER.§6 9.406-2, 9.407-2
48 CER.§ 9402 (k).
5 Cee 48 CRR. 68 9.406-1, 9.907- 1{b}(2). Section 9.406-1 seks foeth the
J';u”nwing fri-exhauseave list of faceors:

(1) Whether the contesceor had effective srandards

of conduct and internal control systems in place at

the time of the activiey which constitutes cause for

debarment or had adepred sech procedures prios to

any Government in'mr_itigah'nn of ehe activity cited as

acause for debarment.

I:Z:I Whether the conteacear In-uug['l.t the :.n:lti'ri.t]r

cited a8 a cause for debarment to the attention of the

:Pp:r\ul:ri:.‘bc Growerniment agency ina I:iml.'l:.l LT

[3) Whether the contractor has fully investigated

the eircumstances suscoaid irLg the cause for

diebarment and, if 50, made the resuls of the

imuiti.gp.tim avatlable ta the ritl.'l::ring afficial.

[4) Whether the contractor cooperated fully with

Government AgENCES riurin.gdw thvestigation and

any court or administrative action.

I:E:I Whether the contracear has _‘Fald aof has :.E.ﬂ.'l.'d

oy all eriminal, civil, and admintseracive |ia.|:|i|i|:].'

tor the imprﬂEﬂ:r :.tl:ivil‘.}-.. i.ru.'l.udirl.g any in'r\r_ih'gativ:

or administrative costs incured l:r} the Governmendt.

and has made or agreed to make full restitution.

(6) Whether the contractor has taken appropriate

dis:ipli.n:.r]r action against the indiweduals

respunstble for the activity which constitutes cawie

for debarment.

(71 Whether the contractor has implemented or

:En.'nd [25] i.I'I1PII:I'I1.I'_I'.|E remedial MEasures, ilu:ll.ujing

any identified by the Government.

(8) Whether the contesceor has instabuted o :En.'nd

o anstitute new or revised review and contral

pm-ncdun.'s and ethies tn.ini.ng programs.

(90 Whether the contractor has had adequate

thine to eliminate the creumstances within the

contractor’s organization that led to the case for

debarment.

(107 Whether the contractor’s management

recognizes and understands the serousness of the

misconduct giving rise to the cause for debarment

anid has hnplal:mtntcd programs o prevent

rECLETEnce,
4% CER. 4§ 9.406-1(a).
7 Exee, Order No. 12,549, 51 Fed. R 6,370 [Feb. 18, 1986); Exce.
Oreder Mo 12,689, 54 Fed. Reg. 34131 I:Aug. 18, 1989].
48 C.ER.§ 9.407-2(b).
SEUSAM §9-28.1300 {2008).
0 8ee, e, AFRICAN DEVELOPMENT Bank GrouR, INTEGRITY

Endnotes

AND ANT-CORRUPTION PROGRESS REPORT 2009-2000 7, 14

I:'.ﬂ.: the Fn.'ml'l.'r fnancial d.cv'lﬂﬂpm-:n: st futeon in .:’LI-I'L:. the

AFDB s determined to rooe out misconduct, fraud and coTruption
within its own canks as well as in the imp]l:ml:nt:.tiﬂn of the ]:!n:ljl.'ctg

it finances. In order to do so. the Bank ereated an anti-corruption and
fraud inwsti.gp.tim division in Newvember 2% as s sale inmﬁg:tiv:
body. The unit became operational in June 2006 and commenced
iivestigateons i January 2007 [nvestigabions eoriaducted |.1]-' the
IACD [Integrity and Anti-Corruption Department | are not criminal
Pr\ﬁcunjingg: t|'||:‘|,I are ad minstrative in nature. Sanctions range fremn
Pl:rmnnd d.i.'ncipli.nar]r actions, such as ACpELALi, T loan cancellation
and debarment For contractors, which can be temporary or permanent”),
amerlable at J'll:tp:.".l'ww.al:ril:mlg,l'ﬁh:-dmim’up'nid_ﬂ'a.lﬂbﬂzhcmmbﬁf
|‘1.||.1|.LnI:'luns."InI:|.'Eri::.l%zua.nd%lﬂﬁmﬁ-cn:mpthmlzdf;-n'll.' Warld
Bank Group, Procurement: Sancions Commiitee {“The World Bank's
debarment process was fese formulated in July, 1996, and the Sanctions
Committes was established in November 1998 to review allegations and
recommend sanctions to the President. Written procedures were issued
i August 2001 amd are pu.iu:d o the Banks w:lnitl.'..:lcng with the
sanction actions”], anaifoble o heeped Swchovorldbank org WBSITE/
EXTERMNAL/PROJECTS/ PROCUREMENT /0, content MM 5000
1R R~ pagePR 8427 L~ piP K 84287~ theSine PR 84206, 00 heml.

1 G African Dcw:lnpmml: Bank Group, Asian Dl:w.'lupml:nt Bank,
European Bank for Reconstruction and Development, Inter-American
Development Bank Group and World Bank Group, dgreement
ﬁrﬁfuruaffw_ﬁrcmrn! n_-,l"ﬂ'e{urmrni Dhecistons [.ﬁ.l:n'.'ﬂ. zﬂlﬂ:l..
amerlable at http:.".l':lturﬂﬂur:ns.wﬁr”h.nkurgﬂ\] EW S/ Resources,”
Agmcmtntﬁ:lrh'htual:Enﬁ:lrc:m-:nw}.Dcl:ﬂ:muntDc:isinnj.PdE

T2 see aleo The World Bank Grroap, Cross-Debuarment Aﬂnrﬁf.’ﬁr’&: Lp
Fighs Agasurs Corvapraon (Ape. 9, 2000) (*““With rodays cross-debarment
AZEOCIMENE AMong duv\dnpmtnt hmki, aclear IESSIEE Oh int'u.'nrru]:ltian
is being delivered: Sreal and cheat from one, gee punished by all, said
World Bank Crrop President Robere B, Zoellick™), avacfadile as |'|I‘:tj_:|:.l'.-"
webworldban k. org"WESITE/EXTERNAL/NEWS/0, contentMDE:2
Zﬁﬂ'mﬁhplgﬂ’li;ﬁ‘ﬂﬁ?ﬂ‘iﬁﬂpil‘ﬁ:4&?3?5-—-:‘1:5“:PK;-@.-E'}?m.hhnL
I CER. 64 126.7(a)(3)-(4), 120.27(a)(6).

4 Authority under the AECA is delegated vo the DDTC. See 22 CER.
& 1201 ah.

7122 US.C. § 2778{)(1)(A)(vi). [g)(3)(B).

TERICERE127.7(e)

7 Bee supra note 2RE

T8 Bee Gary G. Grindler, Acting Dep. Aet'y Gen.. US. Depe. of

Justice, Mem. to the Heads of Department Components and Unived
States Mnrn::,-gon Additional Guidance on the Use of Maonitors in
Deferred Prosceution Agrecments and Mon-Prosceution {]'l.'la.].' 15,
000), avadlelde ar heep:wwustice gov/dag/ dag-memo-guidance-
mnni.Wr:.pdf; Lanny A. Brower, Assist. Are'y Gen, Dep'e of Justice,
Mem. to All Criminal Diviston Persennel an Selection of Monitors in
Criminal Diviston Matters | June 24, 20090, cvaialfle ar http:.l'.-"wmv.
_iu:ticl.'_ga'r.":ri.m imLu"fnud.-"EcFm"dncfmq;unx}-ml:g—:m}.l:d}: seE
alse Crag 5. Morbord, Acting Dep. Art'y Gene, LS. Dept. of Justice,
Mem. to the Heads of Dieparement Components and United Stares
Artorneys on Selection and Uke of Monitors in Deferred Prosecution
Agreements and Mon-Prosceution Agreements with Corporations

(Mar. 7, 2008, avarlofe ['l.ttl:r:J"."www.|u£'ti.ou.guv.-rdig."mnrfnrd-
usenfmonitorsmeme-0307 2008 pdf

E Hi:tm'i.n“}'. D0 had, on oceasion, agn:u.'d o [P As with COMPAnIS
that were not filed with the coure. Thar is no longer the practice of DO
MRUSAM §9-27.230

IISAM § 9-27.230.8.

200 has recently declined matters where some or all of the following
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CIFCUMStANCEs WET: present: (13a corparition mlunl‘.:.ril}' and Fu.”]r
diselosed the potential misconduct; (2) corporate principles voluntarily
mpguj in intervicws with DOT and prﬂvid.u.‘l eruthiul and cﬂmp]l.'u:
information about their conduce; (31a parent company conducted
extendve pm—::n‘rui:itiun duse riuigr_m:: of F-ﬁtl.'ntia”]r liable subsidiares
and engaged in significant remediation eforts post-acquisition; (4) a
company Ft\und:d infermation about it extensive Dﬁ.I'I'I.PI.ii.nI:I: ]:!ﬂli.ch:.
anndun;i.:nd. internal controls; (5] a CERnpany agn:u:d v s civil
reselution with the Secunities and Exchange Commission while also
demonstrating that criminal declination was appropriate; (6) only a single
nnp]ﬂt}tl: wias tavelved in the i.I'I'I.PI.'ﬂPLr payments; and I:":I the llmprﬂpcr
payments involved minimal funds compared to overall business revenues.,
T B Craminal InEur.rrlJtiﬁl‘l.. Ulnisted Stetes v Prrmm.mp.m mwote &,
Press Release, ULS. Depe. of hustice, Former Morgan Stanley Managing
Director Pleads Guiley for Rale in Evading Internal Controls Requined
I:.].- FCPA I:.u'i.pr 25, 200 2}, wvaiable ar http:.l'.-"wmv.jru.il:i::p\'.l'apa.l'
pr.l'lﬂll.l'ﬂpril.-rlz-am-ﬁﬂ—’}.lﬂh'nj {‘A&L‘r tﬂrl:idl.'ring all the available
facts and circumstances, inrJudi.ng that Muorgan Shn]u}' comstructed and
maintained a system of mternal contrals, which pm-vi.dud. reasonable
assurances that its employees were not bribing government officials, the
Dl:_parr.ml.'nt nf]u.itin:r: declined s l:rirLg any cnborcement action :.pin.it
Morgan Stanley related to Peterson’s conduct. The company voluntarly
diselosed this maeter and has :ﬂﬂpuratni I!I'irﬂu.gl'hﬁut the dl.'pﬂ.rtrrl.cl‘lt'j
investigation.”}; see adie Press Release, U8, Sec. and Exchange Comim.,
SEC EJ'II.I’E"_i Farmer h‘lr_'lnrga.l‘l 51:=|1J|::,- Execcutive with FCPA Vielasons
and Investment Adviser Fraud [.u\.pr 28, 2002}, icailaile ar |'|I‘.|tj_:| 3 wwew
x:.gdv;"n.:wjfpn:&iﬂﬂ|1ﬂﬂ|1-?ﬂ.[‘|.tm I:"h{ﬁrgan St:nl.c]r. w[‘l.in:l\ 14 ok
E.iilgnd i the ma.tt:r.cnapcn‘tl.'d. with the SEC% inguiry and conducted
a thorough internal investigation to determine the scope of the improper
payments and other misconduct invelved.”).
MEEC Rules of Practice, 17 CER. § 201.102{¢).
¥ Dheferred Pros. Agrecment, In the Matter of Tenars, 5.4, I:h'h:.l 17,
201 |]-, a'mu'.fa&.lrea.! htt'p:.".l'\nrw_inc.gﬁwrnuws.fpmk."lﬂl 1/2011-1 lz-dpﬂ..
pdf;ma.l’.w Press Release, US, Sec. and F_::[ungc Comm., Tenans to Pay
£5.4 Million in SECS First-Ever Defeered Prosecution Agreement [ May
17, 201 1), avaclelde ar Ettp:ffwww;u;gﬂw’nuwﬂprﬂﬂ?l}l 1/720011-012
htim.
R e MNon-Pros. Agreement, Inore Tenans, 5.4, I:M:a]r 17, 201 1), avarlable
al I'ltltp;u".l'www.jus‘tioc.ﬂuv_u"trimin:.l.-r}-n.wj.l'}.cpa.-rcam.l'unari.i-n."ml 1-
(3~ Dg-venaris.pdf.
M R US Sec. ann ExcHance Couu., ENFORCEMENT MaNvar
§6.2.3, (March 9, 2012), avasbelde o http:f!www;uc—gﬂve’diri:iﬁnsf'
mﬁnma'mfﬂmmuntmamu].]:dﬁ
M e i, § 0,24,
M e i § 2.6,
LR LIS § 15140
FIRUISC 6 1515 e).
15 LS.C. § TBu-6(a)(3). The new provision defines “original
information” to mean information that:

(A ds derived from the independent knowledge

o :.n:l}-ﬁi: of a whistleblower; [B) i not known

o the Commissaon From an].'u:h.'r source, unless

the whistleblower is the urigi.n:.l souice of the

infermation; and (C) i not exclusively derived from

Fi :Jl.cg:tiul‘l imade in =j1.uji|.'i=l of administrative

l'u.'aring. mn a.g-l‘:rw.'mml.'ntal report, ]'ll.'a.l'i.ng. :udi:..

ar investigation, or from the news media, unless the

whistleblower is a source of the information.
mlS LS.C. §'-"'Slu.-ﬁ: re'nurm Dnrid-ank WJ Skreet R.u.'ﬁ')rm :.nd
Consumer Proection Ace, Pub, Lo Moo 111-203, 6 922, 124 Stae. 1376,
1841-49 (2010}
Y Eor deeailed information about the program, i.r.n:luriing digil:ili.t].'
n.'L]_uin.'mL'nti and certain limitations that =PF'J]'" see Section 922 ol the
Drerdd-Frank Wall Street Reform and Consumer Protection Act, araifalle
al I'lttp;u".l'www;l.'r_gﬂw.l'al:iuutu"ui'ﬁnd.-rmvln."dﬂdd-ﬁ':nk—:un:—ﬂ?lpdf.
and the final rules on ¢l igi.l:i]it}'.. F.::I'nngu Act Rule 21F-8, 17 CER.§
240.21F-8.
¥ For example, the rules: (1) make a whistleblower ligible for an award
if the whistleblower reports r:-ri.ginal inbormation il‘ltcn'n”}'. and the
company informs the SEC about the violatons; (2] give whiseleblowers
120 days to report information to the SEC after frst ceporting
internally and seill be treated as if he or she had reported to the SEC

19

at the eadier rEparting date . thus preserving their 'Pl:L'L' in line” for

a possible whistleblower award from the SEC; and (3] provide that a
whistleblowers voluntary participation in an entity’s inteenal compliance
and FEPOCELng Sysems o a Factor thae can increase the amount of an
award, and that 2 whistleblowers interference with internal :&m]:!“:n:l:
and rEpOCting system 1% a facror that can decrease the amouwne of an award.
See Exchange Ace Bule 21F, 17 CER. § 240.21F

% See Exchange Ace Rule 21F-7(b}, 17 C.ER.§ 240.21F-T(b).

7 Far u::.mplu. SEC stalf will noe diclose a whistleblowers id:ntil:}' m
FLSPRISE B CEgUests under the Freedom of Information Act. However,
thiere are lemits on SEC% :l!-ilit}' ter shicld 2 whistleblower's idl.'l'l.ti.‘t]-‘.
and in cereain circumseances SEC must disclose ie to outside entities.
For u:.rnplc. 1k an administrative or coure pm-ncndi.ng. SEC may e
requined to produce documenss or other information thar would

reveal the whistleblowers idcnl:il:}'. I addition, as prart uFunEai.ng

SEC investigatory n.'ﬁpﬁnsiliili'tir_i, SEC :t:.fr:ru:,- st information
provided by a whistleblower during the course of the ivestigation. In
appropriate circumstances, SEC may alse Pn:rde intormation, su|:|||.'|:t
to confidentiality requirements, to other governmental or regulatory
entitics. Exchange Act Rule 21F-7(a), 17 CER. 240 21F-7{a).

L Althﬂ-ugh SEC does noe have an opmInn Pmi.'l.'d.un: release process,
it has declared its decision o follow the Euiri:m:u: announced tt‘l.l'l.‘lust'l.
[DOT% FOPA Opinion Release Procedure. US. See. and Exchange
Comm., SEC Release Mo, 34-17099 I:.ﬂ.ug. 29, Ig‘gﬂ:l,mwﬂluf al I'I'I:EF.J".II
wewwsse oy news/digest/ 1980/ digD82 980 pdf. SEC Release Mo, 34-
17099 seated that, to encourage issuers tw take advantage of the DO
FCPA Review Procedure, a8 2 matter B}'Prmucutnri.:] diseretion, SEC
would “not take enforcement action alleging violations of Section 304
in any case where an dsuer has sought and obtained an FCPA Review
letter From the Departmens, prior to May 31, 1981, stating thae the
Dreparement will noe take enforcement action under Section 30A with
respect e the transaction invelved " Jd The selease fureher noted thae it
would revisie this policy once the DOJ had evaluated the results of the
FLCPA Review Proceduse after ies Arse year D\}'uP:raﬁnn. A second release
statied that the SEC would contine to adhere to the policy anneunced
in Release No. 3417099 US. Sec. and Exchange Comm., SEC Release
Mo 34-18255 (Nov. 13, 19810, avaulalde ot ['l.ttp:.-".l'www_w:_gm."mw&-"
digese/ 1981 /digl 11381 pdE.

“* Both DOJ % opinion procedure releases (from 1993 o present) and
review P’l’l.‘ll:l:ldl.‘ll\t releases I:Frnrn 1980- 1”2} are available at ['l.tl:l:r:,-",u"ww.
jus‘ti.-nc.guv_."crimin=.|.-"}'n.1.uj.I'Fq:l:.-"ﬂpiniun_

# The full regulations relating to DOJ s opinion procedure are available
at I\‘I:I:p'.J".l'www.jus‘t'lnL'.gu'r_u"d.'rimin;”fmud.l'fcp:.-rdu::.fﬁ'p:rptpdﬁ
@38 CER. § 800

“IRCER.§ 803

#4238 C.ER. § 80012 ("Neither the submission of 2 request for an

FCPA Opmnion, its punﬂum:]r. nor the issuanee of an FCPA rpanvion,
shall in amy way aleer ehe n.'ﬁpﬁﬁ:il:-ilit}'uf:n LSS T0 Dﬁm]:!l.:,- with the
accounting requirements of 15 US.C 78m(b)(2) and (3).7].

38 CER. § 80.4.

“ I8 C.ER.§ 805

38 CER. § 8006

718 C.ER. § 80.04{a). This non-disclosure policy applies regardless of
whether DO responds to the request or the parey withdraws the requess
before receiving a response. L.

=38 CER. § 8006

“ I8 C.ER.§ 802

A0 In connection with any request for an FOPA apinion, DO may
eonduct whatever independent investigation it beieves appropriate. 28
C.EFR_§ B0.7.

SR CER.§ 8015 Onee a TEQuUESE 1% withdrawn, it has no effece.
Huowever, O] reserves the right to retain a copy of any FCPA

opinion regquest, documents, and information submiteed during the
c_pi.niun release Frnmjum for any Euv\crnmr_nl‘.:.l purpose, .iu.l:!jl:u:t o the
restrictions an diselosures in 28 C.ER._§ 80,14

#2238 CER. § 80.8.

A28 CER. § 80.7. “Such addibonal information, if furnshed EH'.I.".}'..
masse be confirmed in writing FrantJ].'.le LI FRErSsn wha n‘gn:d
the initial reduEst must sign the written, :upph:mcnl‘.:] information and
st :g:in Dcrti.f]r it tor b o Erue, correck and cnml:r]uu: diselasure of the
requested information.” fd

938 CER. § 8009 ("Moo oral elearance, release or other satement
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purparting te limit the enforeement discection of the Department of
Justice may be given. The requesting isuer or domestic coneern may rely
ofily upon aweitten FCPA opinion letter signed by the Atvorney General
or his designee”).

18 C.ER.§ 808 FCPA apinions do not bind or ebligate any agency
other than MO They also do noe affect the requesting parey's obligations
toany ather agency or under any statutory or rq;ul:.hhr:,r pmrrisi.ﬁl‘l ather
than those specifically cited in the particular FCPA opinion, 28 C.ER.§
011 I the conduct for which an FCPA opinion 5 requested is subject
to agpraval by any other agency, such FCPA opinion may not be taken

o dndicate TR views on any legal or fauctual dsues before that other
agency. 28 CER.§ 80,13,

HE28 CER.§ 80L10. DO can rebut this presumption by a
preponderance of the evidence. A court determining whether the
presumption has been rebatted weaghs all relevant factors, including
whether the submitted information was accurate and complete and the
activity was within the seope of conduct specified in the request. I As of
Seprember 2012, O] has never pursued an enforcement action against a
party for conduct that formed the basis of an FCPA opinion stating that
the prospective conduct would vielate O] present enforcement policy.
7 A a general matter, O] normally anonymiees much of the
informatien in its publicly released opinions and includes the general
nature and direumstances of the proposed conduct. DO does not release
the identity of any foreign sales agents or other types of identifving
information. 28 CER. § Sﬂ.l*’il:l::l. Hewever, DD_T iy release the
identity of the requesting party, the foreign country in which the
proposed conduct is to take place, and any actions DOJ took in response
to the FCPA opinien requese. fd If a party belicves that an opinion
contatns proprictary infermation, it may request that DO semove or
anomymize those portions of the opinion before it i publicly released. 28
CER. § 80.140¢).

Y18 CER.§ 8016
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