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NOTE TO USERS: Rules in this pamphlet are current through 972 50.2d 862, Subsequent amendments, if any, can
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I. SCOPE, PURPOSE, AND
CONSTRUCTION

RULE 3.010. SCOPE

These rules shall govern the procedure in all criminal proceedings in state courts including proceedings involving
direct and indirect criminal contempt, proceedings under rule 3850, and vehicular and pedestrian traffic offenses insofar
as these rules are made applicable by the Florida Rules of Practice and Procedure for Traffic Courts. These rules shall
not apply to direct or indirect criminal contempt of a court acting in any appellate capacity. These rules shall not apply
torules 3.811 and 3.812. These rules shall be known as the Florida Rules of Criminal Procedure and may be cited as
Fla. R. Crim. P.

Committee Motes

1968 Adoption. These mules are not intended to apply to municipal courts, but are intended to apply to all state courts where “crimes™ are
charged.

1972 Amendment. Amended o provide for applicability of rubes to vehicular tratfic offenses, when made so by the traffic count rales.

1992 Amendment. The rule is amended to refer to “Florida Rules of Criminal Procedure™ and “Fla. B. Crim. P rather than to “Rules of
Criminal Procedure™ and “RE. Crim. P.” Although the Florida Bar Rules of Criminal Procedure already contains this language, the West
publications, Florida Rules of Court (1991} and Florida Criminal Law and Rules (1991}, do not. The published version of rule 3.010, In re
Fiorida Rules of Criminal Procedure, 272 50.2d 65 (Fla. 1973), and the single published amendment to the rule, In re Amendments o the Florida
Rules of Criminal Procedwre, 518 50.2d 256 (Fla. 1987), also do not contain these additions. The Florida Bar publication, Florida Criminal Rules
and Practice, in a commentary to mle 3.010, indicates that the Florida Supreme Court changed the citation form in an order effective January 1,
14977. The commentary indicates that the order stated in pertinent part:

In order to provide the clarity of citations in briefs filed in this court and other legal writings, the following amendments to the procedural
rules adopted by this court pursuant to Article ¥, Section 2{a), of the Florida Constitution are hereby adopted.

L

The last sentence of Rule 3.010 of the Florida Rules of Cniminal Procedure is amended as follows: *These Rules shall be known as the
Florida Rules of Criminal Procedure and may be cited as Fla. B. Crim. P.”

However, these changes were apparently inadvertently omitted when the 1987 amendments were published. The proposed 1992 amendments
again incorporate into the rule the language set out in the court’s 1977 order.

The amendments would enable clearer ientification of the rules and achieve consistency of style with other sets of court rules, in particular,
rule PO}, Fla. B. App. P., which provides that the proper citation to the Florida Rules of Criminal Procedure is Fla. R. Crim. P.

RULE 3.020. PURPOSE AND CONSTRUCTION

These rules are intended to provide for the just determination of every criminal proceeding. They shall be
construed to secure simplicity in procedure and fairness in administration.

Committee Notes
1968 Adoption. Substantially the same as Federal Rule 2.
1972 Amendment. Same as prior rule.

RULE 3.025. STATE AND PROSECUTING ATTORNEY DEFINED

LYY L1

Whenever the terms “state,” “state attorney,” “prosecutor,” “prosecution,” “prosecuting officer,” or “prosecuting attormey™
are used in these rules. they shall be construed to mean the prosecuting authority representing the state of Flonda.

Committee Notes

2000 Adoption. This provision is new. Its purpose is to include the Office of Statewide Prosecution as a
prosecuting authority under these rules. No substantive changes are intended by the adoption of this rule.
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II. GENERAL PROVISIONS
RULE 3.03). SERVICE OF PLEADINGS AND PAPERS

(a) Service; When Required. Every pleading subsequent to the initial indictment or information on which a
defendant is to be tried unless the court otherwise orders, and every order not entered in open court, every written
motion unless it is one about which a hearing ex parte is authorized, and every written notice. demand, and similar
paper shall be served on each party; however, nothing herein shall be construed to require that a plea of not guilty
shall be in writing.

(b) Same; How Made. When service is required or permitted to be made on a party represented by an attorney,
the service shall be made on the attorney unless service on the party is ordered by the court. Service on the attorney
or on a party shall be made by delivering a copy to the party or by mailing it to the party’s last known address, or, if
no address is known, by leaving it with the clerk of the court who shall place it in the court file. Delivery of a copy
within this rule shall mean:

i1} handing it to the attorney or to the party: or
{2} leaving it at the attorney’s office with the secretary or other person in charge; or
{3} if there is no one in charge, leaving it in a conspicuous place therein; or

i{4) if the office is closed or the person to be served has no office. leaving it at the person’s usual place of abode with
a family member above 15 years of age and informing that person of the contents. Service by mail shall be considered
complete upon mailing: or

{5) transmitting it electronically to each party with a cover sheet indicating the sender’s name, bar number, firm,
address, telephone number, facsimile or modem number, and the number of pages transmitted. Electronic service
occurs when transmission of the last page is complete. Service by delivery or electronic transmission after 5:00 p.m.
shall be deemed to have been made on the next day that is not a Saturday, Sunday, or legal holiday.

(e} Filing. All original papers, copies of which are required to be served on parties, must be filed with the court
either before service or immediately thereafter.

(d) Filing with the Court Defined. The filing of pleadings and other papers with the court as required by these
rules shall be made by filing them with the clerk of the court, except that the judge may permit the papers to be filed
with him or her, in which event the judge shall note thereon the filing date and transmit them to the office of the
clerk. Unless any rule expressly provides to the contrary, filing of pleadings and other papers with the court may be
made by electronic transmission provided for and in accordance with the Florida Rules of Judicial Administration.

(e} Certificate of Service. When any attorney shall in substance certify:

I do certify that a copy (copies) hereof (has) (have) been furnished to (here insert name or names) by (delivery)
{mail) on .....idate)......

Attomey

the certificate shall be taken as prima facie proof of service in compliance with all rules of court and law.

Committee Motes

1968 Adoption. Taken from the Florida Rules of Civil Procedure.
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1971 Amendment. Same as prior rule; {(a) amended by deleting reference to trial on affidavit.

2000 Amendment. Frandulent manipulation of electronically transmitted service should be considered contemptuous and dealt with by
appropriate sanctions by the court.

RULE 3.040. COMPUTATION OF TIME

In computing any period of time prescribed or allowed by these rules, by order of court, or by any applicable
statute, the day of the act or event from which the designated period of time begins to run is not to be included. The
last day of the period so computed shall be counted, unless it is a Saturday, Sunday, or legal holiday, in which event
the period shall run until the end of the next day that is neither a Saturday. Sunday. nor legal holiday. When the
period of time prescribed or allowed shall be less than 7 days, intermediate Saturdays, Sundays, and legal holidays
shall be excluded in the computation, except for the periods of time of less than 7 days contained in rules 3.130,
3.132{a) and (c), and 3.133(a).

Committee Notes
1968 Adoption. Taken from the Florida Rules of Civil Procedure.
1972 Amendment. Same as prior rule.

1988 Amendment. The 1983 amendments resulted in the reallocation of the time perieds in rule 3.131 to rule 3,133, and also added an
important 5-day period in the new rule regarding pretrial detention in rule 3132,

Court Commentary

1975 Amendment. Underlined portion is the only change. The effect is to remove the 72-hour provision of proposed rule 3.131 from the
Saturday. Sunday, and legal holiday exception.

RULE 3.050. ENLARGEMENT OF TIME

When by these rules or by a notice given thereunder or by order of court an act is required or allowed to be done at
or within a specified time, the court for good cause shown may, at any time, in its discretion { 1) with or without
notice, order the period enlarged if a request therefor is made before the expiration of the period originally
prescribed or extended by a previous order or (2) upon motion made and notice after the expiration of the specified
period, permit the act to be done when the failure to act was the result of excusable neglect; but it may not, except as
provided by statute or elsewhere in these rules, extend the time for making a motion for new trial, for taking an
appeal, or for making a motion for a judgment of acquittal.

Committee Motes
1968 Adoption. Taken from the Florida Rules of Civil Procedure.
1972 Amendment. Same as prior rule.

RULE 3.060. TIME FOR SERVICE OF MOTIONS AND NOTICE OF HEARING

A copy of any written motion which may not be heard ex parte and a copy of the notice of the hearing thereof,
shall be served on the adverse party a reasonable time before the time specified for the hearing.

Committee Motes

1968 Adoption. Taken from rules of civil procedure.

1972 Amendment. Same as prior rule.
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RULE 3.070. ADDITIONAL TIME AFTER SERVICE BY MAIL

Whenever a party has the right or is required to do some act or take some proceedings within a prescribed period
after the service of a notice or other paper on the party and the notice or paper is served on the party by mail, 3 days
shall be added to the prescribed period.

Committee Motes

1968 Adoption. This is the same as rule 1.6(e), Flornida Rules of Civil Procedure, except for the omission of subdivision (c) of the civil nules,
which appears to be inapplicable to criminal cases.

1972 Amendment. Same as prior rule.
RULE 3.080. NONVERIFICATION OF PLEADINGS

Except when otherwise specifically provided by these rules or an applicable statute, every written pleading or
other paper of a party represented by an attorney need not be verified or accompanied by an affidavit.

Committee Notes
1968 Adoption. Taken from rles of civil procedure.

1972 Amendment. Same as prior rule.
RULE 3.0%. PLEADING CAPTIONS

Every pleading, motion, order, judgment. or other paper shall have a caption containing the name of the court, the
file number, the name of the first party on each side with an appropriate indication of other parties, and a designation
identifying the party filing it and its nature or the nature of the order, as the case may be. All papers filed in the
action shall be styled in such a manner as to indicate clearly the subject matter of the paper and the party requesting
or obtaining relief.

RULE 3.111. PROVIDING COUNSEL TO INDIGENTS

(a) When Counsel Provided. A person entitled to appointment of counsel as provided herein shall have counsel
appointed when the person is formally charged with an offense, or as soon as feasible after custodial restraint, or at
the first appearance before a committing judge, whichever oceurs earliest.

(b) Cases Applicable.

{1} Counsel shall be provided to indigent persons in all prosecutions for offenses punishable by incarceration
including appeals from the conviction thereof. In the discretion of the court, counsel does not have to be provided o
an indigent person in a prosecution for a misdemeanor or vielation of a municipal ordinance if the judge, at least 15
days prior to trial, files in the cause a written order of no incarceration certifying that the defendant will not be
incarcerated in the case pending trial or probation violation hearing, or as part of a sentence after trial, guilty or nolo
contendere plea, or probation revocation. This 15-day requirement may be waived by the defendant or defense
counsel.

i A) If the court issues an order of no incarceration after counsel has been appointed to represent the defendant,
the court may discharge appointed counsel unless the defendant is incarcerated or the defendant would be

substantially disadvantaged by the discharge of appointed counsel.

(B} If the court determines that the defendant would be substantially disadvantaged by the discharge of
appointed counsel, the court shall either:
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i.  notdischarge appointed counsel; or

il.  discharge appointed counsel and allow the defendant a reasonable time to obtain private counsel, or if
the defendant elects to represent himself or herself, a reasonable time to prepare for trial.

() If the court withdraws its order of no incarceration, it shall immediately appoint counsel if the defendant is
otherwise eligible for the services of the public defender. The court may not withdraw its order of no incarceration
once the defendant has been found guilty or pled nolo contendere.

{2} Counsel may be provided to indigent persons in all proceedings arising from the initiation of a criminal
action against a defendant, including postconviction proceedings and appeals therefrom, extradition proceedings,
mental competency proceedings, and other proceedings that are adversary in nature, regardless of the designation of
the court in which they occur or the classification of the proceedings as civil or criminal.

{3) Counsel may be provided to a partially indigent person on request, provided that the person shall defray that
portion of the cost of representation and the reasonable costs of investigation as he or she is able without substantial
hardship to the person or the person’s family, as directed by the court.

(4) “Indigent” shall mean a person who is unable to pay for the services of an attorney, including costs of
investigation, without substantial hardship to the person or the person’s family; “partially indigent™ shall mean a
person unable to pay more than a portion of the fee charged by an attorney, including costs of investigation, without
substantial hardship to the person or the person’s family.

{5) Before appointing a public defender, the court shall:

i A) inform the accused that, if the public defender is appointed, a lien for the services rendered by the public
defender may be imposed under section 2756, Florida Statutes:

B} make inguiry into the financial status of the accused in a manner not inconsistent with the guidelines
established by section 27.52, Florida Statutes. The accused shall respond to the inguiry under oath;

() require the accused to execute an affidavit of insolvency as required by section 27.52, Florida Statutes.

(¢} Duty of Booking Officer. In addition to any other duty, the officer who commits a defendant to custody has
the following duties:

i1} The officer shall immediately advise the defendant:
(A) of the right to counsel;
(B} that, if the defendant is unable to pay a lawyer, one will be provided immediately at no charge.

{2} If the defendant requests counsel or advises the officer that he or she cannot afford counsel, the officer shall
immediately and effectively place the defendant in communication with the {office of ) public defender of the circuit
in which the arrest was made.

{3) If the defendant indicates that he or she has an attorney or is able to retain an attorney, the officer shall

immediately and effectively place the defendant in communication with the attorney or the Lawyer Referral Service
of the local bar association.
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{4) The public defender of each judicial circuit may interview a defendant when contacted by, or on behalf of, a
defendant who is, or claims to be, indigent as defined by law.

(A If the defendant is in custody and reasonably appears to be indigent, the public defender shall tender such
advice as is indicated by the facts of the case, seek the setting of a reasonable bail, and otherwise represent the
defendant pending a formal judicial determination of indigency.

(B} If the defendant is at liberty on bail or otherwise not in custody, the public defender shall elicit from the
defendant only the information that may be reasonably relevant to the question of indigency and shall immediately
seck a formal judicial determination of indigency. If the court finds the defendant indigent. it shall immediately
appoint counsel to represent the defendant.

(d) Waiver of Counsel.

i1} The failure of a defendant to request appointment of counsel or the announced intention of a defendant to
plead guilty shall not, in itself, constitute a waiver of counsel at any stage of the proceedings.

(2} A defendant shall not be considered to have waived the assistance of counsel until the entire process of
offering counsel has been completed and a thorough inguiry has been made into both the accused’s comprehension
of that offer and the accused’s capacity to make a knowing and intelligent waiver. Before determining whether the
waiver is knowing and intelligent. the court shall advise the defendant of the disadvantages and dangers of self-
representation.

{3) Regardless of the defendant’s legal skills or the complexity of the case, the court shall not deny a
defendant’s unequivocal request to represent himself or herself, if the court makes a determination of record that the

defendant has made a knowing and intellizent waiver of the right to counsel.

(4} A waiver of counsel made in court shall be of record; a waiver made out of court shall be in writing with not
less than 2 attesting witnesses. The witnesses shall attest the voluntary execution thereof.

(5) If a waiver is accepted at any stage of the proceedings. the offer of assistance of counsel shall be renewed by
the court at each subsequent stage of the proceedings at which the defendant appears without counsel.

(e} Withdrawal of Defense Counsel After Judgment and Sentence. The attorney of record for a defendant in a
criminal proceeding shall not be relieved of any duties, nor be permitted to withdraw as counsel of record. except
with approval of the lower tribunal on good cause shown on written motion, until after:

(1} the filing of:
(A) a notice of appeal;
i{B) a statement of judicial acts to be reviewed, if a transcript will require the expenditure of public funds;

{C) directions to the clerk, if necessary: and

(D) a designation of that portion of the reporter’s transcript that supports the statement of judicial acts to be
reviewed, if a transeript will require expenditure of public funds: or

{2} substitute counsel has been obtained or appointed, or a statement has been filed with the appellate court that
the appellant has exercised the right to self-representation. In publicly funded cases, the public defender for the local

circuit court shall be appointed initially until the record is transmitted to the appellate court; or

{3) the time has expired for filing of a notice of appeal, and no notice has been filed.
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Orders allowing withdrawal of counsel are conditional, and counsel shall remain of record for the limited purpose of
representing the defendant in the lower tribunal regarding any sentencing error that the lower tribunal is authorized
to address during the pendency of the direct appeal under rule 3. 800{b)2).

Committee Motes

1972 Adoption. Part 1 of the ABA Standard relating to providing defense services deals with the general philosophy for providing criminal
defense services and while the commuiies felt that the philosophy should apply to the Florida Rules of Criminal Procedure, the standards were not
in such form to be the subject of that particular rule. Since the standards deal with the national situation, contained in them were altermative
methods of providing defense services, ie., assigned counsel vs. defender system: but. Florida, already having a defender system, need not be
concerned with the assigned counsel system.

(a) Taken from the first sentence of ABA Standard 5.1. There was considerable discussion within the committee concerning the tirme within
which counsel should be appointed and who should notify defendant’s counsel. The commentary in the ABA Standard under 5. 1a. b, convinced
the committee to adopt the language here contained.

(b} Standard 4.1 provides that counsel should be provided in all criminal cases punishable by loss of liberty. except those types where such
punishment is not likely to be imposed. The committes determined that the philosophy of such standard should be recommended to the Flonida
Supreme Court. The committee determined that possible deprivation of liberty for any period makes a case serious enough that the accused
should have the right to counsel.

ey Based on the recommendation of ABA Standard 5. 1b and the commentary thereunder which provides that implementation of a rule for
providing the defendant with counsel should not be limited to providing a means for the accused to contact a lawyver.

(d} From standard 7.2 and the commentaries thereunder.

L9580 Amendmient. Modification of the existing rule (the addition of (BI(SHAHCH provides a greater degree of uniformity in appointing
counsel to indigent defendants. The defendant is put on notice of the lien for public defender services and must give financial information under
oath.

A survey of Florida judicial circuits by the Committee on Representation of Indigents of the Criminal Law Section (1978-79) disclosed the
fact that several circuits had no procedure for determining indigency and that there were circuits in which no affidavits of insolvency were
executed (and no legal basis for establishing or collecting lien monies).

1992 Amendment. [n light of Stare v. Disericr Cowrt of Appeal of Flovida, First Districe, 369 S0.2d 439 (Fla. 1991}, in which the supreme
court pronounced that motions secking belated direct appeal based on ineffective assistance of counsel should be filed in the tral court pursuant
tor rule 3850, the committee recommends that rule 3.11 1e) be amended to detail with specificity defense counsel’s duties to perfect an appeal
prior to withdrawing after judgment and sentence. The present provision merely nodes that such withdrawal is govemned by Florida Rule of
Appellate Procedure 9. 140(b W 3).

1998 Amendment. The amendments o (dW2)-(3) were adopted to reflect Srate v Bowen, 698 So.2d 248 (Fla. 1997), which imiplicitly
overruled Cappertta v Snete, 204 50.2d 913 (Fla. 4th DCA 1967), rev'd on other prounds 216 502d 749 (Fla. 1968). See Firzpairick v
Wainwrighs, 800 F.2d 1057 {11th Cir. 1986), for a list of tactors the court may consider. See also MeKaskle v. Wiggins, 465 U5 168, 104 5.CL
044, 7O LED.2d 122 (1984, and Savage v. Eselle, 924 F.2d 1459 (9th Cir. 1990}, cert. denied 301 U5 1255, 115.C 2900, 115 LEA.2d 1064
(1992}, which sugges: that the defendant’s right 1o self-representation is limited when the defendant is not able or willing 1o abide by the rules of
procedure and courtroom protocol.

2000 Amendment. This rule applies only to judicial proceedings and is inapplicable to investigative proceedings and matters. See rule 3010

2002 Amendment. Indigent defendants are entitled to counsel if they are either currently in custody or might be incarcerated in their case. Sec
Alabama v. Shelron, 122 5.C0 1764, 1767 (2002} (Sixth Amendment forbids imposition of suspended sentence that may “end up in the actual
deprivation of a person’s liberty™ unless defendant accorded “the guiding hand of counsel”). See also Tur v Stare, 797 So. 2d 4 (Fla. 3d DCA
20013 (uncounseled plea to criminal charge cannot result in jail sentence based on violation of probationary sentence for that charge ); Haeris v.
State, 773 Bo.2d 627 (Fla. 4th DCA 2000

Dvischarge of the public defender based on an order certifying no incarceration that is entered after the public defender has already spent
considerable time and resources investigating the case and preparing a defense may leave the defendant “in a position worse than it no counsel

had been appointed in the first place.” Stare v Ul 642 So. 2d 721, 724 (Fla. 1994).

In determining whether a defendant’s due process rights would be violated by the discharge of the public defender, the court should consider
all of the relevant circumstances, including, but not limited to:

1. The stage of the proceedings at which the order of no incarceration is entered.

2. The extent of any investigation and pretrial preparation by the public defender.
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3. Any prejudice that might result if the public defender is discharged.
4. The nature of the case and the complexity of the issues.
5. The relationship between the defendant and the public defender.

Counsel may be provided to indigent persons in all other proceedings in. or arising from. a criminal case and the court should resolve any doubts
in favor of the appointment of counsel for the defendant. See Grafam v Stare, 372 Bo.2d 1363, 1365 (Fla. 1979).

See form found at Fla.R.Crim P, 3.9%4,

2005 Amendment. See Affidavit of Indigent Status as provided by fn re Approval af Form for Use by Clerks of the Cireuit Cowrss Purswant to
Rule 10-2.1{a) of the Rules Regulating the Florida Bar, 877 50, 2d 720 (Fla. 2004 ).

RULE 3.112. MINIMUM STANDARDS FOR ATTORNEYS IN CAPITAL CASES

(a) Statement of Purpose. The purpose of these rules is to set minimum standards for attorneys in
capital cases to help ensure that competent representation will be provided to capital defendants in all
cases. Minimum standards that have been promulgated concerning representation for defendants in
criminal cases generally and the level of adherence to such standards required for noncapital cases
should not be adopted as sufficient for death penalty cases. Counsel in death penalty cases should be
required to perform at the level of an attorney reasonably skilled in the specialized practice of capital
representation, zealously committed to the capital case, who has had adequate time and resources for
preparation. These minimum standards for capital cases are not intended to preclude any circuit from
adopting or maintaining standards having greater requirements.

(b) Definitions. A capital trial is defined as any first-degree murder case in which the State has not
formally waived the death penalty on the record. A capital appeal is any appeal in which the death penalty
has been imposed. A capital postconviction proceeding is any postconviction proceeding where the
defendant is still under a sentence of death.

(c) Applicability. This rule applies to all lawyers handling capital trials and capital appeals, who are
appointed or retained on or after July 1, 2002. Subject to more specific provisions in the rule, the
standards established by the rule apply to Public Defenders and their assistants.

(d) List of Qualified Conflict Counsel.

{1) Every circuit shall maintain a list of conflict counsel qualified for appointment in capital cases in
each of three categories:

{A) lead trial counsel;
(B) trial cocounsel; and
(C) appellate counsel.

Mo attorney may be appointed to handle a capital trial or appeal unless duly qualified on the appropriate
list.

{2) The conflict committee for each circuit is responsible for approving and removing attorneys from
the list pursuant to section 925.037, Florida Statutes. Each circuit committee is encouraged to obtain addi-
tional input from experienced capital defense counsel.

(e) Appointment of Counsel. A court must appoint lead counsel and, upon written application and a
showing of need by lead counsel, should appoint cocounsel to handle every capital trial in which the
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defendant is not represented by retained counsel or the Public Defender. Lead counsel shall have the
right to select cocounsel from attorneys on the lead counsel or cocounsel list. Both attorneys shall be
reasonably compensated for the trial and sentencing phase. Except under extraordinary circumstances,
only one attorney may be compensated for other proceedings. In capital cases in which the Public
Defender is appointed, the Public Defender shall designate lead and cocounsel.

(f) Lead Counsel. Lead trial counsel assignments should be given to attorneys who:

{1) are members of the bar admitted to practice in the jurisdiction or admitted to practice pro hac vics;
and

{2) are experienced and active trial practitioners with at least five years of litigation experience in the
field of criminal law; and

{3) hawve prior experience as lead counsel in no fewer than nine state or federal jury trials of serious
and complex cases which were tried to completion, as well as prior experience as lead defense counsel or
cocounsel in at least two state or federal cases tried to completion in which the death penalty was sought.
In addition, of the nine jury trials which were tried to completion, the attorney should have been lead
counsel in at least three cases in which the charge was murder; or alternatively, of the nine jury trials, at
least one was a murder trial and an additional five were felony jury trials; and

(4) are familiar with the practice and procedure of the criminal courts of the jurisdiction; and

{5) are familiar with and experienced in the utilization of expert witnesses and evidence, including but
not limited to psychiatric and forensic evidence; and

{6) have demonstrated the necessary proficiency and commitment which exemplify the gquality of
representation appropriate to capital cases, including but not limited to the investigation and presentation
of evidence in mitigation of the death penalty; and

{7) have attended within the last two years a continuing legal education program of at least twelve
hours’ duration devoted specifically to the defense of capital cases. Attorneys who do not meet the
continuing legal education requirement on July 1, 2002, shall have until March 1, 2003, in which to safisfy
the continuing legal education requirement.

{g) Cocounsel. Trial cocounsel assignments should be given to attorneys who:

(1) are members of the bar admitted fo practice in the jurisdiction or admitted to practice pro hac vice;
and

{2) gualify as lead counsel under paragraph () of these standards or meet the following reguirements:

{A) are experienced and active trial practitioners with at least three years of litigation experience in
the field of criminal law; and

(B) hawve prior experience as lead counsel or cocounsel in no fewer than three state or federal jury
trials of serious and complex cases which were tried to completion, at least two of which were frials in
which the charge was murder; or alternatively, of the three jury trials, at least one was a murder trial and
one was a felony jury trial; and

{C) are familiar with the practice and procedure of the criminal courts of the jurisdiction; and

{D} have demonstrated the necessary proficiency and commitment which exemplify the quality of
representation appropriate to capital cases, and
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(E) have attended within the last two years a continuing legal education program of at least twelve
hours' duration devoted specifically to the defense of capital cases. Attorneys who do not meet the con-
tinuing legal education requirement on July 1, 2002, shall have until March 1, 2003, in which to satisfy the
reguirement.

(h) Appellate Counsel. Appellate counsel assignments should be given to attorneys who:
{1} are members of the bar admitted to practice in the jurisdiction or admitted to practice pro hac vice; and

{2) are experienced and active trial or appellate practitioners with at least five years of experience in
the field of criminal law; and

{3) have prior experience in the appeal of at least one case where a sentence of death was imposed,
as well as prior experience as lead counsel in the appeal of no fewer than three felony convictions in
federal or state court, at least one of which was an appeal of a murder conviction; or alternatively, have
prior experience as lead counsel in the appeal of no fewer than six felony convictions in federal or state
court, at least two of which were appeals of a murder conviction; and

{4) are familiar with the practice and procedure of the appellate courts of the jurisdiction; and

{5) have demonstrated the necessary proficiency and commitment which exemplify the quality of
representation appropriate to capital cases; and

{6) hawve attended within the last two years a continuing legal education program of at least twelve
hours' duration devoted specifically to the defense of capital cases. Attorneys who do not meet the
continuing legal education requirement on July 1, 2002, shall have until March 1, 2003, in which to safisfy
the requirement.

(i} Motice of Appearance. An attorney who is retained or appointed in place of the Public Defender to
represent a defendant in a capital case shall immediately file a notice of appearance certifying that he or
she meets the qualifications of this rule. If the office of the Public Defender is appointed to represent the
defendant, the public defender shall certity that the assistants assigned as lead and cocounsel meet the
requirements of this rule. A notice of appearance filed under this rule shall be served on the defendant.

(j} Limitation on Caseloads.

(1) Generally. As soon as practicable, the trial court should conduct an ingquiry relating to counsel's
availability to provide effective assistance of counsel to the defendant. In assessing the availability of
prospective counsel, the court should consider the number of capital or other cases then being handled by
the attormey and any other circumstances bearing on the attorney’s readiness to provide effective
assistance of counsel to the defendant in a timely fashion. No appointment should be made to an attorney
who may be unable to provide effective legal representation as a result of an unrealistically high caseload.
Likewise, a private attorney should not undertake the representation of a defendant in a capital case if the
attorney’s caseload is high enough that it might impair the qguality of legal representation provided to the
defendant.

(2) Public Defender. If a Public Defender seeks to refuse appointment to a new capital case based
on a claim of excessive caseload, the matter should be referred to the Chief Judge of the circuit or to the
administrative judge as so designated by the Chief Judge. The Chief Judge or his or her designate should
coordinate with the Public Defender to assess the number of attorneys involved in capital cases, evaluate
the availability of prospective attorneys, and resolve any representation issues.

(k) Exceptional Circumstances. In the event that the trial court determines that exceptional circum-
stances require appointment of counsel not meeting the requirements of this rule, the trial court shall enter
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an order specifying, in writing, the exceptional circumstances requiring deviation from the rule and the
court's explicit determination that counsel chosen will provide competent representation in accord with the
policy concerns of the rule.

Committee Comments

These standards are based on the general premise that the defense of a capital case requires specialized skill and expertise. The Supreme Court
has not only the authority, but the constitutional responsibility to ensure that indigent defendants are provided with competent counsel, especially
in capital cases where the State seeks to take the life of the indigent defendant. The Supreme Court also has exclusive jurisdiction under Article V
section 15 of the Florida Constitution to “[rlegulate the admission of persons to the practice of law and the discipline of persons admitted.”
Imiplied in this grant of authornty is the power to set the minimum requirements for the admission to practice law, see In re Florida Board of Bar
Examiners, 153 50.2d 98 (Fla. 1977), as well as the minimum requirements for certain kinds of specialized legal work. The Supreme Court has
adopted minimum educational and experience requirements for board certification in other specialized fields of the law.

The expericnce and continuing educational requirements in these standards are based on existing local standards in effect throughout the state
as well as comparable standards in effect in other states. Specitically, the committee considered the standards for the appointment of counsel in
capital cases in the Second, Sixth, Eleventh, Fitteenth, and Seventeenth Circuits, the statewide standards for appointing counsel in capital cases in
Califomia, Indiana, Lovisiana, Ohio, and New York, and the American Bar Association standards for appointment of counse] in capital cases.

These standards are not intended to establish any independent legal rights. For example, the fallure to appoint cocounsel, standing alone, has
not been recognized as a ground for relief from a conviction or sentence. See Ferrell v. Srare, 653 5o.2d 367 (Fla. 1995); Lowe v. Stafe, 650 50.2d
9649 (Fla. 1994); Armsirong v. State, 642 S0.2d 730 (Fla. 1994). Rather. these cases stand for the proposition that a showing of inadequacy of
representation in the particolar case is required. See Strickland v. Washingron, 466 U5, 668, 104 5.0 2052, B0 LEd.2d 674 (1984). These

rulings are not affected by the adoption of these standards. Any claims of ineffective assistance of counsel will be controlled by Strickland.

The American Bar Association Standards and many other state standards require the appointment of two lawyers at the trial level in every
prosecution that could result in the imposition of the death penalty. The commitiee has moditied this requirement by allowing the trial court some
discretion as to the number of attorneys, and by eliminating certain provisions that may be unnecessary or economically unfeasible. Paragraph {e)
minimizes the potential duplication of expenses by limiting the compensable participation of cocounsel. In addition, the standard adopted herein
requires an initial showing by lead counsel of the need for cocounsel and, while the standard suggests that cocounsel should ordinarily be
appointed, the ultimate decision is left to the discretion of the trial court.

The committes emphasizes that the right to appointed counsel is not enlarged by the application of these standards. The court should appoint
conflict counsel only if there is a conflict and the defendant otherwise qualifies for representation by the Public Detender. A defendant who is
represented by retained counsel is not entitled to the appointment of a second lawyer at public expense merely because that defendant is unable to
bear the cost of retaining two lawyers.

RULE 3.115. DUTIES OF STATE ATTORNEY; CRIMINAL INTAKE

The state attorney shall provide the personnel or procedure for criminal intake in the judicial system. All sworn
complaints charging the commission of a criminal offense shall be filed in the office of the clerk of the circuit court
and delivered to the state attorney for further proceedings.

IIL. PRELIMINARY PROCEEDINGS
RULE 3.120. COMMITTING JUDGE

Each state and county judge is 2 committing judge and may issue a summons to, or a warrant for the arrest of, a
person against whom a complaint is made in writing and sworn to before a person authorized to administer oaths, when
the complaint states facts that show that such person violated a criminal law of this state within the jurisdiction of the
judge to whom the complaint is presented. The judge may take testimony under oath to determine if there is reasonahble
ground to believe the complaint is true. The judze may commit the offender to jail. may order the defendant to appear
before the proper court to answer the charge in the complaint, or may discharge the defendant from custody or from any
undertaking to appear. The judge may authorize the clerk to issue a summons.

Commitiee Motes
1968 Adoption. This is substantially the same as part of section ®01.01, Flonida Statutes. {The remaining part should be retained as a statute.)
It differs from the statute by requiring the complaint to be inwriting and by identifving the initiating instrument as a “complaint,” thus adopting

the federal terminology which is more meaningtul and modern. Some doubt was expressed as to whether the terms of the statute incorporated in
the mule are within the rulemaking power of the Supreme Court.
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1972 Amendment. Substantially same as former rale. Aliered to incosporate the provision for testimony under cath formerly contained momle 3.121(a),
and authorize the execwtion of the affidavit before & notary or other person authorized (o administer oaths.

RULE 3.121. ARREST WARRANT
(a) Issuance. An arrest warrant, when issued, shall:
(1) be in writing and in the name of the State of Florida;
2} set forth substantially the nature of the offense;
{3} command that the person against whom the complaint was made be arrested and brought before a judge;

{4} specify the name of the person to be arrested or, if the name is unknown to the judge, desiznate the person
by any name or description by which the person can be identified with reasonable certainty;

(5) state the date when issued and the county where issued;
{6} be signed by the judge with the title of the office; and
{7} in all offenses bailable as of right be endorsed with the amount of bail and the return date.

{b) Amendment. No arrest warrant shall be dismissed nor shall any person in custody be discharged because of
any defect as to form in the warrant; but the warrant may be amended by the judge to remedy such defect.

Commitiee Motes
1968 Adoption. (a) This is substantially the same as section 901.02, Florida Statutes. except that the rule requires a written complaint. Also,
the rule does not incorporate that seldom used part of the statute that permits the magistrate b0 issue an arrest warrant upon affidavits made betore
the prosecuting attorney.
(b} This is the same as section 90103, Flonda Statutes.

(c)  This is the same as section W0 1L05, Florida Statutes, except for modernizing the language.

1972 Amendment. (a) of former rule has been deleted, as its substance is now contained in males 3120 and 3.1 340; (b) has been renumbered as
(a): {c) has been renumbered as (h).

RULE 3.125. NOTICE T APPEAR

(a) Definition. Unless indicated otherwise, notice to appear means a written order issued by a law enforcement
officer in lieu of physical arrest requiring a person accused of violating the law to appear in a designated court or
governmental office at a specified date and time.

{b) By Arresting Officer. If a person 1s arrested for an offense declared to be a misdemeanor of the first or
second degree or a violation, or is arrested for violation of a municipal or county ordinance triable in the county. and
demand to be taken before a judge is not made, notice to appear may be issued by the arresting officer unless:

{1} the accused fails or refuses to sufficiently identify himself or herself or supply the required information;

{2} the accused refuses to sign the notice to appear:

{3} the officer has reason to believe that the continued liberty of the accused constitutes an unreasonable risk of
bodily injury to the accused or others:

i{4) the accused has no ties with the jurisdiction reasonably sufficient to assure the accused’ s appearance or there
is substantial risk that the accused will refuse to respond to the notice;
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(5} the officer has any suspicion that the accused may be wanted in any jurisdiction; or

{6) it appears that the accused previously has failed to respond to a notice or a summons or has violated the
conditions of any pretrial release program.

(¢} By Booking Officer. If the arresting officer does not issue notice to appear because of one of the exceptions
listed in subdivision (b} and takes the accused to police headguarters, the booking officer may issue notice to appear
if the officer determines that there is a likelihood that the accused will appear as directed, based on a reasonable
investigation of the accused’s:

i1} residence and length of residence in the community;
(2} family ties in the community;

{3} emplovment record;

{4) character and mental condition;

{5) past record of convictions; or

{6} past history of appearance at court proceedings.

(d) How and When Served. If notice to appear is issued. it shall be prepared in quadruplicate. The officer shall
deliver | copy of the notice to appear to the arrested person and the person, to secure release, shall give a written
promise to appear in court by signing the 3 remaining copies: | to be retained by the officer and 2 to be filed with
the clerk of the court. These 2 copies shall be swom to by the arresting officer before a notary public or a deputy
clerk. If notice to appear is issued under subdivision (b), the notice shall be issued immediately upon arrest. If notice
to appear is issued under subdivision (c), the notice shall be issued immediately on completion of the investigation.
The arresting officer or other duly authorized official then shall release from custody the person arrested.

(e} Copy to the Clerk of the Court. With the sworn notice to appear, the arresting officer shall file with the clerk
a list of witnesses and their addresses and a list of tangible evidence in the cause. One copy shall be retained by the

officer and 2 copies shall be filed with the clerk of the court.

if) Copy to State Attorney. The clerk shall deliver | copy of the notice to appear and schedule of witnesses and
evidence filed therewith to the state attorney.

(g) Contents. If notice to appear is issued, it shall contain the:
(1) name and address of the accused;
(2) date of offense;
{3) offense(s) charged — by statute and municipal ordinance if applicable;
{4) counts of each offense;
{5) time and place that the accused is to appear in court;
{6) name and address of the trial court having jurisdiction to try the offense(s) charged;

{7} name of the arresting officer;
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(%) name(s) of any other person(s) charged at the same time; and
{9 signature of the accused.

(h) Failure to Appear. If a person signs a written notice to appear and fails to respond to the notice to appear, a
warrant of arrest shall be issued under rule 3.121.

(i} Traffic Violations Excluded. Nothing contained herein shall prevent the operation of a traffic violations
bureau, the issuance of citations for traffic violations, or any procedure under chapter 3 16, Florida Statutes.

(j) Rules and Regulations. Rules and regulations of procedure governing the exercise of authority to issue
notices to appear shall be established by the chief judge of the circuit.

(k) Procedure by Court.

{1} When the accused appears before the court under the requirements of the notice to appear, the court shall
advise the defendant as set forth in rule 3.130(b), and the provisions of that rule shall apply. The accused at such
appearance may elect to waive the right to counsel and trial and enter a plea of guilty or nolo contendere by
executing the waiver form contained on the notice to appear, and the court may enter judgment and sentence in the
Cause.

{2} Inthe event the defendant enters a plea of not guilty, the court may set the cawse for jury or nonjury trial on
the notice to appear under the provisions of rules 3,140 and 3.160. When the court sets a trial date by the court. the
clerk shall, without further praecipe, issue witness subpoenas to the law enforcement officer who executed the notice
to appear and to the witnesses whose names and addresses appear on the list filed by the officer, requiring their
attendance at trial.

i} Form of Notice to Appear and Schedule of Witnesses and Evidence. The notice to appear and schedule of
witnesses and evidence shall be in substantially the following form:

IN THE COUNTY COURT.
IN AND FOR COUNTY. FLORIDA

NOTICE TO AFPEAR
Agency Case #
STATE OF FLORIDA, COUNTY OF

In the name of County, Florida: The undersigned certifies that he or she has just and reasonable
grounds to believe, and does believe, that:

On _....(date)....., at { Jam { jp.m.
Last Name First ML Aliases
Street—City and State Date and Place of Birth

Phone Race/Sex  Height \‘l.?igm_Huir Eyes Scars/Marks
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Occupation  Place of Employment  Employment Phone

Complexion Driver's License # YrJ/5t. Social Security #

at (location)

in County, Florida, committed the following offense(s):
(1 (2)

in violation of
{ ) State Statute

sectionis): () Municipal Ord.
DIDy (Marrative):
MName of Officer D Agency
[ 1 Mandatory appearance in court,
Location
on .....(date)....., at { Jam. i Jpom.

[ 1Youneed not appear in court, but must comply with instructions on back.

CO-DEFENDANTS:

| 1 Cited

1. [ 1 Jailed
Mame DOB Address

| 1 Cited

2. [ 1 Jailed
Mame DOB Address

I AGREE TO APPEAR AT THE TIME AND PLACE DESIGNATED ABOVE TO ANSWER THE OFFENSE
CHARGED OR TO PAY THE FINE SUBSCRIBED. I UNDERSTAND THAT SHOULD I WILLFULLY FAIL
TO APPEAR BEFORE THE COURT AS REQUIRED BY THIS NOTICE TO APPEAR. I MAY BE HELD IN

CONTEMPT OF COURT AND A WARRANT FOR MY ARREST SHALL BE ISSUED.

Signature of Defendant

I swear the above and reverse and attached statements are true and correct to the best of my knowledge and belief.
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Complainant

Agency or Department

Swom to and subscribed before me on .....(date)......

Motary Public, State of Florida
[Editor’s Note: Jurat should include identification information required by F.8. 117.05(13).]
WAIVER INFORMATION

If you desire to plead guilty or nolo contendere (no contest) and you need not appear in court as indicated on the
face of this notice, you may present this notice at the county court named on the reverse of this page.

From .._..idate)...... to . (dated. ..
Hour Hour

and pay a fine of dollars in cash, money order, or certified check.

The waiver below must be completed and attached. Read carefully.

Y our failure to answer this summons in the manner subscribed will result in a warrant being issued on a separate
and additional charge.

“In consideration of my not appearing in court, I the undersigned, do hereby enter my appearance on the affidavit
for the offense charged on the other side of this notice and waive the reading of the affidavit in the above named
cause and the right to be present at the trial of said action. I hereby enter my plea of Guilty [ ] or Nolo Contendere |

|. and waive my right to prosecute appeal or error proceedings.

“I understand the nature of the charge against me; | understand my right to have counsel and waive this right and
the right to a continuance. I waive my right to trial before a judge or jury. [ plead Guilty [ ] or Nolo Contendere [ ]

to the charge, being fully aware that my signature to this plea will have the same effect as a judgment of this court.”

Total Fine and Cost

Defendant Signature

Address

IN THE COUNTY COURT.
IN AND FOR COUNTY. FLORIDA

SCHEDULE OF WITNESSES AND
EVIDENCE FOR NOTICE TO APPEAR

Agency Case #
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Last Mame First ML Aliases

Address
«..date of notice to appear).....
Offense(s): (1)
(2)

TANGIBLE EVIDENCE: ({If none. write “MNone"™)

Item:
Obtained from {person and/for place):
first received by:
given to:

WITNESSES: (If none, write “MNone™)

#1 Name:

Res. Tel. No. Address:
Bus. Tel. Mo, Business:
Testimony:

#2 Name:

Res. Tel. No. Address:
Bus. Tel. No. Business:
Testimony:

#3 Name:

Res. Tel. No. Address:
Bus. Tel. No. Business:
Testimony:

I certify that the foregoing is a complete list of witnesses and evidence known to me.

Investigating Officer

Agency
Committee Motes
1992 Amendment. The amendment deletes subdivision (k) and reletiers subdivisions (1) and {m}. The elimination of subdivision (k) will
entitle individuals charged with criminal violations to the same discovery, without regard to the nature of the charging instrument. As amended,
persons charged by way of a notice to appear can obtain the same discovery as persons charged by way of either an information or an indictment.

In this regard the committee also has proposed amendments o rube 322000301}, (b12), (c)( 1), and (h)( 1} to change the reference from “indictment
or information” to “charging document.”

RULE 3.13. FIRST APPEARANCE

(a) Prompt First Appearance. Except when previously released in a lawful manner, every arrested person shall
be taken before a judicial officer, either in person or by electronic audiovisual device in the discretion of the court,
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within 24 hours of arrest. In the case of a child in the custody of juvenile authorities, against whom an information or
indictment has been filed. the child shall be taken for a first appearance hearing within 24 hours of the filing of the
information or indictment. The chief judge of the circuit for each county within the circuit shall designate 1 or more
judicial officers from the circuit court, or county court, to be available for the first appearance and proceedings.

(b) Advice to Defendant. At the defendant’s first appearance the judge shall immediately inform the defendant of
the charge and provide the defendant with a copy of the complaint. The judge shall also adequately advise the
defendant that:

i1} the defendant is not required to say anything, and that anything the defendant says may be used against him
or her;

{2} if unrepresented, that the defendant has a right to counsel, and. if financially unable to afford counsel, that
counsel will be appointed: and

{3) the defendant has a right to communicate with counsel, family, or friends, and if necessary, will be provided
reasonable means to do so.

() Counsel for Defendant.

(1) Appointed Counsel. If practicable, the judge should determine prior to the first appearance whether the
defendant is financially able to afford counsel and whether the defendant desires representation. When the judge
determines that the defendant is entitled to court-appointed counsel and desires counsel, the judge shall immediately
appoint counsel. This determination must be made and. if required, counsel appointed no later than the time of the
first appearance and before any other proceedings at the first appearance. If necessary, counsel may be appointed for
the limited purpose of representing the defendant only at first appearance or at subsequent proceedings before the
judge.

(2) Retained Counsel. When the defendant has employed counsel or is financially able and desires to employ
counsel to represent him or her at first appearance, the judge shall allow the defendant a reasonable time to send for
counsel and shall, if necessary. postpone the first appearance hearing for that purpose. The judge shall also. on
request of the defendant. require an officer to communicate a message to such counsel as the defendant may name.
The officer shall, with diligence and without cost to the defendant if the counsel is within the county, perform the
duty. If the postponement will likely result in the continued incarceration of the defendant beyond a 24-hour period,
at the request of the defendant the judge may appoint counsel to represent the defendant for the first appearance
hearing.

(3) Opportunity to Confer. No further steps in the proceedings should be taken until the defendant and counsel
have had an adequate opportunity to confer, unless the defendant has intelligently waived the right to be represented
by counsel.

(4) Waiver of Counsel. The defendant may waive the right to counsel at first appearance. The waiver,
containing an explanation of the right to counsel, shall be in writing and signed and dated by the defendant. This
written waiver of counsel shall, in addition. contain a statement that it is limited to first appearance only and shall in
no way be construed to be a waiver of counsel for subsequent proceedings.

(d) Pretrial Release. The judicial officer shall proceed to determine conditions of release pursuant to rule 3.131.

Committee Motes

1972 Amendment. Same as prior rule except (b), which s new.
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RULE 3.131. PRETRIAL RELEASE

(a) Right to Pretrial Release. Unless charged with a capital offense or an offense punishable by life
imprisonment and the proof of guilt is evident or the presumption is great, every person charged with a crime or
violation of municipal or county ordinance shall be entitled to pretrial release on reasonable conditions. If no
conditions of release can reasonably protect the community from risk of physical harm to persons, assure the
presence of the accused at trial, or assure the integrity of the judicial process, the accused may be detained.

(b) Hearing at First AppearanceCConditions of Release.

{1} Unless the state has filed a motion for pretrial detention pursuant to rule 3,132, the court shall conduct a
hearing to determine pretrial release. For the purpose of this rule, bail is defined as any of the forms of release stated
below. Except as otherwise provided by this rule, there is a presumption in favor of release on nonmonetary
conditions for any person who is granted pretrial release. The judicial officer shall impose the first of the following
conditions of release that will reasonably protect the community from risk of physical harm to persons, assure the
presence of the accused at trial, or assure the integrity of the judicial process: or, if no single condition gives that
assurance, shall impose any combination of the following conditions:

{A) personal recognizance of the defendant:
(B} execution of an unsecured appearance bond in an amount specified by the judge;

(C) placement of restrictions on the travel, association, or place of abode of the defendant during the period of
release:

() placement of the defendant in the custody of a designated person or organization agreeing to supervise the
defendant;

{E) execution of a bail bond with sufficient solvent sureties, or the deposit of cash in lieu thereof; provided,
howewver, that any criminal defendant who is required to meet monetary bail or bail with any monetary component
may satisfy the bail by providing an appearance bond; or

{F) any other condition deemed reasonably necessary to assure appearance as required, including a condition
requiring that the person return to custody after specified hours.

{2) The judge shall at the defendant’s first appearance consider all available relevant factors to determine what
form of release 15 necessary to assure the defendant’s appearance. If a monetary bail is required, the judge shall
determine the amount.

{3) In determining whether to release a defendant on bail or other conditions, and what that bail or those
conditions may be, the court may consider the nature and circumstances of the offense charged and the penalty
provided by law; the weight of the evidence against the defendant; the defendant’s family ties. length of residence in
the community, employment history, financial resources, need for substance abuse evaluation and/or treatment, and
mental condition; the defendant’s past and present conduct, including any record of convictions, previous flight to
avoid prosecution, or failure to appear at court proceedings; the nature and probability of danger that the defendant’s
release poses to the community; the source of funds used to post bail: whether the defendant is already on release
pending resolution of another criminal proceeding or is on probation, parole, or other release pending completion of
sentence:; and any other facts the court considers relevant.

{4) No person charged with a dangerous erime, as defined in section 907.041{4)(a), Florida Statutes, shall be
released on nonmonetary conditions under the supervision of a pretrial release service, unless the service certifies to
the court that it has investigated or otherwise verified the conditions set forth in section 907.041(3)b), Florida
Statutes.
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5) All information provided by a defendant in connection with any application for or attempt to secure bail, to
any court, court personnel, or individual soliciting or recording such information for the purpose of evaluating
eligibility for or securing bail for the defendant, under circumstances such that the defendant knew or should have
known that the information was to be used in connection with an application for bail, shall be accurate, truthful, and
complete, without omissions, to the best knowledge of the defendant. Failure to comply with the provisions of this
subdivision may result in the revocation or modification of bail. However, no defendant shall be compelled to
provide information regarding his or her criminal record.

{6} Information stated in, or offered in connection with, any order entered pursuant to this rule need not strictly
conform to the rules of evidence.

(¢} Consequences of Failure to Appear.

i1} Any defendant who willfully and knowingly fails to appear and breaches a bond as specified in section
903.26, Florida Statutes, and who voluntarily appears or surrenders shall not be eligible for a recognizance bond.

12} Any defendant who willfully and knowingly fails to appear and breaches a bond as specified in section
903.26. Florida Statutes, and who is arrested at any time following forfeiture shall not be eligible for a recognizance
bond or any form of bond that does not require a monetary undertaking or commitment equal to or greater than
52,000 or twice the value of the monetary commitment or undertaking of the original bond, whichever is greater.

(d) Subsequent Application for Setting or Modification of Bail.

(1} When a judicial officer not possessing trial jurisdiction orders a defendant held to answer before a count
having jurisdiction to try the defendant, and bail has been denied or sought to be modified, application by motion
may be made to the court having jurisdiction to try the defendant or, in the absence of the judge of the trial court, to
the circuit court. The motion shall be determined promptly. No judge or a court of equal or inferior jurisdiction may
modify or set a condition of release, unless the judge:

(A) imposed the conditions of bail or set the amount of bond required;
(B} is the chief judge of the circuit in which the defendant is to be tried:
(T} has been assigned to preside over the criminal trial of the defendant; or

([} is the first appearance judge and was authorized by the judge initially setting or denying bail to modify or
set conditions of release.

(2} Applications by the defendant for modification of bail on any felony charge must be heard by a court in
person at a hearing, with the defendant present and with at least 3 hours” notice to the state attorney and county
attorney. if bond forfeiture proceedings are handled by the county attorney. The state may apply for modification of
bail by showing good cause and with at least 3 hours’ notice to the attorney for the defendant.

{3) If any trial court fixes bail and refuses its reduction before trial, the defendant may institute habeas corpus
proceedings seeking reduction of bail. If application is made to the supreme court or district court of appeal, notice
and a copy of such application shall be given to the attomey general and the state attorney. Such proceedings shall
be determined promptly.

(e} Bail Before Conviction; Condition of Undertaking.
(1) If a person is admitted to bail for appearance for a preliminary hearing or on a charge that a judge is

empowered to try, the condition of the undertaking shall be that the person will appear for the hearing or to answer
the charge and will submit to the orders and process of the judge trying the same and will not depart without leave.
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{2} If a person is admitted to bail after being held to answer by a judge or after an indictment or information on
which the person is to be tried has been filed. the condition of the undertaking shall be that the person will appear to
answer the charges before the court in which he or she may be prosecuted and submit to the orders and process of
the court and will not depart without leave.

(f) Revocation of Bail. The court in its discretion for good cause, any time after a defendant who is at large on
bail appears for trial, may commit the defendant to the custody of the proper official to abide by the judzment,
sentence, and any further order of the court.

(g) Arrest and Commitment by Court. The court in which the cause is pending may direct the arrest and
commitment of the defendant who is at large on bail when:

i1} there has been a breach of the undertaking;

{2} it appears that the defendant’s sureties or any of them are dead or cannot be found or are insufficient or have
ceased to be residents of the state; or

{3) the court is satisfied that the bail should be increased or new or additional security required.

The order for the commitment of the defendant shall recite generally the facts on which it is based and shall direct
that the defendant be arrested by any official authorized to make arrests and that the defendant be committed to the
official in whose custody he or she would be if he or she had not been given bail, to be detained by such official
until legally discharged. The defendant shall be arrested pursuant to such order on a certified copy thereof, in any
county, in the same manner as on a warrant of arrest. If the order provided for is made because of the failure of the
defendant to appear for judgment, the defendant shall be committed. If the order is made for any other cause, the
court may determine the conditions of release, if any.

{h) Bail after Recommitment. If the defendant applies to be admitted to bail after recommitment, the court that
recommitted the defendant shall determine conditions of release, if any, subject to the limitations of (b) above.

(i) Qualifications of Surety after Order of Recommitment. If the defendant offers bail after recommitment,
each surety shall possess the qualifications and sufficiency and the bail shall be furnished in all respects in the
manner prescribed for admission to bail before recommitment.

(j) Issuance of Capias; Bail Specified. On the filing of either an indictment or information charging the commission
of a crime, if the person named therein is not in custody or at large on bail for the offense charged, the judge shall issue or
shall direct the clerk to issue, either immediately or when so directed by the prosecuting attomey, a capias for the arrest of
the person. If the person named in the indictment or information is a child and the child has been served with a promise to
appear under the Florida Rules of Juvenile Procedure, capias need not be issued. Upon the filing of the indictment or
information, the judge shall endorse the amount of bail, if any, and may authorize the settiing or modification of bail by the
judge presiding over the defendant’s first appearance hearing. This endorsement shall be made on the capias and signed
by the judge.

(k) Summons on Misdemeanor Charge. When a complaint is filed charging the commission of a misdemeanor
only and the judge deems that process should issue as a result, or when an indictment or information on which the
defendant is to be tried charging the commission of a misdemeanor only, and the person named in it is not in custody
or at large on bail for the offense charged, the judge shall direct the clerk to issue a summons instead of a capias
unless the judge has reasonable ground to believe that the person will not appear in response to a summoens, in which
event an arrest warrant or a capias shall be issued with the amount of bail endorsed on it. The summons shall state
substantially the nature of the offense and shall command the person against whom the complaint was made to
appear before the judge issuing the summons or the judge having jurisdiction of the offense at a time and place
stated in it.
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() Summons When Defendant Is Corporation. On the filing of an indictment or information or complaint
charging a corporation with the commission of a crime, whether felony or misdemeanor, the judge shall direct the clerk
to issue or shall issue a summons to secure its appearance to answer the charge. If, after being summoned, the
corporation does not appear, a plea of not guilty shall be entered and trial and judgment shall follow without further
process.

Committee Notes

1968 Adoption. (a) Same as section 9301, Florida Statutes.
(b} Same as section 90304, Florida Statutes.

(c)  Same as section 903.02, Florida Statutes,

(d}  Same as section 903,12, Florida Statutes,

(e} Substantially same as section 9313, Florida Statutes.
(fy  Same as section 903,19, Florida Statutes.

(g} Same as section D18.01, Flonida Statutes.

(h} Substantially same as section %323, Florida Statutes.
(i) Same as section 903 .24, Florida Statutes.

(j)  Same as section 903.25, Florida Statutes.

(kyand ({} Formerly rule 3.15Kc). These proposals contain the essentials of present sections 907 .01, 9702, and 9000 054 3), Florida Statutes,
a change of some of the terminology being warranted for purpose of clarity.

(m} Formerly rule 3.150{c). This proposal contains all of the essentials of section 90703, Florida Statutes, and that part of section 901,14,
Florida Statutes, pertaining to postindictment or postinformation procedure. A charge by affidavit is provided.

Although subdivision (g) is the same as section 91801, Florida Statutes, its constitutionality was guestioned by the subcommittee,
constitutional right to bail and presumption of innocence.

1972 Amendment. Same as prior rule except (h), which is new. (k), (1), and {m) are taken from prior rule 3.150.
1977 Amendment. This proposal amends subdivision (bi(4) of the present rule [formerly rule 3. 130K 4)] to expand the forms of pretrial
release available to the judge. The options are the same as those available under the federal rules without the presumption in favor of release on

personal recognizance or unsecured appearance.

This proposal leaves it to the sound discretion of the judge to determine the least onerous form of release which will still insure the defendant’s
appearance.

It also sets forth the specific factors the judge should take into account in making this determination.

19583 Amendment. Rule 3.131(d) is intended to replace tormer rule 3.130(f) and therefore contemplates all subsequent modifications of bail
including all increases or reductions of monetary bail or any other changes sought by the state or by the defendant.

Court Comment

1977 Amendment. Subdivision (a) was repealed by Chapter 7é- 138, 42, Laws of Florida, insofar as it was inconsistent with the provision of
that statute. Subdivision {a} has been amended so as to comply with the legislative act.

RULE 3.132. PRETRIAL DETENTION

(a) Motion Filed at First Appearance. A person arrested for an offense for which detention may be ordered
under section 07041, Florida Statutes, shall be taken before a judicial officer for a first appearance within 24 hours
of arrest. The state may file with the judicial officer at first appearance a motion seeking pretrial detention, signed by
the state attorney or an assistant, setting forth with particularity the grounds and the essential facts on which pretrial
detention is sought and certifying that the state attorney has received testimony under oath supporting the grounds
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and the essential facts alleged in the motion. If no such motion is filed, or the motion is facially insufficient, the
judicial officer shall proceed to determine the conditions of release pursuant to the provisions of rule 3.131{b). If the
motion for pretrial detention is facially sufficient, the judicial officer shall proceed to determine the conditions of
release pursuant to the provisions of rule 3.131(b). If the motion for pretrial detention is facially sufficient, the
judicial officer shall proceed to determine whether there is probable cause that the person committed the offense. If
probable cause is found, the person may be detained in custody pending a final hearing on pretrial detention. If
probable cause is established after first appearance pursuant to the provisions of rule 3.133 and the person has been
released from custody, the person may be recommitted to custody pending a final hearing on pretrial detention.

ib) Motion Filed after First Appearance. A motion for pretrial detention may be filed at any time prior to trial.
The motion shall be made to the court with trial junsdiction. On receipt of a facially sufficient motion and a
determination of probable cause, unless otherwise previously established, that an offense eligible for pretrial
detention has been committed, the following shall oceur:

(1) In the event of exigent circumstances, the court shall 1ssue a warrant for the arrest of the named person, if
the person has been released from custody. The person may be detained in custody pending a final hearing on
pretrial detention.

{2} In the absence of exigent circumstances, the court shall order a hearing on the motion as provided in (c)
below.

(¢} Final Order.

(1) Hearing Required. A final order of pretrial detention shall be entered only after a hearing in the court of
trial jurisdiction. The hearing shall be held within 5 days of the filing of the motion or the date of taking the person
in custody pursuant to a2 motion for pretrial detention, whichever is later. The state attorney has the burden of
showing beyond a reasonable doubt the need for pretrial detention pursuant to the eriteria in section 907041, Florida
Statutes. The defendant may request a continuance. The state shall be entitled to 1 continuance for good cause. No
continuance shall exceed 5 days unless there are extenuating circumstances. The defendant may be detained pending
the hearing, but in no case shall the defendant be detained in excess of 10 days, unless the delay is sought by the
defendant. The person sought to be detained is entitled to representation by counsel, to present witnesses and
evidence, and to cross-examine witnesses. The court may admit relevant evidence and testimony under oath without
complying with the rules of evidence, but evidence secured in violation of the United States Constitution or the
Constitution of the State of Florida shall not be admissible. A final order of pretrial detention shall not be based
exclusively on hearsay evidence. No testimony by the defendant shall be admissible to prove the guilt of the
defendant at any other judicial proceeding, but may be admitted in an action for perjury based on the defendant’s
statements made at the pretrial detention hearing or for impeachment.

{2) Findings and Conclusions to Be Recorded. The count’s pretrial detention order shall be based solely on
evidence produced at the hearing and shall contain findings of fact and conclusions of law to support it. The order shall

be made either in writing or orally on the record. The court shall render its findings within 24 hours of the pretrial
detention hearing.

(3) Dissolution of Order. The defendant shall be entitled to dissolution of the pretrial detention order whenever
the court finds that a subsequent event has eliminated the basis for detention.

{4) Further Proceedings on Order. If any trial court enters a final order of pretrial detention, the defendant
may obtain review by motion to the appropriate appellate court. If motion for review is taken to the supreme court or
the district court of appeal, notice and a copy of the motion shall be served on the attorney general and the state
attorney; iIf review is taken to the circuit court, service shall be on the state attorney.
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RULE 3.133. PRETRIAL PROBABLE CAUSE DETERMINATIONS AND ADVERSARY
PRELIMINARY HEARINGS

(a) Nonadversary Probable Cause Determination.

(1) Defendant in Custody. In all cases in which the defendant is in custody, a nonadversary probable cause
determination shall be held before a judge within 48 hours from the time of the defendant’s arrest; provided,
however, that this proceeding shall not be required when a probable cause determination has been previously made
by a judge and an arrest warrant issued for the specific offense for which the defendant is charged. The judge after a
showing of extraordinary circumstance may continue the proceeding for not more than 24 hours beyond the 48-hour
period. The judge. after a showing that an extraordinary circumstance still exists, may continue the proceeding for
not more than 24 additional hours following the expiration of the initial 24-hour continuance. This determination
shall be made if the necessary proof 1s available at the ime of the first appearance as required under rule 3130, but
the holding of this determination at that time shall not affect the fact that it is a nonadversary proceeding.

(2) Defendant on Pretrial Release. A defendant who has been released from custody before a probable cause
determination is made and who is able to establish that the pretrial release conditions are a significant restraint on his
or her liberty may file a written motion for a nonadversary probable cause determination setting forth with
specificity the items of significant restraint that a finding of no probable cause would eliminate. The motion shall be
filed within 21 days from the date of arrest. and notice shall be given to the state. A judge who finds significant
restraints on the defendant’s liberty shall make a probable cause determination within 7 days from the filing of the
maotion.

(3 Standard of Proof. Upon presentation of proof, the judge shall determine whether there is probable cause
for detaining the arrested person pending further proceedings. The defendant need not be present. In determining
probable cause to detain the defendant, the judge shall apply the standard for issuance of an arrest warrant, and the
finding may be based on sworn complaint. affidavit, deposition under oath, or, if necessary, on testimony under oath
properly recorded.

(4) Action on Determination. If probable cause is found, the defendant shall be held to answer the charges. If
probable cause is not found or the specified time periods are not complied with, the defendant shall be released from
custody unless an information or indictment has been filed, in which event the defendant shall be released on
recognizance subject to the condition that he or she appear at all court proceedings or shall be released under a
summons to appear before the appropriate court at a time certain. Any release occasioned by a failure to comply with
the specified time periods shall be by order of the judge on a written application filed by the defendant with notice
sent to the state or by a judge without a written application but with notice to the state. The judge shall order the
release of the defendant after it is determined that the defendant is entitled to release and after the state has a
reasonable period of time. not to exceed 24 hours, in which to establish probable cause. A release required by this
rule does not void further prosecution by information or indictment but does prohibit any restraint on liberty other
than appearing for trial. A finding that probable cause does or does not exist shall be made in writing, signed by the
judge, and filed, together with the evidence of such probable cause, with the clerk of the court having jurisdiction of
the offense for which the defendant is charged.

(b) Adversary Preliminary Hearing.
(1) When Applicable. A defendant who is not charged in an information or indictment within 21 days from the
date of arrest or service of the capias on him or her shall have a right to an adversary preliminary hearing on any
felony charge then pending against the defendant. The subsequent filing of an information or indictment shall not

eliminate a defendant’s entitlement to this proceeding.

(2) Process. The judge shall issue such process as may be necessary to secure attendance of witnesses within
the state for the state or the defendant.
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(¥) Witnesses. All witnesses shall be examined in the presence of the defendant and may be cross-examined.
Either party may request that the witnesses be sequestered. At the conclusion of the testimony for the prosecution,
the defendant who so elects shall be swomn and testify in his or her own behalf, and in such cases the defendant shall
be warned in advance of testifying that anything he or she may say can be used against him or her at a subsequent
trial. The defendant may be cross-examined in the same manner as other witnesses, and any witnesses offered by the
defendant shall be swom and examined.

(4) Record. At the request of either party, the entire preliminary hearing, including all testimony. shall be
recorded verbatim stenographically or by mechanical means and at the request of either party shall be transcribed. If
the record of the proceedings, or any part thereof, is transcribed at the request of the prosecuting attorney, a copy of
this transcript shall be furnished free of cost to the defendant or the defendant’s counsel.

(5) Action on Hearing. If from the evidence it appears to the judge that there is probable cause to believe that
an offense has been committed and that the defendant has committed it, the judge shall cause the defendant to be
held to answer to the circuit court; otherwise, the judge shall release the defendant from custody unless an infor-
muation or indictment has been filed, in which event the defendant shall be released on recognizance subject to the
condition that he or she appear at all court proceedings or shall be released under a summons to appear before the
appropriate court at a time certain. Such release does not, however, void further prosecution by information or
indictment but does prohibit any restraint on liberty other than appearing for trial. A finding that probable canse does
or does not exist shall be made in writing, signed by the judge, and, together with the evidence received in the cause,
shall be filed with the clerk of the circuit court.

(¢} Additional Nonadversary Probable Cause Determinations and Preliminary Hearings. If there has been a
finding of no probable cause at a nonadversary determination or adversary preliminary hearing, or if the specified
time periods for holding a nonadversary probable cause determination have not been complied with, a judge may
thereafter make a determination of probable cause at a nonadversary probable cause determination, in which event
the defendant shall be retained in custody or returned to custody upon appropriate process issued by the judge. A
defendant who has been retained in custody or returned to custody by such a determination shall be allowed an
adversary preliminary hearing in all instances in which a felony offense is charged.

Committee Motes
1968 Adoption. (Motes are to former rule 1.122.)

(a) Substantially the same as section “02.01, Florida Statutes; the word “examination’ is changed to “hearing” to conform to modern
terminology.

(b} through (j) Substantially the same as sections 902.02 through 90210, 902,13, and 902.14, Florida Statutes, except for exchange of
“hearing”™ for “examination.”

(k) Paris of section 902,11, Florida Statutes, and all of section 902.12, Florida Statutes, were omitted because of contlict with case law:
Escabede v fllincds, 378 ULS. 478, 84 5.0 1758, 12 LEA.2d 977 (1964); Whire v. Marvland, 373 ULS. 59, 83 5.Ct. 1050, 10 L.Ed.2d 193
(1963

(§) Taken from Federal Rule of Criminal Procedure 5{c). Previously Florida had no statute or rule defining what the magistrate should do at the
conclusion of the preliminary hearing.

(m} Substantially the same as section 902, 18, Florida Statutes, except “without delay™ changed to “within 7 days.” Some specific time limit
wis felt necessary becanse of frequent delay by magistrates while defendants remain in jail.

1972 Amendment. The AB A Standards on Pre-Trial Release provide for a person armested to be taken before a committing magistrate without
unreasonable delay for immediate judicial consideration of the release decision. The committee determined that, since a determination of probable
cause at this immediate hearing presents difficult logistical problems for the state and defense counsel, the question of probable cause should be
decided at a later preliminary hearing. For this reason, subdivisions (c), (d), and (e} of the former rule have been deleted in favor of the hearing
provision now contained in rule 3,130

(a) A revised version of former rule 3.122(a).

(b} Mew. Establishes the time period in which the preliminary hearing must take place.
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(ci 1) Substantially the same as former mule 3.122(b). Amended to provide for advice of counsel relative to waiver and for written waiver.
(2 Amended o delete provisions relating to recording of proceedings as same are now contained in subdivision (h).

(d} Same as prior rule 3.122{g).

(e} Same as prior rule 3.122({h).

(f)  Bubstantially the same as prior rule 3.122i); language modernized by slight changes.

(g} Same as prior rule 3.122{)).

(hy MNew rule to provide for record of proceedings.

(i) Same as prior rule 3.12201).

(j)Substantially the same as prior rule 3.122(m). Time period for transmission of papers is reduced. (2) provides for transmission of any
transcript of proceedings.

1977 Amendment. The rule comects several deficiencies in the prior rule:

(1} Inthe prior rule no specific mechanism was provided to effect the release which is allowed. This revision provides such a mechanism and
coordinates the mechanism with the additional procedures created by subdivision (c).

(2} Once a determination of no probable cause was made and the defendant was released, no method was provided for reversing the process
in those instances in which the determination is palpably in error or in instances in which it is later possible to establish probable cause.

(3} The prior ule allowed the unconditioned release of a defendant without the possibility of recapture simply because of a technical failure
to-abide by the rather arbitrary time limits established for the conduect of @ nonadversary probable canse determination and regardless of the ability
to establish probable cause. The new mile allows a determination or redetermination of probable cause to be made in instances inwhich w do so s
sensible. The defendant is protected by the provision allowing an adversary preliminary hearing as a check against any possible abuse.

Court Comment

1975 Amendment. This is a complete rewrite of the preliminary hearing rule.
RULE 3.1M. TIME FOR FILING FORMAL CHARGES

The state shall file formal charges on defendants in custody by information, or indictment, or in the case of alleged
misdemeanors by whatever documents constitute a formal charge, within 30 days from the date on which defendants
are arrested or from the date of the service of capiases upon them. If the defendants remain uncharged, the court on

the 30th day and with notice to the state shall:

i1} Order that the defendants automatically be released on their own recognizance on the 33rd day unless the state
files formal charges by that date: or

{2y If good cause i1s shown by the state, order that the defendants automatically be released on their own
recognizance on the 40th day unless the state files formal charges by that date.

In no event shall any defendants remain in custody beyond 40 days unless they have been formally charged with a
crime.

RULE 3.140. INDICTMENTS; INFORMATIONS
(a) Methods of Prosecution.
(1) Capital Crimes. An offense that may be punished by death shall be prosecuted by indictment.

(2) Other Crimes. The prosecution of all other criminal offenses shall be as follows:
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In eircuit courts and county courts, prosecution shall be solely by indictment or information, except that prosecu-
tion in county courts for violations of municipal ordinances and metropolitan county ordinances may be by affidavit
or docket entries and prosecutions for misdemeanors, municipal ordinances, and county ordinances may be by notice
to appear issued and served pursuant to rule 3.125. A grand jury may indict for any offense. When a grand jury
returns an indictment for an offense not triable in the circuit court, the circuit judge shall either issue a summons
returnable in the county court or shall bail the accused for trial in the county court, and the judge, or at the judge’s
direction, the clerk of the circuit court, shall certify the indictment and file it in the records of the county court.

(b) Nature of Indictment or Information. The indictment or information on which the defendant is to be tried
shall be a plain, concise, and definite written statement of the essential facts constituting the offense charged.

{e) Caption, Commencement, Date, and Personal Statistics.

(1) Caption. No formal caption is essential to the validity of an indictment or information on which the
defendant is to be tried. Upon objection made as to its absence a caption shall be prefixed in substantially the
following manner:

In the (name of court)
State of Florida versus (name of defendant)

Any defect, error, or omission in a caption may be amended as of course, at any stage of the proceeding, whether
before or after a plea to the merits, by court order.

(2) Commencement. All indictments or informations on which the defendant is to be tried shall expressly state
that the prosecution is brought in the name and by the authority of the State of Florida. Indictments shall state that
the defendant is charged by the grand jury of the county. Informations shall state that the appropriate prosecuting
attorney makes the charge.

{3) Date. Every indictment or information on which the defendant is to be tried shall bear the date (day, month,
year) that it is filed in each court in which it is so filed.

{4) Personal Statistics. Every indictment or information shall include the defendant’s race, gender, date of
birth, and social security number when any of these facts are known. Failure to include these facts shall not
invalidate an otherwise sufficient indictment or information.

(d) The Charge.

(1) Allegation of Facts; Citation of Law Violated. Each count of an indictment or information on which the
defendant is to be tried shall allege the essential facts constituting the offense charged. In addition, each count shall
recite the official or customary citation of the statute, rule, regulation, or other provision of law that the defendant is
alleged to have violated. Error in or omission of the citation shall not be ground for dismissing the count or for a
reversal of a conviction based thereon if the error or omission did not mislead the defendant to the defendant’s
prejudice.

(2) Name of Aceused. The name of the accused person shall be stated. if known, and if not known, the person
may be described by any name or deseription by which the person can be identified with reasonable certainty. If the
grand jury, prosecuting attorney, or affiant making the charge does not know either the name of the accused or any
name or description by which the accused can be identified with reasonable certainty, the indictment or information,
as the case may be, shall so allege and the accused may be charged by a fictitious name.

(3) Time and Place. Each count of an indictment or information on which the defendant is to be tried shall
contain allegations stating as definitely as possible the time and place of the commission of the offense charged in
the act or transaction or on 2 or more acts or transactions connected together, provided the court in which the
indictment or information is filed has jurisdiction to try all of the offenses charged.
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{4) Allegation of Intent to Defraud. If an intent to defraud is required as an element of the offense to be
charged, it shall be sufficient to allege an intent to defraud, without naming therein the particular person or body
corporate intended to be defrauded.

(e} Incorporation by Reference. Allegations made in | count shall not be incorporated by reference in another
count.

(fi Endorsement and Signature; Indictment. An indictment shall be signed by the foreperson or the acting
foreperson of the grand jury returning it. The state attorney or acting state attorney or an assistant state attorney shall
make and sign a statement on the indictment to the effect that he or she has advised the grand jury returning the
indictment as authorized and required by law. No objection to the indictment on the ground that the statement has
not been made shall be entertained after the defendant pleads to the merts.

(g) Signature, (ath, and Certification; Information. An information charging the commission of a felony shall
be signed by the state attorney, or a designated assistant state attorney. under oath stating his or her good faith in
instituting the prosecution and certifying that he or she has received testimony under oath from the material witness
or witnesses for the offense. An information charging the commission of a misdemeanor shall be signed by the state
attorney, or a designated assistant state attorney, under oath stating his or her good faith in instituting the
prosecution. No objection to an information on the ground that it was not signed or verified. as herein provided, shall
be entertained after the defendant pleads to the merits.

(h) Conclusion. An indictment or information on which the defendant is to be tried need contain no formal
conclusion.

(i} Surplusage. An unnecessary allegation may be disregarded as surplusage and, on motion of the defendant,
may be stricken from the pleading by the court.

(j) Amendment of Information. An information on which the defendant is to be tried that charges an offense
may be amended on the motion of the prosecuting attorney or defendant at any time prior to trial because of formal
defects.

(k) Form of Certain Allegations. Allegations concerning the following items may be alleged as indicated below:

(1) Deseription of Written Instruments. Instruments consisting wholly or in part of writing or figures,
pictures, or designs may be described by any term by which they are usually known or may be identified, without
setting forth a copy or facsimile thereof.

(2) Words; Pictures. Necessary averments relative to spoken or written words or pictures may be made by the
general purport of such words or pictures without setting forth a copy or facsimile thereof.

(3) Judgments; Determinations; Proceedings, A judgment, determination, or proceeding of any court or
official, civil or military, may be alleged generally in such a manner as to identify the judgment, determination, or
proceeding, without alleging facts conferring jurisdiction on the court or official.

(4) Exceptions; Excuses: Provisos. Statutory exceptions, excuses, or provisos relative to offenses created or
defined by statute need not be negatived by allegation.

(5) Alternative or Disjunctive Allegations. For an offense that may be committed by doing | or more of
several acts, or by | or more of several means, or with | or more of several intents or results. it is permissible to

allege in the disjunctive or alternative such acts, means, intents, or results.

(6) (Mffenses Divided into Degrees. For an offense divided into degrees it is sufficient to charge the
commission of the offense without specifying the degree.
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{7) Felonies. It shall not be necessary to allege that the offense charged is a felony or was done feloniously.

(I} Custody of Indictment or Information. Unless the defendant named therein has been previously released on
a citation, order to appear, personal recognizance, or bail, or has been summoned to appear, or unless otherwise
ordered by the court having jurisdiction, all indictments or informations and the records thereof shall be in the
custody of the clerk of the court to which they are presented and shall not be inspected by any person other than the
judge, clerk, attorney general, and prosecuting attorney until the defendant is in custody or until 1 year has elapsed
between the return of an indictment or the filing of an information, after which time they shall be opened for public
inspection.

{m) Defendant’s Right to Copy of Indictment or Information. Each person who has been indicted or informed
against for an offense shall, on application to the clerk, be furnished a copy of the indictment or information and the
endorsements thereon, at least 24 hours before being required to plead to the indictment or information if a copy has
not been so furnished. A failure to furnish a copy shall not affect the validity of any subsequent proceeding against
the defendant if he or she pleads to the indictment or information.

(n) Statement of Particulars. The court, on motion, shall order the prosecuting attorney to furnish a statement of
particulars when the indictment or information on which the defendant is to be tried fails to inform the defendant of
the particulars of the offense sufficiently to enable the defendant to prepare a defense. The statement of particulars
shall specify as definitely as possible the place, date, and all other material facts of the crime charged that are
specifically requested and are known to the prosecuting attorney. including the names of persons intended to be de-
frauded. Reasonable doubts concerning the construction of this rule shall be resolved in favor of the defendant.

(o) Defects and Variances. No indictment or information, or any count thereof, shall be dismissed or judgment
arrested, or new trial granted on account of any defect in the form of the indictment or information or of misjoinder
of offenses or for any cause whatsoever, unless the court shall be of the opinion that the indictment or information is
so vague, indistinct, and indefinite as to mislead the accused and embarrass him or her in the preparation of a
defense or expose the accused after conviction or acquittal to substantial danger of a new prosecution for the same
offense.

Committee Motes

1968 Adoption. Introductory Statement: The contention may be made that the authority of the Supreme Court of Florida to govern practice and
procedure in all couns by court mle does not include the power to vary in any way from present statutory lavw governing the work product of the grand
Jury, viz., the indictment. Such a contention must, of necessity, be based in part, at least, upon the assumption that the grand jury is not an integral part
of the judicial system of Florida but is a distinct entity which serves that system. The Supreme Court of Florida, in Stere v, Cleprons, 150 50.2d 231
(Fla. 1963), scems to have taken a position contrary to such an assumption.

Regardless of whether such a contention is valid, it seems beyond controversy that the essentials of the indictment, as in the case of an
information, are =0 intimately associated with practice and procedure in the courts that the individual or group having the responsibility of
determining its makeup and use is thus empowered to govern a substantial segment of such practice and procedure. The conclusion scems to be
inescapable, theretore, that, since the constitution grants to the supreme court authority over this phase of the judicial scheme, the tollowing
material is appropriate for consideration as a part of the proposed mles:

(apl) Capital Crimes. This recommendation is consistent with present Florida law. See § 10 DR, Fla. Const. (1885, as amended) (now Ant. 1,
515, Fla. Const. ( 1968 as amended)); § 90401, Fla. Stat. {1963). The terminology “which may be punished by death™ is deemed preferable 1o the
terminology “capital crime’” of the constitution and “capital offenses™ of the statute because of its definitive nature. The recommended
terminology is utilized in Federal Rule of Criminal Procedure T(a) and in the Amencan Law Institute’s Code of Criminal Procedure, section 115,
The terminology used in the 1963 Code of Criminal Procedure of Illinois is “when death is a possible punishment.” See §110-4.

Section 10, DR, Florida Constitution, provides: “Mo person shall be tried for a capital crime unless on presentment or indictment by a grand
Jury.” Mo provision is made in the recommendation for prosecation by presentment. This omission is consistent with the apparent legislative
construction placed on this section. Section 904,01, Florida Statutes, provides “All capital oftfenses shall be tried by indictment by a grand jury.”
Since presentments traditionally have not been used as trial accusatorial writs in Florida, there seems little reason, at this date, to question that the
constitution authorizes the implementing authority, be it the legislature or the supreme court, to use one of the specified methods of prosecution to
the exclusion of the other.

(aW2) (Mher Crimes. In criminal courts of record and the Court of Record of Escambia County, the constitution of Florida requires that
prosecutions be by information. ($495) & 10, Ar. V). In county judges’ counts having elective prosecuting attorneys, present statutory law
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permits prosecutions by indictment (§904.02) and affidavit (Ch. 937). The additional method of prosecation by information is provided as a step
toward attaining uniformity with other counts in the prosecution of noncapital offenses. at least to the extent that a prosecutor desires to use an
information. This addition involved consideration of whether a nonelected prosecutor serving in a county judge’s court, which often is the case,
has the authority to use an information as an accusatorial writ. Since this question has not been definitely resolved under present law, caution
dictated the specification that the prosecuting attorney be elected as o prerequisite to the use of an information.

In all courts not hereinabove mentioned that have elective prosecuting atiomeys, inal by indictment or information is consisient with present
Florida constitutional law and most of the statutory law_ (See §10, DR, Fla. Const., §§904.01 & 90402, Fla. Stat; cf. §%932.56, where an affidavit
may be used in cases appealed from a justice of the peace court and which is iried de novo in a circuit court.) In specially created couris having
elective prosecutors and which are not otherwise provided for in foregoing provisions of this rule, it was felt that prosecation by indictment or
information should be allowed, even though present statwtory authority may limit prosecutions in such courts to the use of an information, e.g.,
the Court of Record of Alachua County.

In courts not having elective prosecuiors, prosecution by information is not recommended because of the aforementioned doubt as to the
authority of a nonclected prosecutor o use an information as an accusatorial writ. With reference to the present court structure of Florida this part
of the proposal applies only to county jedges’ courts and justice of the peace couns. The only varation from present procedure contemplated by
this part of the proposal is the use of an indictment as a basis for prosecution in a justice of the peace court.

Under this proposal a grand jury may indict for any ciiminal offense. This recommendation is based on the premise that a grand jury’s power to
indict should mot be limited by virtue of levels in a state court structure. A grand jury should be considered as a guardian of the public peace
against all criminal activity and should be in a position to act direcily with reference thereto. While practicalities dictate that most non-capatal
felonies and misdemeanors will be tried by information or affidavit, if appropriate, even if an indictment is permissible as an altermative
procedure, it is well o retain the grand jury’s check on prosecutors in this area of otherwise practically unresiricted discretion.

The procedure proposed for the circuit judge to follow if a grand jury returns an indictment for an offense not triable in the circoit court
applics, with appropriate variations. much of the procedure presently used when o grand jury returns an indictment triable in s criminal court of
record. Sce §32.18, Fla, Stat.

(b} Nature of Indictment or Information. This provision appears in rule 70c) of the Roles of Criminal Procedure for the United States
Dristrict Court {hereafter referred to as the federal rules for purposes of brevity). It may be deemed appropriate for incorporation into the
recommendations since it preserves o the defendant expressly the right to a formal written accosation and at the same time permits the
simplitication of the form of the accusation and the elimination of unnecessary phraseology.

(c)  Caption, Commencement, and Date.

(1} Caption. Section 906.02, Florida Statutes, contains the essentials of this proposal. It is well setthed at common Law that the caption is
ne part of the indiciment and that it may be amended. The caption may be considered as serving the purpose of convenience by making more
readily identifinble a particular accusatorial wnit The proposal makes it possible for this convenience to be served if either party wishes it, vet
dises not prowide that the caption be a matter of substance. The essentials of this recommendation also agpear insection 149 of the American Law
Institute’s Code of Criminal Procedure.

(2}  Commencement. This proposal apparently 15 directly contrary to section 06,020 1), Flonda Statutes, which treats the caption and the
commencement in the same manner, 1.2, that neither is necessary to the validity of the indictment or information but may be present as mere matiers of
convenience. This legislative assumption may nod be a correct one and caution dictates that a meaningiul commencement be included. Section 24,
article ¥, of the Constitation of Florkda provides that the style of all process shall be: ™ The State of Florida' and all prosecutions shall be conducted in
the name and by the authority of the State.” As contemplated in the proposal, the commencement expressly states the sovereign authority by which the
aecusstorial writ is issued and the agent of that authority. Section 9060202}, Florida Statutes, seems to contermplate that there will be ineluded in the
indictment an express provision concerning the agency of the state responsible for its presentation, viz., the grand jury, by stating, "It is unnecessary o
allege that the grand jurors were empaneled, sworn or charged, or that they present the indictment upon their caths or affirmagions.” The Amenican Law
Institute’s commentary on the commencement (AL Code of Criminal Procedure, p. 32% et seq. ) indicates that there is much confusion between what
information should be in the commencement as distinguished from the caption.

(3} Date, Since in many cases the beginning of the prosecution is co-existent with the issuance of the indictment or information, the date
the writ bears may be of great significance, particularly with reference to the tolling of a statute of limitations. If the date of a grand jury’s vote of
a true bill or a prosecutor’s making oath to an information differs from the date of filing of the indictment or information with the appropriate
clerk, it seems the date of filing is the preferable date for a writ to bear since until the filing transpires there is no absolute certainty that the
prosccution actually will leave the province of the grand jury or prosecutor.

(d) The Charge.
(1} Allegation of Fuacts; Citation of Law Violated. This proposal is consistent with variows sections of chapter 906, Florida Statutes, in that the
charge is sdequately alleged when based on the essentials of the offense; surplusage should be guarded against. The citation of the law allegedly

violated contributes to defining the charge and conserves time in ascertaining the exact nature of the charge. The 1963 Mlinois Criminal Code, section
111-3(ap 2}, and Federal Rule of Criminal Procedure 7ic) contain similar provisions.
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(2} Name of Accused. The provision conceming the method of stating the name of the accused is consistent with the very elaborate section
006 08, Florida Stattes, which seems unnecessarily long. It is deemed desirable that when a fictitious name is used the necessity theretfor should be
indicated by allegation.

(3} Time and Place. This provision is consistent with present Florida law. (See Morgan v. Stare, 51 Fla. 76, 40 So. 828 (1906), a5 to
“time™; see Rimes v Srate, 101 Fla, 1322, 133 So. 550 (1921}, as to “place”™. ) The provision is patterned after section 111-3(4) of the 1963 [llinois
Code of Criminal Procedure.

(4} Joinder of (MTenses. The essence of this proposal is presently found in section 906,25, Florida Statutes, federal rale 3{a), and section
111-4(a) of the 1963 Minois Code of Criminal Procedure.

(5} Joinder of Defendants. This propesal is taken from federal rule 8ib). lis substance also appears in seetion 11 1-4ik) of the Ilinois Code
of Criminal Procedure. Although section 906.25, Florida Statutes. does not expressly contain this provision, there is little doubt that its broad
language includes it.

(6} Allegation of Intent to Defrand. The language of this proposal presently appears in section 906. 15, Florida Statutes, except for the
provision concerning affidavit. [ts continuation seems advisable as an aid to drawing allegations in charging instruments, although such
information if krown to the prosecutor may be required to be given in a bill of particulars wpon motion of the defendant. (See subdivision {n) of
this rule.) At times such information may be unknown to the prosecutor. A part of the statute is purposely not included in the proposal. The
excluded part states “and on the trial it shall be sufficient, and shall not be deemed a variance. if there appear to be an intent to defraud the United
States or any state, county, city, town or parish, or any body corporate, or any public officer in his official capacity, or any copartnership or
members thereot, or any particular person.” Itseems that this part of the statute is stated in terms of the law of evidence rather than practice and
procedure and should ot be included in the rules, although apparently being a logical conclusion from the part included in the proposal.

(e} Incorporation by Reference. Although provision for incorporation by reference appears in federal rule Tich, the prohibition of such
incorporation is recommended with the thought that even though repetition may be minimized by incorporation, confusion, vagueness, and
misunderstanding may be fostered by such procedure.

(fIEndorsement and Signature: Indictment. The requirement that the indicement be endorsed “A true bill”™ and be signed by the foreman or
acting foreman of the grand jury presently appears in section 905.23, Florida Statutes. There apparently is no valid reason for changing this
requirement since it serves the useful purpose of lending suthenticity to the indictment as a legal prodoct of the grand jury. The requirement of the
foreman’s signature also appears in federal rule 6(cp, 1963, Ilinods OCF section 111-3(b). and A L1 Model Code of Criminal Procedure section
135

The provision pertaining to the statement and signature of the prosecuting attomey varies from present Florida law and is offered in aliernative
form. Florida statutes presently provide that an indictment shall be signed by a state attorney (§527.21 & 27.27). Federal rule 7ic) also provides
for the signature of the attormey for the government.

Mo requirement presently is made in Florida necessitating an express explanatory statement preceding such signature. Presumably the
Justification tor the signature appears in the Florida statutes that require the aforementioned officers to wait upon the grand jury as advisors, as
cxaminers of witnesses, and to draw indictments. (Sec §5%05. 16, 905,17, 905,19, W05.22, 27.02, 2716, 27.21, & 27.22, Fla. Stat.)

Vagueness remains concerning the significance of the signature, however. Since the prosecuting attormey cannot be present while the grand
Jury is deliberating or voting {see section 905.17, Florida Statutes) and has no voice in the decision of whether an indictment is found (see section
900526, Florida Statutes), a logical question arises concerming the necessity for the prosecuting attorney”s signature on the indictment. The
provision for the statement 1s made for the purpose of clantyving the reason for the signature.

(gl Signature, (rath, and Certification: Information. Section 10, DE. Florida Constitution. requires that informations be under oath of the
prosecuting attormey of the court in which the information is filed. Article V. section %5}, Florida Constitution, contains the same requirement
concerming informations filed by the prosecuting attorney in a criminal court of record. This progosal also does not deviate from present Florida
statutory law as found in section 0604, Florida Statutes. This statute has recelved judicial approval. (See Champlin v. Stare, 122 50.2d 412 (Fla. 2d
DA 19600, ) It should be noted here that the prosecutor’ s statement under oath is defined as to the purpose served by the signature.

thy  Conclusion. A similar provision currently appears in section 603, Flonida Statuies. and should be included in the rules because of its
tendency o minimize unnecessary statements in accusatorial writs. Provision is added for the affidavit as an accusatorial writ.

(i) Swurplusage. The first part of the proposal. providing for the disregarding of unnecessary allegations as surplusage, is similar o section
9i)6.24, Florida Statwtes, The part concerned with striking such material is patterned afver federal rule 7{d). The parts are properly complementary.

(i) Amendment of Information. This proposal contains no provision for an amendment of an indictment since, presumably, a grand jury
may not amend an indictment which it has retumed and which is pending, although it may return another indiciment and the first indiciment may
be disposed of by a nolle prosequi. (Sce 17 Fla. Jur. Indictments and Informations, 9 (1958).) A federal indictment cannot be amended without
reassembling the grand jury {see Ex parte Bain, 121 1.5, 1{1887)}; consequently the federal rules contain no provision for the amendment of an
indictment. (It may be that the Supreme Count of Flonida will feel inclined to include in the rules an express statement concerning amendments of
an indictment. None is included here, however.,)
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The proposal is patterned after section 111-5 of the 1963 Illinois Code of Criminal Procedure, with one exception. The exception arises due to
the fact that the Ilinois Code provision applies to indiciments as well as informations, the position in Illinois apparently being assumed that an
indictment may be amended, at least with reference to specified items listed in the statute, as well as other formalities.

(k) Formof Certain Allegations. Several statutes in chapter 906, Florida Statutes, are concerned with the manner of making allegations in
indictments and informations. Some of these sections are of such general application that it seems advisable to include their substance in the
rules; others are so restricted that it may be deemed appropriate to recommend other disposition of them.

The proposals made in (1) through (7) here are based on the substance of the designated Florida statutes:

Proposal (1):  section S06_08.
Proposal (2} section S06_100.
Proposal (3} section 906.11.
Proposal (4):  section S06.12.
Proposal (5);  section 96.13.
Proposal (6):  scction 9623,
Proposal (T):  section 96_17.

(fi Custody and Inspection. The proposal is taken verbatim from section 906,27, Florida Statutes. The necessity for specific provision for
the custody and inspection of accusatorial writs seems to be proper to include here.

(m) Defendant’s Right to Copy of Indictment or Information. The procedure contained inthis proposal is presently required under section
90628, Florida Statutes, and seems to be unohjectionable.

(n) Statement of Particulars. The phrase, “'hill of particulars,” has been modernized by changing “bill”™ to “'statement.”” Historically, a “hill™”
15 a written statement. The first sentence of this proposal is taken from section #06.27, Florida Statutes, the only change being the narrowing of
the scope of the judicial discretion now granted by the statute. The latter part of the proposal is recommended in order to clanfy the requirements
of the rule. Provision for the accusatorial affidavit has been added.

(o) Deefects and Variances, This proposal presently appears in Florida law in the form of section 906.25, Florida Statutes. The statute has
been the object of much judicial construction and it seems inadvisable to divide it into parts merely for convenience in placing these parts under

more appropriate titles, such as “Pre-Trial Motions,” *Motion for New Tnal.” etc.

The intimate relation the statute has with indictments and informations justifies its inclusion here. The usetul purposes served by the court
constructions dictate the use of the statutory language without change.

1972 Amendment. Substantially the same as prior rule. References to trial by affidavit have been deleted throughout this nule and all Florida Rubes
of Criminal Procedure because of the passage of the 1972 amendment to article ¥ of the Florida Constitution.

(a2} Amended to refer only to circuit courts and county courts. Reterence to trial of vehicular traffic offenses transferred to rule 3.010 and
made applicable to all rules of criminal procedure.

Former rule (dj4) and (d)(5) transferred to new rule 3.150. Former rale (d)(6) renumbered as (dW4).

1973 Amendment. The purpose of the amendment is to provide the same method for prosecution of violations of metropolitan county
ordinances as for violations of municipal ordinances.

RULE 3.150. JOINDER OF OFFENSES
AND DEFENDANTS

{a) Joinder of Offenses. Two or more offenses that are triable in the same court may be charged in the same
indictment or information in a separate count for each offense. when the offenses, whether felonies or

misdemeanors, or both, are based on the same act or transaction or on 2 or more connected acts or transactions.

(b) Jouinder of Defendants. Two or more defendants may be charged in the same indictment or information on
which they are to be tried when:

(1) each defendant is charged with accountability for each offense charged:

{2} each defendant is charged with conspiracy and some of the defendants are also charged with 1 or more
offenses alleged to have been committed in furtherance of the conspiracy: or
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{3) even if conspiracy is not charged and all defendants are not charged in each count, it is alleged that the
several offenses charged were part of a common scheme or plan.

Such defendants may be charged in | or more counts together or separately, and all of the defendants need not be
charged in each count.

(¢} Juint Representation. When 2 or more defendants have been jointly charged under rule 3.150(b} or have
been joined for trial and are represented by the same attorney or by attorneys who are associated in the practice of
law, the court shall, as soon as practicable. inguire into such joint representation and shall personally advise each
defendant of the right to effective assistance of counsel, including separate representation. The court shall take such
measures as are necessary to protect each defendant’s right to counsel.

Committee Motes
1968 Adoption. (Notes are to rule 1. 1400d 4y and (5).)

(4) Joinder of Offenses. The essence of this proposal is presently found in section 9,25, Flornda Statutes, federal male B(a), and section
111-4iay of the 1963 inois Code of Criminal Procedure,

(5) Joinder of Defendants. This proposal is taken from federal rule 8(b). lis substance also appears in section 111-4Hb) of the Hlinois Code
of Criminal Procedure. While section 906.25, FloridaStatutes, does not expressly contain this provision, there is little doubd that its broad
language includes it.

1972 Amendment. Provisions of former rule 3.150 are transferred to and incorporated in rule 3.1340, Pretrial Release.

(a) Suobstantially the same as former rule 3. 140(d {4} except that it omits proviso that the court have jurisdiction to try all offenses charged.
The proviso seems redundant.

(b} Substantially the same as ABA Standard 1.2 of ABA Standards Relating to Joinder and Severance but omits sub-paragraph (cj](2) which
would permit joinder of charges “so closely connected in respect to time, place, and occasion that it would be difficult to separate proof of one
charge from proot of the others.” The ABA commentary on this standard concedes that in such cases the chances are considerable that defendants
would have a right to severance. Difficulty of separating proof is a good reason for denying a right to join charges. The committee is of the
opinion that defendants not connected in the commission of an act and not connected by conspiracy or by common scheme or plan should not,
under any circumstances, be joined. The suggested rule omits the provision of former rule 3. 1400d W4) permitting joinder of 2 or more defendants
in 4 single indictment or information, it they are alleged to have participated in the same series of acts or transactions constituting more than 1
offense. If all detendants participated in a series of connected acts or transactions constituting 2 or more offenses, the offenses can be joined
under rule 3.150a).

The last sentence of the suggested rule is the last sentence of former mule 3.140(d)(5).

2004 Amendment. This rule is intended to provide a uniform procedure for judges to follow when codefendants are represented by the same
attorney. by the same law firm, or by attomeys who are associated in the practice of law. This provision is substantially derived from Rule 44,
Fed. B. Come P. See also Lavzelere v Srate, 676 So. 2d 394 (Flao. 1996).

Court Commentary

204 Amendment. Like Federal Rule of Criminal Procedure 44c), new subdivision {c) does not specity the particular measures that the court
must take to protect a detendant’s right to counsel. Because the measures that will best protect a defendant’ s right to counsel can vary from case
to case, this determination is keft within the court’s discretion. Ome possible course of action is to advise the defendant of the possible conflict of
interest that could arise from dual representation and 1o obtain & voluntary, knowing., and intelligent waiver of the right o obtain separate
representation. See Larzelere v, State, 676 50, 2d 394 (Fla. 1996). Another option is to reguire separate representation. Sec Fed. B Com. P 44{c)
advisory committee notes 1979 amendment.

RULE 3.151. CONSOLIDATION OF RELATED OFFENSES

(a) Related Offenses. For purposes of these rules, 2 or more offenses are related offenses if they are triable in the
same court and are based on the same act or transaction or on 2 or more connected acts or transactions.

(b) Consolidation of Indictments or Informations. Two or more indictments or informations charging related
offenses shall be consolidated for trial on a timely motion by a defendant or by the state. The procedure thereafter
shall be the same as if the prosecution were under a single indictment or information. Failure to timely move for
consolidation constitutes a waiver of the right to consolidation.
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(e} Dismissal of Related Offenses after Trial. When a defendant has been tried on a charge of | of 2 or more
related offenses, the charge of every other related offense shall be dismissed on the defendant’s motion unless a
motion by the defendant for consolidation of the charges has been previously denied, or unless the defendant has
waived the right to consolidation, or unless the prosecution has been unable, by due diligence, to obtain sufficient
evidence to warrant charging the other offense or offenses.

(d) Plea. A defendant may plead guilty or nolo contendere to a charge of | offense on the condition that other
charges of related offenses be dismissed or that no charges of other related offenses be instituted. Should the court
find that the condition cannot be fulfilled, the plea shall be considered withdrawn.

Committee Motes

1968 Adoption. This mule is almost the same as federal rule 13, with provisions added for trial by affidavit.

1972 Amendment. (a) To same general effect as ABA Standard with changes to conform to rules 3.1500a) and 3 1900k ).

(b} Limits motion for consolidation to defendant and provides that defendant waives his or her ight to consolidation by failing to file a timely
motion. Under standards relating to joinder of offenses and defendants, the prosecution may avoid the necessity for consolidation by charging offenses
amd defendants in a single indictment or information where consolidation is permissible. Omits provision of ABA Standard authonzing denial of
consolidation if prosecuting attorney does not have “sufticient evidence o warrant trying™ 1 of the “offenses™ or if the count finds that the ends of
Justice would be defeated by consolidation. The lack of “sufficient evidence to warrant” trial of | of several charges of “related offenses™ would be
fuite rare. In the rare case in which there is such a lack of evidence, the appropriate remedy would be a motion for continnance of all pending charges
of related offenses. showing that the lack of evidence could probably be cured by a reasonable delay. The commitiee does not favor separate trials of
charges of related offenses over the defendant”s objection.

(c) Florida has no similar rule. Omits exception in ABA Standard in case “the prosecuting attorney did not have sufficient evidence to
warrant trying (the) offense™ or upon a finding that “the ends of justice would be defeated if the motion was granted.” See comment on (b). The

rule is not intended to restrict defendant’s substantive rights.

(d} Florida has no similar rule. The first sentence of ABA Standard is considered by the committee to state a rule of substantive law and is
omitted as unnecessary.

1977 Amendment. The changes from the prior rule are intended to provide equal treatment for hoth the state and the defendant.
RULE 3.152. SEVERANCE OF OFFENSES AND DEFENDANTS
(a) Severance of Offenses.

(1) Incase 2 or more offenses are improperly charged in a single indictment or information, the defendant shall
have a right to a severance of the charges on timely motion.

{2} In case 2 or more charges of related offenses are joined in a single indictment or information, the court
nevertheless shall grant a severance of charges on motion of the state or of a defendant:

(A) before trial on a showing that the severance is appropriate to promote a fair determination of the
defendant’s guilt or innocence of each offense; or

B during trial, only with defendant’s consent, on a showing that the severance is necessary to achieve a fair
determination of the defendant’s guilt or innocence of each offense.

(b) Severance of Defendants.
(1} On motion of the state or a defendant, the court shall order a severance of defendants and separate trials:

i A) before trial, on a showing that the order is necessary to protect a defendant’s right to a speedy trial, oris
appropriate to promote a fair determination of the guilt or innocence of | or more defendants; or
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(B} during trial, only with defendant’s consent and on a showing that the order i1s necessary to achieve a fair
determination of the guilt or innocence of | or more defendants.

{2} If a defendant moves for a severance of defendants on the ground that an oral or written statement of a
codefendant makes reference to him or her but is not admissible against him or her, the court shall determine
whether the state will offer evidence of the statement at the trial. If the state intends to offer the statement in
evidence, the court shall order the state to submit its evidence of the statement for consideration by the court and
counsel for defendants and if the court determines that the statement 15 not admissible against the moving defendant,
it shall require the state to elect | of the following courses:

(A0 a joint trial at which evidence of the statement will not be admitted;

(B} a joint trial at which evidence of the statement will be admitted after all references to the moving
defendant have been deleted, provided the court determines that admission of the evidence with deletions will not
prejudice the moving defendant; or

(C) severance of the moving defendant.

{3) In cases in which, at the close of the state’s case or at the close of all of the evidence, the evidence is not
sufficient to support a finding that allegations on which the joinder of a defendant is based have been proved, the
court shall, on motion of that defendant, grant a severance unless the court finds that severance is unnecessary to
achieve a fair determination of that defendant’s guilt or innocence.

Committee Motes
1968 Adoption. This subdivision rewords and adds to federal rule 14. It covers subject matter of section 91802, Florida Statutes.
1972 Amendment. (a)( 1} Severance on timely motion by defendant is mandatory if multiple offenses are improperly joined.

(a)2) Provides for severance of offenses before tnial on showing that severance will promote a fair determination of guilt or innocence
substantially as provided by former rule 3. 1%0(j3(2) and, unlike any Florida rule, distinguishes motion during trial.

(bp1) Based on ABA Standard 2.3(b). Expands rule 3. 190} to include defendant’s right to speedy trial as ground for severance and, unlike
any Florida rule, distinguishes between motion before and motion during trial.

(bH2) Based on ABA Standard 2.3, subparagraphs (a) and {c}. Requires court to determine whether the statement will be offered as
distinguished from asking the state its intention. Requires production of evidence of the statement in the event it will be offered so that the court

and counsel can intelligently deal with the problem. Florida has no similar rule.

(b3} Substantially the same as ABA Standard, except that the proposed rule requires severance unless the court affirmatively finds that
severance is unnecessary. Florida has no similar rule.

RULE 3.153. TIMELINESS OF DEFENDANT'S MOTION:; WAIVER

(a) Timeliness; Waiver. A defendant’s motion for severance of multiple offenses or defendants charged in a
single indictment or information shall be made before trial unless opportunity therefor did not exist or the defendant
was not aware of the grounds for such a motion, but the court in its discretion may entertain such a motion at the
trial. The right to file such a motion is waived if it is not timely made.

(b) Renewal of Motion. If a defendant’s pretrial motion for severance is overruled, the defendant may renew the
motion on the same grounds at or before the close of all the evidence at the trial.

Committee Motes
1972 Adoption. (a) Relates solely to defendant”s motion for severance. Florida has no similar rule.

(b} Florida has no similar male.

EFTA01090754



IV. ARRAIGNMENT AND PLEAS
RULE 3.160. ARRAIGNMENT

(a) Nature of Arraignment. The arraignment shall be conducted in open court or by audiovisual device in the
discretion of the court and shall consist of the judge or clerk or prosecuting attomey reading the indictment or
information on which the defendant will be tried to the defendant or stating orally to the defendant the substance of
the charge or charges and calling on the defendant to plead thereto. The reading or statement as to the charge or
charges may be waived by the defendant. If the defendant is represented by counsel, counsel may file a written plea
of not guilty at or before arraignment and thereupon arraignment shall be deemed waived.

(b) Effect of Failure to Arraign or Irregularity of Arraignment. Neither a failure to arraign nor an irregularity
in the arraignment shall affect the validity of any proceeding in the cause if the defendant pleads to the indictment or
information on which the defendant is to be tried or proceeds to trial without objection to such failure or irregularity.

{c) Plea of Guilty after Indictment or Information Filed. If a person who has been indicted or informed against for
an offense, but who has not been arraigned, desires to plead guilty thereto, the person may so inform the court having
jurisdiction of the offense, and the court shall, as soon as convenient, arraign the defendant and permit the defendant to
plead guilty to the indictment or information.

(d) Time to Prepare for Trial. After a plea of not guilty the defendant is entitled to a reasonable time in which to
prepare for trial.

(e} Defendant Not Represented by Counsel. Prior to arraignment of any person charged with the commission of
a crime, if he or she is not represented by counsel, the court shall advise the person of the right to counsel and. if he
or she is financially unable to obtain counsel, of the right to be assigned court-appointed counsel to represent him or
her at the arraignment and at all subsequent proceedings. The person shall execute an affidavit that he or she is
unable financially or otherwise to obtain counsel, and if the court shall determine the reason to be true, the coun
shall appoint counsel to represent the person.

If the defendant, however, understandingly waives representation by counsel, he or she shall execute a written
waiver of such representation, which shall be filed in the case. If counsel is appointed, a reasonable time shall be
accorded to counsel before the defendant shall be required to plead to the indictment or information on which he or
she is to be arraigned or tried, or otherwise to proceed further.

Committee Motes
1968 Adoption. (a) A combination of section %801, Florida Statutes. and Federal Rule of Criminal Procedure 10,
(b} Bame as section Y0802, Florida Statutes,
(c) Same as section 908,15, Flonida Statutes, except provision is made tor trial by atfidavit.
(d} Same as section 909 .20, Florida Statutes,
(e} Federal rule 44 provides:

“If the defendant appears in court without counsel the court shall advise him of his nght to counsel and assign counsel to represent him at every
stage of the proceeding unless he elects to proceed without counsel or is able to obtain counsel.”

A presently proposed amendment to such rule provides:
“a} Right to Assigned Counsel. Every defendant who is unable to obtain counsel shall be entitled tohave counsel assigned to represent him at
every stage of the proceedings from his initial appearance before the commissioner or the court through appeal. unless he waives such

Appointment.

“ib) Assignment Procedure. The procedures for implementing the right set out in subdivision (a) shall be those provided by law or by local
rules of district courts of appeal.”
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In liew of such latter, blanket provision, it is suggested that the rule provide, as stated, for inquiry of the defendant and determination by the couwrt
as to the defendant”s desire for and inability to obtain counsel, after being advised of entitlerment thereto. Many defendants, of course, will waive
counsel.

In view of Harvey v. Mississippd, 340 F.2d 263 (5th Cir. 1965), and White v. Marvland, 373 U5 59 83 5.Ct 1050, 10 LEd.2d 193 (1963),
holding that entitlement to counsel does not depend wpon whether the offense charged is a felony or misdemeanor, it is suggested that the word
“crime” be used instead of “felony™ only in the first sentence of the proposed male.

In Hevmifron v, Alabama, 368 US. 52 82 8.0 157, 7T LED.2d 114 (1961}, invelving breaking and entering with intent to commit rape, the
Supreme Court held the defendant was entitled to counsel at the arraignment, if the arraignment be deemed a part of the trial, as apparently it is
under Alabama law. In Ex parte Jeffeoar, 108 Fla. 207, 146 5o, 827 (1933), the Supreme Court of Florida held the arraignment to be a mere
formal preliminary step to an answer or plea. However, In Sardinia v. Srare, 168 50.2d 674 (Fla. 19%4), the court recognized the accused’s right to
counscl upon arraignment. Section 909,21, Flonda Statutes, provides for appointment of counsel in capital cases.

1972 Amendment. Substantially the same as prior rule. The committee considered changes recommended by The Flonida Bar and incorporated
the proposed change relating to written plea of not guilty and waiver of arralgnment.

1992 Amendment. The amendment allows the judge to participate in the amraignment process by including the judge as one of the designated
individuals who may advise the defendant of the pending charges. Apparently, the 1988 amendment torule 3.1600a) inadvertently eliminated the judge
from the arruignment procedure. fn re Rude 3060 a |, Florida Rules of Criminal Procedure, 328 50.2d 1179, TERO(Fla. 1988). The prior amendment
did include the judge. The Florida Bar Re: Amendment fo Rules — Crimingl Procedure, 462 50.2d 386 (Fla. 1984). While the language of rule
160K a) as presently set out in the Florida Bar pamphlet, Florda Rules of Criminal Procedure, is identical to the language of this proposed amendment
(that is, it includes the judge in the arralgnment process ). the West publications. Florida Criminal Lavws and Rules (1991 and Florida Bules of Court
(1991}, nevertheless follow the language set out in 528 So02d at 1180

RULE 3.170. PLEAS

(a) Types of Plea; Court’s Diseretion. A defendant may plead not guilty, guilty, or, with the consent of the
court, nolo contendere. Except as otherwise provided by these rules, all pleas to a charge shall be in open court and
shall be entered by the defendant. If the sworn complaint charges the commission of a misdemeanor, the defendant
may plead guilty to the charge at the first appearance under rule 3,130, and the judge may thereupon enter judgment
and sentence without the necessity of any further formal charges being filed. A plea of not guilty may be
entered in writing by counsel. Every plea shall be entered of record, but a failure to enter it shall not affect the
validity of any proceeding in the cause.

(b) Pleading to Other Charges. Having entered a plea in accordance with this rule, the defendant may. with the
court’s permission, enter a plea of guilty or nolo contendere to any and all charges pending against him or her in the
State of Florida over which the court would have jurisdiction and, when authorized by law, to charges pending in a court
of lesser jurisdiction, if the prosecutor in the other case or cases gives written consent thereto. The court accepting such
a plea shall make a disposition of all such charges by judgment, sentence, or otherwise. The record of the plea and its
disposition shall be filed in the court of original jurisdiction of the offense. If a defendant secures permission to plead to
other pending charges and does so plead, the entry of such a plea shall constitute a waiver by the defendant of venue and
all nonjurisdictional defects relating to such charges.

ie) Standing Mute or Pleading Evasively. If a defendant stands mute, or pleads evasively, a plea of not guilty
shall be entered.

(d) Failure of Corporation to Appear. If the defendant is a corporation and fails w appear, a plea of not guilty
shall be entered of record.

(e} Plea of Mot Guilty; Operation in Denial. A plea of not guilty is a denial of every material allegation in the
indictment or information on which the defendant is to be tried.

(f) Withdrawal of Plea of Guilty or No Contest. The court may in its discretion, and shall on good cause, at any
time before a sentence, permit a plea of guilty or no contest to be withdrawn and, if judgment of conviction has been
entered thereon, set aside the judgment and allow a plea of not guilty, or, with the consent of the prosecuting attorney,
allow a plea of guilty or no contest of a lesser included offense, or of a lesser degree of the offense charged. to be
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substituted for the plea of guilty or no contest. The fact that a defendant may have entered a plea of guilty or no contest
and later withdrawn the plea may not be used against the defendant in a trial of that cause.

(g) Vacation of Plea and Sentence Due to Defendant’s Noncompliance.

{1} Whenever a plea agreement requires the defendant to comply with some specific terms, those terms shall be
expressly made a part of the plea entered into in open court.

(2} Unless otherwise stated at the time the plea is entered:

i A) The state may move to vacate a plea and sentence within 60 days of the defendant’s noncompliance with
the specific terms of a plea agreement.

(B} When a motion is filed pursuant to subdivision (g}{2)(A) of this rule, the court shall hold an evidentiary
hearing on the issue unless the defendant admits noncompliance with the specific terms of the plea agreement.

(C) No plea or sentence shall be vacated unless the court finds that there has been substantial noncompliance
with the express plea agreement.

(D) When a plea and sentence is vacated pursuant to this rule, the cause shall be set for trial within 90 days of
the order vacating the plea and sentence.

(h) Plea of Guilty to Lesser Included Offense or Lesser Degree. The defendant, with the consent of the court
and of the prosecuting attorney, may plead guilty to any lesser offense than that charged that is included in the
offense charged in the indictment or information or to any lesser degree of the offense charged.

(i} Plea of Guilty to an (ffense Divided into Degrees; Determination of the Degree. When an indictment or
information charges an offense that is divided into degrees without specifying the degree. if the defendant pleads
guilty, generally the court shall, before accepting the plea. examine witnesses to determine the degree of the offense
of which the defendant 15 guilty.

(j) Time and Circumstances of Plea. No defendant, whether represented by counsel or otherwise, shall be called
on to plead unless and until he or she has had a reasonable time within which to deliberate thereon.

(k) Responsibility of Court on Pleas.

Mo plea of guilty or nolo contendere shall be accepted by a court without the court first determining, in open court,
with means of recording the proceedings stenographically or mechanically, that the circumstances surrounding the
plea reflect a full understanding of the significance of the plea and its voluntariness and that there is a factual basis
for the plea of guilty. A complete record of the proceedings at which a defendant pleads shall be kept by the court.

il) Motion to Withdraw the Plea after Sentencing. A defendant who pleads guilty or nolo contendere without
expressly reserving the right to appeal a legally dispositive issue may file a motion to withdraw the plea within thirty
days after rendition of the sentence, but only upon the grounds specified in Florida Rule of Appellate Procedure
O 140(b 2 AN a)—(e) except as provided by law.

(m) Motion to Withdraw the Plea after Drug Court Transfer. A defendant who pleads guilty or nolo
contendere to a charge for the purpose of transferring the case, pursuant to section 9100035, Florida Statutes, may
file a motion to withdraw the plea upon successful completion of the drug court treatment program.

Committee Motes
1968 Adoption. (a) Patterned after the major portion of Federal Rule of Criminal Procedure 11.

(b}  Same as section Y09.07, Flonida Statutes, except the word “made” is substituted for “pleaded.”
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(c) Taken from a part of section 903.03, Florida Statutes.

(d} Taken from a part of section Y03.03, Florida Statutes.

(e} Same as section Y0816, Flonida Statutes, except that provision is added for trial by affidavie.

(fy Essentially the same as section 9#.13, Florida Statutes.

(g} Essentially the same as section 909009, Florida Statutes, except for the addition of the charge by affidavit.

(h} Same as section 909,11, Flonida Statutes, except provision is made tor a charge by affidavit.

1972 Amendment. This gencral topic is found in ABA Standard relating to pleas of guilty. The Standards are divided into 3 parts: receiving
and acting upon a plea; withdrawal of the plea; and plea discussions and plea agreements. The first and second parts are considered under this

rule.

(a) Same as first part of existing rule; substance of second sentence of existing rle transferred to new subdivision (J); new provision permits,
with court approval, plea of not guilty to be made in writing.

(b}  From ABA Standard 1.2; the purpose of this rule is to permit a defendant to plead guilty or nolo contendere to all cases pending against
the defendant, thus avoiding multiple judicial and prosecutorial labors. Mew concept of permitting this procedure even though the other cases are
pending in other counties is taken from Federal Rule of Criminal Procedure 20 which has successfully met the purpose explained above.

(c)  Same as prior rule.

(d} Same as prior rule.

(e} Same as prior rube.

(f)  Last sentence added from ABA Standard 2.2,

(g} Same as prior rube.

(h}  Same as prior rule.

(i)  This should be done in accordance with Boykin v Alabama, 395 US. 238 B9 5.0 17009, 23 LEA.2d 274 (1969, and Garcia v. State, 228
50.2d 300 (Fla. 1969). This should also include advising a defendant so pleading of the possibility of an action or charge against him or her as a
multiple felon if the circumstances so warrant.

(ji  From first sentence of present rale 3.1 70a) with addition of requirement of determination of factual basis for a plea of guilty as provided
by last sentence of federal rule 1 1. While requiring the presence of a court reporier, the proposed rule does not require that the reporter transcribe
and file a transcript of the proceedings on a plea of guilty or nolo contendere, although the committee considers that such a requirernent by the

trial judge is desirable.

1973 Amendment. The purpose of this amendment is to provide a method whereby a defendant may plead guilty to a misdemeanor at first
appearance without the necessity of the state attormey subsequently filing an information.

RULE 3.171. PLEA DISCUSSIONS AND AGREEMENTS

{a) Inm General. Ultimate responsibility for sentence determination rests with the trial judge. However, the
prosecuting attorney and the defense attorney, or the defendant when representing himself or herself, are
encouraged to discuss and to agree on pleas that may be entered by a defendant. The discussion and agreement
must be conducted with the defendant’s counsel. If the defendant represents himself or herself, all discussions
between the defendant and the prosecuting attorney shall be of record.

ib) Responsibilities of the Prosecuting Attorney.
(1} A prosecuting attorney may:
{A) engage in discussions with defense counsel or a defendant who is without counsel with a view toward

reaching an agreement that, upon the defendant’s entering a plea of guilty or nolo contendere to a charged offense or
to a lesser or related offense, the prosecuting attorney will do any of the following:
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(i} abandon other charges; or

(ii) make a recommendation, or agree not to oppose the defendant’s request for a particular sentence, with
the understanding that such recommendation or reguest shall not be binding on the trial judge; or

(iii) agree to a specific sentence; and

(B} consult with the victim, investigating officer, or other interested persons and advise the trial judge of their
views during the course of plea discussions.

{2} The prosecuting attorney shall:

i A) apprise the trial judge of all material facts known to the attorney regarding the offense and the defendant’s
background prior to acceptance of a plea by the trial judge: and

(B} maintain the record of direct discussions with a defendant who represents himself or herself and make the
record available to the trial judge upon the entry of a plea arising from these discussions.

(¢} Responsibilities of Defense Counsel.

(1) Defense counsel shall not conclude any plea agreement on behalf of a defendant-client without the client’s
full and complete consent thereto, being certain that any decision to plead guilty or nolo contendere is made by the
defendant.

(2} Defense counsel shall advise defendant of:
i{A) all plea offers; and

B} all pertinent matters bearing on the choice of which plea to enter and the particulars attendant upon each
plea and the likely results thereof, as well as any possible alternatives that may be open to the defendant.

(d) Responsibilities of the Trial Judge. After an agreement on a plea has been reached, the trial judge may have
made known to him or her the agreement and reasons therefor prior to the acceptance of the plea. Thereafter, the
judge shall advise the parties whether other factors (unknown at the time) may make his or her concurrence
impossible.

Committee Motes

1972 Amendment. New in Florida. Most criminal cases are disposed of by pleas of guilty arrived at by negotiations between prosecutor and
defense counsel, but there was no record of the “plea negotiations,” “plea bargaining.” or “compromise.” The result has been a flood of
postconviction claims which require evidentiary hearings and frequently conflicting testimony conceming the plea negotiations. There has also
been criticism of the practice of requiring a defendant. upon a negotiated guilty plea. to give a negative reply to the court’s inquiry concerning
any “promise” made to the defendant. This is designed to avoid the foregoing patfalls and criticisms by having the negotiations made of record
and permitting some control of thene See Commuentary to Standard 3.1 ABA Standards relating woe pleas of guilty.

(ay  From Standard 3.1a.

(b} From Standard 3.2,

(c)  From Standard 3.3 except for omission of that part of standard which prohibits trial judge from participating in plea discussions.

(d} From Standard 3.4.

1977 Amendment. This is a rewording of the prior rule in order to set out the responsibilities of the participants. The rule recognizes the
ultimate responsibility of the trial judge, but it encourages prosecution and defense counsel to assist the trial judge in this regard. When the

circumstances of the case =o merit, it is the responsibility of each respective party to discuss a fair disposition in liew of trial. For protection of the
prosecutor and the defendant, plea discussions between the state and a pro se defendant should be recorded, in writing or electronically.
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(b} MNew in Florida.
(1Mi} Restatemnent of policy followed by extensive revision in the form of Federal Rule of Criminal Procedure 11{e)(1}.

(1M} The rule sets out discretionary minimum professional prosecutorial procedure where either victim or law enforcement officers are
involved to better guide the trial judge.

(2Hi} Mandatory responsibility of prosecutor contemplates disposition with no presentence investigation.
(2Mi} Mandatory record protects both the prosecutor and the pro se defendant.
(e} Renumbering subdivision (k) of prior mule.

(2Hi} MNewin Florida. This proposed language makes it mandatory for defense counsel to advise fully defendant of all plea offers by the
state. Defense counsel should also discuss and explain to the defendant those matters which trial judge will inguire about betore accepting a plea.

(2Mii} Same as prior rule 3.17 1{b). paragraph 2.

(d}y Now embraces and renumbers former rule 3.171{c). The content of former mule 3.171(d) now appears as part of new rule 3.172.
RULE 3.172. ACCEPTANCE OF GUILTY OR NOLO CONTENDERE PLEA

(a) Voluntariness; Factual Basis. Before accepting a plea of guilty or nolo contendere, the trial judge shall
determine that the plea is voluntarily entered and that a factual basis for the plea exists. Counsel for the prosecution
and the defense shall assist the trial judge in this function.

ib) Open Court. All pleas shall be taken in open court. except that when good cause is shown a plea may be
taken in camera.

(¢} Determination of Voluntariness. Except when a defendant is not present for a plea, pursuant to the
provisions of rule 3. 180{d}, the trial judge should, when determining voluntariness, place the defendant under oath
and shall address the defendant personally and shall determine that he or she understands:

{1} the nature of the charge to which the plea is offered, the maximum possible penalty, and any mandatory
minimum penalty provided by law;

{2} if not represented by an attorney, that the defendant has the right to be represented by an attorney at every
stage of the proceeding and, if necessary, an attorney will be appointed to represent him or her;

i3} the right to plead not guilty or to persist in that plea if it has already been made, the right to be tried by a
jury, and at that trial a defendant has the right to the assistance of counsel, the right to compel attendance of
witnesses on his or her behalf, the right to confront and cross-examine witnesses against him or her. and the right not
to testify or be compelled to incriminate himself or herself:

{4} that upon a plea of guilty, or nolo contendere without express reservation of the right to appeal, he or she
gives up the right to appeal all matters relating to the judgment, including the issue of guilt or innocence, but does
not impair the right to review by appropriate collateral attack:

{5) that if the defendant pleads guilty or is adjudged guilty after a plea of nolo contendere there will not be a
further trial of any kind, so that by pleading guilty or nolo contendere he or she waives the right to a trial;

{6 that if the defendant pleads guilty or nolo contendere, the trial judge may ask the defendant questions about
the offense to which he or she has pleaded. and if the defendant answers these questions under oath, on the record,

and in the presence of counsel, the answers may later be used against him or her in a prosecution for perjury;

(7} the complete terms of any plea agreement, including specifically all obligations the defendant will incur as a
result;
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(&) that if he or she pleads guilty or nolo contendere, if he or she is not a United States citizen, the plea may
subject him or her to deportation pursuant to the laws and regulations governing the United States Immigration and
MNaturalization Service. It shall not be necessary for the trial judge to inguire as to whether the defendant is a United
States citizen, as this admonition shall be given to all defendants in all cases; and

(9} that if the defendant pleads guilty or nolo contendere, and the offense to which the defendant is pleading is a
sexually violent offense or a sexually motivated offense, or if the defendant has been previously convicted of such
an offense, the plea may subject the defendant to involuntary civil commitment as a sexually violent predator upon
completion of his or her sentence. It shall not be necessary for the wrial judge to determine whether the present or
prior offenses were sexually motivated, as this admonition shall be given to all defendants in all cases.

(d) DNA Evidence Inquiry. Before accepting a defendant’s plea of guilty or nolo contender to a felony, the judge
must inguire whether counsel for the defense has reviewed the discovery disclosed by the state, whether such
discovery included a listing or description of physical items of evidence, and whether counsel has reviewed the
nature of the evidence with the defendant. The judge must then inquire of the defendant and counsel for the
defendant and the state whether physical evidence containing DNA is known to exist that could exonerate the
defendant. If no such physical evidence is known to exist, the court may accept the defendant’s plea and impose
sentence. If such physical evidence is known to exist, upon motion of counsel the court may postpone the
proceeding and order DNA testing.

(e} Acknowledgment by Defendant. Before the trial judge accepts a guilty or nolo contendere plea, the judge
must determine that the defendant either (1) acknowledges his or her guilt or (2) acknowledges that he or she feels
the plea to be in his or her best interest, while maintaining his or her innocence.

if) Proceedings of Record. The proceedings at which a defendant pleads guilty or nole contendere shall be of

record.

(g) Withdrawal of Plea Offer or Negotiation. No plea offer or negotiation is binding until it is accepted by the
trial judge formally after making all the inguiries. advisements, and determinations required by this rule. Until that
time. it may be withdrawn by either party without any necessary justification.

(h) Withdrawal of Plea When Judge Does Not Concur. If the trial judge does not concur in a tendered plea of
guilty or nolo contendere arising from negotiations, the plea may be withdrawn.

(i) Evidence. Except as otherwise provided in this rule, evidence of an offer or a plea of guilty or nolo
contendere, later withdrawn, or of statements made in connection therewith, is not admissible in any civil or criminal
proceeding against the person who made the plea or offer.

(j) Prejudice. Failure to follow any of the procedures in this rule shall not render a plea void absent a showing of
prejudice.

Committee Motes

1977 Adoption. New in Florida. In view of the supreme court”s emphasis on the importance of this procedure as set forth in Williaes v Srace,
316 50.2d 267 (Fla. 1975), the committee felt it appropriate to expand the language of former rule 3.170(j) (deleted ) and establish a separate rule.
Incorporates Federal Rule of Ciminal Procedure 11(c) and allows for pleas of convenience as provided in North Caroling v. Alford, 400 1.5, 25,
01 5.Ce 1ab, 27 LED.2d 162 (1970).

(a). (b} Mandatory record of voluntariness and factual predicate is proper responsibility of counsel as well as the court.

(cWiv) This waiver of right to appeal is o change from the proposed amendments to the mules of criminal procedure now pending. A
sentence if lawful is not subject to appellate review: a judgment, however, is. The committee was of the opinion that the proposed rule
should be expanded to include a waiver of appeal from the judgment as well as the sentence. Waivers of appeal have been approved.
United Stares ex rel. Amuso v, LaValle, 291 F Supp. 383 196H), 427 F.2d 328 12d Cir. 1970); State v. Gibson, 68 . 4949, 348
A2d 769 (1973); Peaple v. Williems, 36 -_Zu:l 429370 2d 904, 331 L2d 684 {1975).

(wil} Requires the court to explain the plea agreement to the defendant, incluoding conditions subsequent such as conditions of probation.

EFTA01090761



(e} Provides a readily available record {either oral or by use of standard forms) in all cases where a felony is charged.
(h} Rewording of federal rule 11{esé).

2005 Amendment. Rule 3 1720 (V) added. See section 394910, et seq., Fla. Stat: and Srate v Hareiz, BE]D S0 2d 1079 (Fla. 20045
RULE 3.180. PRESENCE OF DEFENDANT
(a) Presence of Defendant. In all prosecutions for crime the defendant shall be present:
(1} at first appearance;

2} when a plea is made. unless a written plea of not guilty shall be made in writing under the provisions of rule
J.0T00a);

{3} atany pretrial conference, unless waived by the defendant in writing;
{4} at the beginning of the trial during the examination, challenging, impanelling, and swearing of the jury:
(5} at all proceedings before the court when the jury is present;

{6) when evidence is addressed to the court out of the presence of the jury for the purpose of layving the
foundation for the introduction of evidence before the jury;

{7} at any view by the jury:
(&) at the rendition of the verdict; and
{9} at the pronouncement of judgment and the imposition of sentence.

ib) Presence; Definition. A defendant is present for purposes of this rule if the defendant is physically in
attendance for the courtroom proceeding, and has a meaningful opportunity to be heard through counsel on the
issues being discussed.

(¢} Defendant Absenting Self.

(1) Trial. If the defendant is present at the beginning of the trial and thereafter, during the progress of the trial or
before the verdict of the jury has been returned into court, voluntarily absents himself or herself from the presence of the
court without leave of court. or is removed from the presence of the court because of his or her disruptive conduct
during the trial, the trial of the cause or the return of the verdict of the jury in the case shall not thereby be postponed or
delayed, but the trial. the submission of the case to the jury for verdict, and the return of the verdict thereon shall
proceed in all respects as though the defendant were present in court at all times.

{2) Sentencing. If the defendant is present at the beginning of the trial and thereafter absents himself or herself
as described in subdivision (1), or if the defendant enters a plea of guilty or no contest and thereafter absents himself
or herself from sentencing, the sentencing may proceed in all respects as though the defendant were present at all

times.

(d) Defendant May Be Tried in Absentia for Misdemeanors. Persons prosecuted for misdemeanors may, at
their own request. by leave of court, be excused from attendance at any or all of the proceedings aforesaid.

(e} Presence of Corporation. A corporation may appear by counsel at all times and for all purposes.
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Committee Motes
1968 Adoption. (a) The suggested rule is in great part & recopying of section 91401, Florida Statutes:

In (3] the words “at the beginning of the trial” are recommended for inclusion to avoid questions arising as to the necessity for the defendant’s
presence at times other than wpon trial, such as when the jury venire is ordered, eic.

Subdivision (ap8) is not in the present statute. However, it is deemed advisable to include it, as the several sections of chapter 921, Florida
Statutes, particularly section 92107, appear to impliedly or expressly require the defendant’s presence at such times.

(c) The statute and the suggested rule make no distinction between capital and other cases. In all probability. however, were a person on trial
for a capital case to escape during trial, a mistrial should be ordered if such person were not captured within a reasonable time.

(d} It is suggested that this language be used rather than the all-inclusive general language of the present statute as to misdemeanor cases.

{e)  This provision does not appear in section 914,01, Florida Statutes, but it is a part of Federal Rule of Criminal Procedure 43, It is deemed
useful to include it.

1972 Amendment. Same as prior rule except (3 ) added to conform to rule 3.2200k); other subdivisions renumbered.
V. PRETRIAL MOTIONS AND DEFENSES

RULE 3.1%M. PRETRIAL MOTIONS

(a) In General. Every pretrial motion and pleading in response to a motion shall be in writing and signed by the
party making the motion or the attorney for the party. This requirement may be waived by the court for good
cause shown. Each motion or other pleading shall state the ground or grounds on which it is based. A copy shall be
served on the adverse party. A certificate of service must accompany the filing of any pleading.

ib) Motion to Dismiss; Grounds. All defenses available to a defendant by plea, other than not guilty, shall be
made only by motion to dismiss the indictment or information, whether the same shall relate to matters of form,
substance, former acquittal, former jeopardy, or any other defense.

(¢} Time for Moving to Dismiss. Unless the court grants further time, the defendant shall move to dismiss the
indictment or information either before or at arraignment. The court in its discretion may permit the defendant to
plead and thereafter to file a motion to dismiss at a time to be set by the court. Except for objections based on
fundamental grounds, every ground for a motion to dismiss that is not presented by a motion to dismiss within the
time hereinabove provided shall be considered waived. However, the court may at any time entertain a motion to
dismiss on any of the following grounds:

i1} The defendant is charged with an offense for which the defendant has been pardoned.
(2} The defendant is charged with an offense for which the defendant previously has been placed in jeopardy.
{3} The defendant is charged with an offense for which the defendant previously has been granted immunity.

{4} There are no material disputed facts and the undisputed facts do not establish a prima facie case of guilt
against the defendant.

The facts on which the motion is based should be alleged specifically and the motion sworn to.

(d) Traverse or Demurrer. The state may traverse or demur to a motion to dismiss that alleges factual matters.
Factual matters alleged in a motion to dismiss under subdivision (c)(4) of this rule shall be considered admitted
unless specifically denied by the state in the traverse. The court may receive evidence on any issue of fact necessary
to the decision on the motion. A motion to dismiss under subdivision (ci(4) of this rale shall be denied if the state
files a traverse that, with specificity, denies under oath the material fact or facts alleged in the motion to dismiss. The
demurrer or traverse shall be filed a reasonable time before the hearing on the motion to dismiss.
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(e) Effect of Sustaining a Motion to Dismiss. If the motion to dismiss is sustained, the court may order that the
defendant be held in custody or admitted to bail for a reasonable specified time pending the filing of a new indictment or
information. If a new indictment or information is not filed within the time specified in the order, or within such
additional time as the court may allow for good cause shown, the defendant, if in custody, shall be discharged
therefrom, unless some other charge justifies a continuation in custody. If the defendant has been released on bail, the
defendant and the sureties shall be exonerated; if money or bonds have been deposited as bail, the money or bonds shall
be refunded.

(f) Order Dismissing. For the purpose of construing section 924.07(1), Florida Statutes ( 1969), the statutory term
“order quashing” shall be taken and held to mean “order dismissing.”

ig) Motion for Continuance.

(1) Definition. A continuance within the meaning of this rule is the postponement of a cause for any period of
time.

(2) Cause. On motion of the state or a defendant or on its own motion, the court may grant a continuance, in its
discretion for good cause shown.

(3) Time for Filing. A motion for continuance may be made only before or at the time the case is set for trial,
unless good cause for failure to so apply is shown or the ground for the motion arose after the cause was set for trial.

(4) Certificate of Good Faith. A motion for continuance shall be accompanied by a certificate of the movant’s
counsel that the motion 1s made in good faith.

(5) Affidavits. The party applying for a continuance may file affidavits in support of the motion, and the
adverse party may file counter-affidavits in opposition to the motion.

{h) Motion to Suppress Evidence in Unlawful Search.

(1) Grounds. A defendant aggrieved by an unlawful search and seizure may move to suppress anything so
obtained for use as evidence because:

i{A) the property was illegally seized without a warrant;
(B) the warrant 15 insufficient on its face;
(C) the property seized is not the property described in the warrant;

([} there was no probable cause for believing the existence of the grounds on which the warrant was issued;
or

(E)  the warrant was illegally executed.

12) Contents of Motion. Every motion to suppress evidence shall state clearly the particular evidence sought to
be suppressed, the reasons for suppression, and a general statement of the facts on which the motion is based.

(3) Hearing. Before hearing evidence, the court shall determine if the motion is legally sufficient. If it is not,
the motion shall be denied. If the court hears the motion on its merits, the defendant shall present evidence
supporting the defendant’s position and the state may offer rebuttal evidence.

(4) Time for Filing. The motion to suppress shall be made before trial unless opportunity therefor did not exist

or the defendant was not aware of the grounds for the motion, but the court may entertain the motion or an
appropriate objection at the trial.
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(i} Mouotion to Suppress a Confession or Admission Illegally Obtained.

(1) Grounds. On motion of the defendant or on its own motion, the court shall suppress any confession or
admission obtained illegally from the defendant.

{2) Time for Filing. The motion to suppress shall be made before trial unless opportunity therefor did not exist
or the defendant was not aware of the grounds for the motion, but the court in its discretion may entertain the motion
or an appropriate objection at the trial.

(3) Hearing. The count shall receive evidence on any issue of fact necessary to be decided to rule on the
motion.

(j) Motion to Take Deposition to Perpetuate Testimony.

1) After the filing of an indictment or information on which a defendant is to be tried, the defendant or the state
may apply for an order to perpetuate testimony. The application shall be verified or supported by the affidavits of
credible persons that a prospective witness resides beyond the territorial jurisdiction of the court or may be unable to
attend or be prevented from attending a trial or hearing, that the witness’s testimony is material, and that it is
necessary to take the deposition to prevent a failure of justice. The court shall order a commission to be issued to
take the deposition of the witnesses to be used in the trial and that any nonprivileged designated books, papers,
documents, or tangible objects be produced at the same time and place. If the application is made within 10 days
before the trial date, the court may deny the application.

{2} If the defendant or the state desires to perpetuate the testimony of a witness living in or out of the state whose
testimony is material and necessary to the case, the same proceedings shall be followed as provided in subdivision (j)(1),
but the testimony of the witness may be taken before an official court reporter, transcribed by the reporter, and filed in
the trial court.

i3} If the deposition is taken on the application of the state, the defendant and the defendant’s attormey shall be
given reasonable notice of the time and place set for the deposition. The officer having custody of the defendant
shall be notified of the time and place and shall produce the defendant at the examination and keep the defendant in
the presence of the witness during the examination. A defendant not in custody may be present at the examination,
but the failure to appear after notice and tender of expenses shall constitute a waiver of the right to be present.
The state shall pay to the defendant’s attorney and to a defendant not in custody the expenses of travel and sub-
sistence for attendance at the examination. The state shall make available to the defendant for examination and use at
the deposition any statement of the witness being deposed that is in the possession of the state and that the state
worild be required to make available to the defendant if the witness were testifying at trial.

{4} The application and order to issue the commission may be made either in term time or in vacation. The
commission shall be issued at a time to be fixed by the court.

i(5) Except as otherwise provided, the rules govemning the taking and filing of oral depositions, the objections
thereto, the issuing, execution, and return of the commission, and the opening of the depositions in civil actions shall
apply in criminal cases.

(6} Mo deposition shall be used or read into evidence when the attendance of the witness can be procured. If the
court determines that any person whose deposition has been taken is absent becanse of procurement. inducement, or
threats of any person on behalf of the state or of the defendant or of any person on the defendant’s behalf, the
deposition shall not be read in evidence on behalf of the defendant.

(k) Motion to Expedite. On motion by the state, the court, in the exercise of its discretion, shall take into
consideration the dictates of sections 825,106 and 918.0155, Florida Statutes ( 1995).
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Committee Motes
1968 Adoption. (a) Mew; devised by committee.

(b} Substantially the same as section 90902, Florida Statutes, except changes name of “motion to quash™ to “"motion to dismiss.” This
conforms to the terminology of the Federal Rules of Criminal Procedure. The statute authonizing the state to appeal from certain orders, section
924.07, Florida Statutes. should be amended by subsiituting the words “motion to dismiss™ for “motion to guash.”

(c)  Combines the substance of sections 90901 and 90906, Florida Statutes. Subdivision (4) affords a new remedy to an accused. Although
there is now a conclusive presumption of probable cause once an indictment or information is filed {(see Swilivan v. Siare, 49 S0.2d 794 (Fla.
1951}, it i= felt that this rule is necessary. Primarily, this procedure will permit a pretrial determination of the law of the case when the facts are
not in dispute. In asense, this is somewhat similar to summary judgment proceedings incivil cases, but a dismizsal under this rule is not o bar to a
subsequent prosccution.

(dy  New: based on Marks v. Srare, 1153 Fla. 497, 153 50,727 (1934, and what is generally regarded as the better practice. Hearing provision
based on federal rule 41(e).

(e} Combines federal rule 12(b}H35) and section 900,05, Florida Statutes. With reference to the maximum time that a defendant will be held in
custaddy or on bail pending the filing of a new indictment or information, the trial court is given discretion in setting such dme as o both the
indictment and information. This proposal differs from section 908,03, Florida Statutes, with reference to the filing of a new indictment in that the
statute requires that the new indictment be found by the same grand jury or the next grand jury having the authority to inguire into the offense. If
the supreme court has the authority to deviate from this statutory provision by court rule, it seems that the trial court should be granted the same
discretion with reference to the indictment that it is granted concerning the information. The statute is harsh in that under its provisions a person
can be in custody or on bail for what may be an unreasonable length of time before a grand jury is requined to return an indictment in order that
the custody or bail be continued.

(gM 1) This subdivision is almost the same as section 916.02(1), Florida Statutes.

(gM2) This subdivision is almost the same as section 916.02(2), Florida Statutes.

(gM3) This subdivision is almost the same as section 91603, Florida Statutes.

(gH4) This subdivision rewords o portion of section 91604, Florida Statutes.

(gW3) This subdivision rewords section 916,07, Florida Statutes.

(b} Same as federal rule 41(e} as to the points covered.

(i) This mule is based on 38-144-11 of the Hlinois Code of Criminal Procedure and federal rule 41{e).

(j)  This subdivision rewords and adds to federal rule 14. It covers the subject matter of section 918,02, Flonida Statutes.

(kp  This rule is almost the same as federal rule 13, with provision added for trial by affidavit.

(f)  Substantially same as section 916,06, Florida Statutes, with these exceptions: application cannot be made until indictment, information, or
trial affidavit is filed: application must be made at least 10 days before trial; oral depesition in addition i written interrogatories is permissible.

1972 Amendment. Subdivision (b} is amended to require the defendant w specifly the factual basis behind the grounds for a motion to suppress
evidence. Subdivision {[} 15 amended to permit the state (o take depositions under the same conditions that the defendant can take them. Former

subsdivisions () and (k) transferred 1o rulbes 3,150, 3151, and 3,132, Subdivisions (7} and (m) renumbered () and (k) respectively. (kherwise, same a5
prior rule.

1977 Amendment. This amendment resalves any ambiguity in the rule as w0 whether the state must fike a gencral or a specific raverse o
defeat a motion to dismiss filed under the authority of rule 3. 190(c)(4).

See Stare v. Kemp, 305 50.2d 833 (Fla. 3d DCA 1974).

The amendment clearly now requires a specific traverse w specific material fact or facts.

1992 Amendment. The amendments, in addition to gender neutralizing the wording of the rule, make a minor grammatical change by
substituting the word “upon”™ for “on” in several places. The amendments also delete language from subdivision (a) to eliminate from the rule any

reference as to when pretrial motions are to be served on the adverse party. Because rule 3.030 addresses the service of pleadings and papers,
such language was removed to avoid confusion and reduce redundancy in the rules.
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2002 Amendment. If the trial court exercises its discretion to consider the motion to suppress during trial, the court may withhold uling on the
merits of the motion, and motion for a judgment of acquittal, and allow the case to be submitted to the jury. If the defendant is acquitted. no
further proceedings regarding the motion to suppress or motion for a judgment of acquittal would be necessary. However, if the jury finds the
defendant guilty of the crime charged, the trial court could then consider the motion to suppress post-trial in conjunction with the defendant’s
renewed motion for a judgment of acquittal or motion for new trial.

RULE 3.191. SPEEDY TRIAL

(a) Speedy Trial without Demand. Except as otherwise provided by this rule, and subject to the limitations
imposed under subdivisions (e) and (f), every person charged with a crime shall be brought to trial within 90 days of
arrest if the crime charged is a misdemeanor, or within 175 days of arrest if the crime charged is a felony. If trial is
not commenced within these time periods, the defendant shall be entitled to the appropriate remedy as set forth in
subdivision (p). The time periods established by this subdivision shall commence when the person is taken into
custody as defined under subdivision (d). A person charged with a crime is entitled to the benefits of this rule
whether the person is in custody in a jail or correctional institution of this state or a political subdivision thereof or is
at liberty on bail or recognizance or other pretrial release condition. This subdivision shall cease to apply whenevera
person files a valid demand for speedy trial under subdivision (b).

(b) Speedy Trial upon Demand. Except as otherwise provided by this rule, and subject to the limitations
imposed under subdivisions () and {g), every person charged with a erime by indictment or information shall have
the right to demand a trial within 60 days, by filing with the court a separate pleading entitled “Demand for Speedy
Trial.” and serving a copy on the prosecuting authority.

(1) Mo later than 5 days from the filing of a demand for speedy trial, the court shall hold a calendar call, with
notice to all parties, for the express purposes of announcing in open court receipt of the demand and of setting the
case for trial.

{2} At the calendar call the court shall set the case for trial to commence at a date no less than 5 days nor more
than 45 days from the date of the calendar call.

{3) The failure of the court to hold a calendar call on a demand that has been properly filed and served shall
not interrupt the running of any time periods under this subdivision.

(4} If the defendant has not been brought to trial within 50 days of the filing of the demand. the defendant shall
have the right to the appropriate remedy as set forth in subdivision (p).

(¢} Commencement of Trial. A person shall be considered to have been brought to trial if the trial commences
within the time herein provided. The trial is considered to have commenced when the trial jury panel for that specific
trial is sworn for voir dire examination or, on waiver of a jury trial, when the trial proceedings begin before the
judge.

(d) Custody. For purposes of this rule, a person is taken into custody (1) when the person is arrested as a result of the
conduct or criminal episode that gave rise to the crime charged, or (2) when the person is served with a notice to appear
in lieu of physical armest.

(e} Prisoners outside Jurisdiction. A person who is in federal custody or incarcerated in a jail or correctional
mstitution outside the jurisdiction of this state or a subdivision thereof, and who is charged with a crime by indictment
or information issued or filed under the laws of this state, is not entitled to the benefit of this rule until that person
returns or is returned to the jurisdiction of the court within which the Florida charge 1s pending and until written notice
of the person’s return is filed with the court and served on the prosecutor. For these persons, the time period under
subdivision () commences on the date the last act required under this subdivision occurs. For these persons the time
period under subdivision (b) commences when the demand is filed so long as the acts required under this subdivision
oceur before the filing of the demand. If the acts required under this subdivision do not precede the filing of the demand,
the demand is invalid and shall be stricken upon motion of the prosecuting attorney. Nothing in this rule shall affect a
prisoner’s right to speedy trial under law.
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(f) Consolidation of Felony and Misdemeanor. When a felony and a misdemeanor are consolidated for
disposition in circuit court, the misdemeanor shall be governed by the same time period applicable to the felony.

(g) Demand for Speedy Trial; Accused Is Bound. A demand for speedy trial binds the accused and the state. No
demand for speedy trial shall be filed or served unless the accused has a bona fide desire to obtain a trial sooner than
otherwise might be provided. A demand for speedy trial shall be considered a pleading that the accused is available
for trial, has diligently investigated the case, and is prepared or will be prepared for trial within 5 days. A demand
filed by an accused who has not diligently investigated the case or who is not timely prepared for trial shall be
stricken as invalid on motion of the prosecuting attorney. A demand may not be withdrawn by the accused except on
order of the court, with consent of the state or on good cause shown. Good cause for continuances or delay on behalf
of the accused thereafter shall not include nonreadiness for trial, except as to matters that may arise after the demand
for trial is filed and that reasonably could not have been anticipated by the accused or counsel for the accused. A
person who has demanded speedy trial, who thereafter is not prepared for trial, 1s not entitled to continuance or delay
except as provided in this rule.

(h) Notice of Expiration of Time for Speedy Trial; When Timely. A notice of expiration of speedy trial time
shall be timely if filed and served on or after the expiration of the periods of time for trial provided in this rule.
However, a notice of expiration of speedy trial time filed before expiration of the period of time for trial is invalid
and shall be stricken on motion of the prosecuting attorney.

(i} When Time May Be Extended. The periods of time established by this rule may be extended, provided the
period of time sought to be extended has not expired at the time the extension was procured. An extension may be

procured by:

i1} stipulation, announced to the court or signed in proper person or by counsel, by the party against whom the
stipulation is sought to be enforced;

{2} written or recorded order of the court on the court’s own motion or motion by either party in exceptional
circumstances as hereafter defined n subdivision (f);

{3} written or recorded order of the court with good cause shown by the accused: or

{4) written or recorded order of the court for a period of reasonable and necessary delay resulting from
proceedings including but not limited to an examination and hearing to determine the mental competency or physical
ability of the defendant to stand trial, for hearings on pretrial motions, for appeals by the state, and for trial of other

pending criminal charges against the accused.

(j) Delay and Continuances; Effect on Motion. If trial of the accused does not commence within the periods of
time established by this rule, a pending motion for discharge shall be granted by the court unless it is shown that:

i1} atime extension has been ordered under subdivision (1) and that extension has not expired;
{2} the falure to hold trial is attributable to the accused, a codefendant 1n the same tral, or their counsel;
(3) the accused was unavailable for trial under subdivision (k) or
{4} the demand referred to in subdivision (g) is invalid.
If the court finds that discharge is not appropriate for reasons under subdivisions (j)(2), (3}, or (4). the pending
motion for discharge shall be denied, provided, howewver. that trial shall be scheduled and commence within 90 days

of a written or recorded order of demial.

(k) Availability for Trial. A person is unavailable for trial if the person or the person’s counsel fails to attend a
proceeding at which either’s presence is required by these rules, or the person or counsel is not ready for trial on the
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date trial is scheduled. A person who has not been available for trial during the term provided for in this rule is not
entitled to be discharged. No presumption of nonavailability attaches, but if the state objects to discharge and
presents any evidence tending to show nonavailability, the accused must establish, by competent proof, availability
during the term.

() Exceptional Circumstances. As permitted by subdivision (1) of this rule, the court may order an extension of the
time periods provided under this rule when exceptional circumstances are shown to exist. Exceptional circumstances
shall not include general congestion of the court’s docket, lack of diligent preparation, failure to obtain available
witnesses, or other avoidable or foreseeable delays. Exceptional circumstances are those that, as a matter of substantial
Justice to the accused or the state or both, require an order by the court. These circumstances include:

i1} unexpected illness, unexpected incapacity. or unforeseeable and unavoidable absence of a person whose
presence or testimony is uniguely necessary for a full and adequate trial;

{2} ashowing by the state that the case is so unusual and so complex, becanse of the number of defendants or
the nature of the prosecution or otherwise, that it is unreasonable to expect adequate investigation or preparation
within the periods of time established by this rule;

{3) ashowing by the state that specific evidence or testimony is not available despite diligent efforts to secure it,
but will become available at a later time;

{4} ashowing by the accused or the state of necessity for delay grounded on developments that could not have
been anticipated and that materially will affect the trial;

i(5) ashowing that a delay is necessary to accommodate a codefendant, when there is reason not to sever the
cases to proceed promptly with trial of the defendant; and

{6} ashowing by the state that the accused has caused major delay or disruption of preparation of proceedings.
as by preventing the attendance of witnesses or otherwise.

(m) Effect of Mistrial; Appeal; Order of New Trial. A person who is to be tried again or whose trial has been
delaved by an appeal by the state or the defendant shall be brought to trial within 90 days from the date of
declaration of a mistrial by the trial court, the date of an order by the trial court granting a new trial, the date of an
order by the trial court granting a motion in arrest of judgment, or the date of receipt by the trial court of a mandate,
order, or notice of whatever form from a reviewing court that makes possible a new trial for the defendant,
whichever is last in time. If a defendant is not brought to trial within the prescribed time periods, the defendant shall
be entitled to the appropriate remedy as set forth in subdivision (p).

{m} Discharge from Crime; Effect. Discharge from a crime under this rule shall operate to bar prosecution of the
crime charged and of all other cimes on which trial has not commenced nor conviction obtained nor adjudication
withheld and that were or might have been charged as a result of the same conduct or criminal episode as a lesser
degree or lesser included offense.

(o) Nolle Prosequi; Effect. The intent and effect of this rule shall not be avoided by the state by entering a nolle
prosequi to a crime charged and by prosecuting a new crime grounded on the same conduct or criminal episode or
otherwise by prosecuting new and different charges based on the same conduct or eriminal episode whether or not
the pending charge is suspended, continued. or is the subject of entry of a nolle prosequi.

(p) Remedy for Failure to Try Defendant within the Specified Time.

(1) Mo remedy shall be granted to any defendant under this rule until the court has made the required ingquiry
under subdivision (j).
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{2} At any time after the expiration of the prescribed time period, the defendant may file a separate pleading
entitled “Notice of Expiration of Speedy Trial Time,” and serve a copy on the prosecuting authority.

{3) Mo later than 5 days from the date of the filing of a notice of expiration of speedy trial time, the court shall
hold a hearing on the notice and, unless the court finds that one of the reasons set forth in subdivision (j) exists, shall
order that the defendant be brought to trial within 10 days. A defendant not brought to trial within the 10-day period
through no fault of the defendant, on motion of the defendant or the court, shall be forever discharged from the
crime.

Committee Motes
1972 Amendment. Same as prior rule. The schedule is omitted as being unnecessary.

1977 Amendment. An appeal by the state from an order dismissing the case constitutes an interlocutory appeal and should be treated as such.
The additional phrase removes any ambiguities in the existing rule.

1980 Amendment.

(ap 1) Speedy Tral without Demand.

1. Prisoners in Florida institutions are now treated like any other defendant [formerly (B 11].

2. Federal prisoners and prisoners outside Florida may claim the benetit of this subdivision once special prerequisites are satisfied under (b} 1).
3. Before a court can discharge a defendant, the court must make complete inguiry to ensure that discharge is appropriate.

(ap2). Speedy Tral upon Demand.

1. Trial cannot be scheduled within 5 days of the filing of the demand without the consent of both the state and the defendant.

2. Before a court can discharge a defendant, the court must make complete inguiry to ensure that discharge is appropriate.

3. Prisoners in Florida are now treated like any other defendant [formerly (bji2)].
4. Federal prisoners and prisoners outside Florida may claim the benetit of this subdivision once special prerequisites are satisfied under (b 1).

(a3 Commencement of Trial.

1. Minor change in language to retlect case law.

(apd). Custody. [NEW]

1. Custody is defined in terms tantamount o arest. This definition was formerly contained in (ap1).
2. Where a notice to appear is served in lieu of arrest, custody results on the date the notice is served.
(b 1. Prisoners outside Junisdiction. [NEW]

1. Prisoners outside the jurisdiction of Florida may claim benefit under (a)(1) and (a)2) after the prisoner retums to the junsdiction of the court
where the charge is pending and after the prisoner files and serves a notice of this fact.

2. As an alternative, certain prisoncrs may claim the benetit of sections 94 1.45-%41.50), Florida Statutes {1979).

3. Former (h){ 1) is repealed.

(hH2) [NEW]

1. Where a misdemeanor and felony are consolidated for purposes of trial in circuit court, the misdemeanor is governed by the same time
period applicable to the felony. To claim benetit under this provision, the crimes must be consolidated before the normal time period applicable to
misdemeanors has expired.

2. Former (b)(2) is repealed.

(bH3). Repealed and superseded by (bi(1).
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(). Dremand for Speedy Trial.

1. The subdivision recognizes that an invalid {spurious) demand must be stricken.

2. The subdivision now puts a 5-day limit on the time when o defendant must be prepared.
(dp1). Motion for Discharge.

1. Under the amended provision, a prematurely filed motion is invalid and may be stricken.
(d{2). When Time May Be Extended.

1. The terms “waiver,” “welling,” or “suspension”™ have no meaning within the context of the subdivision as amended. The subdivision
addresses extensions for a specified period of time.

2. Except for stipulations, all extensions require an order of the court.

3. The term “recorded order™ refers to stenographic recording and not recording of a written order by the clerk.

(dW3). Delay and Continuances.

1. Even though the normal time limit has expired under (a)( 1) or (a2}, a trial court may not properly discharge a defendant without making a
complete inguiry of possible reasons to deny discharge. If the court finds that the time period has been properly extended and ithe extension has
not expired, the court must simply deny the motion. If the cournt finds that the delay is attributable to the accused, that the accused was unavailable
for trial, or that the demand was invalid, the court must deny the motion and schedule trial within 0 days. If the court has betore it a valid motion
for discharge and none of the above cireumstances are present, the court must grant the motion.

(e). Availability for Trial.

1. Awailability for tral is now defined selely in terms of required attendance and readiness for tral.

(f).  Exceptional Circumstances.

1. The 2 extension limit for unavailable evidence has been discarded.

2. The new trial date paragraph was climinated because it simply was unnccessary.

(gh. Effect of Mistrial: Appeal: Order of New Trial.

1. Makes uniform a “0-day period within which a defendant must be brought to trial after a mistrial, order of new trial. or appeal by the state or
defendant.

(he1). Discharge from Crime.

1. Mo change.

(h{2). Nolle Prosequi.

1. Mo change.

1984 Amendment.

{ajl). Repeals the remedy of automatic discharge from the crime and refers instead to the new subdivision on remedies.

(a2l Establishes the calendar call for the demand for speedy trial when filed. This provision, especially sought by prosecutors. brings the
matter to the attention of both the court and the prosecution. The subdivision again repeals the automatic discharge for fallure to meet the

mandated time limit, referring o the new subdivision on remedies for the appropriate remedy.

(i).  Theintent of (i)id} is to provide the state attorney with 15 davs within which to bring a defendant to trial from the date of the filing of the
motion for discharge. This time begins with the filing of the motion and continues regardless of whether the judge hears the motion.

This subdivision provides that, upon fallure of the prosecution to meet the mandated time periods, the defendant shall file & motion for
discharge, which will then be heard by the court within 5 days. The court sets trial of the defendant within 10 additional days. The total | 5-day
period was chosen carefully by the committee, the consensus being that the period was long enough that the system could. in fact. bring to trial a
defendant not yet iried. but short encugh that the pressure to try defendants within the prescrbed time period would remain. In other words. it
gives the svstem a chance to remedy a mistake: it does not permit the system to forget about the time constraints. It was felt that a period of 10
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days was too short, giving the system insufficient time in which to bring a defendant to trial; the period of 30 days was too long, removing
incentive to maintain strict docket control in order to remain within the prescribed time periods.

The committee further felt that it was not appropriaie to extend the new remedy provisions to misdemeanors, but only to more serious offenses.

19492 Amendment. The purpose of the amendments is to gender neutralize the wording of the rule. In addition, the committee recommends the
rule be amended w differentiate between 2 separate and distinet pleadings now referred to as “motion for discharge.” The initial “motion for
discharge™ has been renamed “notice of expiration of speedy trial time.”

RULE 3.2(M. NOTICE OF ALIBI

On the written demand of the prosecuting attorney. specifying as particularly as is known to the prosecuting
attorney the place, date, and time of the commission of the crime charged, a defendant in a criminal case who intends
to offer evidence of an alibi in defense shall, not less than 10 days before trial or such other time as the court may
direct, file and serve on the prosecuting attorney a notice in writing of an intention to claim an alibi, which notice
shall contain specific information as to the place at which the defendant claims to have been at the time of the
alleged offense and, as particularly as is known to the defendant or the defendant’s attorney, the names and
addresses of the witnesses by whom the defendant proposes to establish the alibi. Not more than 5 days after receipt
of defendant’s witness list, or any other time as the court may direct, the prosecuting attorney shall file and serve on
the defendant the names and addresses (as particularly as are known to the prosecuting attorney ) of the witnesses the
state proposes to offer in rebuttal to discredit the defendant’s alibi at the trial of the cause. Both the defendant and
the prosecuting attorney shall be under a continuing duty to promptly disclose the names and addresses of
additional witnesses who come to the attention of either party subsequent to filing their respective witness lists as
provided in this rule. If a defendant fails to file and serve a copy of the notice as herein required, the court may
exclude evidence offered by the defendant for the purpose of providing an alibi, except the defendant’s own
testimony. If the notice is given by a defendant, the court may exclude the testimony of any witness offered by the
defendant for the purpose of proving an alibi if the name and address of the witness as particularly as is known to the
defendant or the defendant’s attorney is not stated in the notice. If the prosecuting attorney fails to file and serve a
copy on the defendant of a list of witnesses as herein provided, the court may exclude evidence offered by the state
in rebuttal to the defendant’s alibi evidence. If notice is given by the prosecuting attorney, the court may exclude the
testimony of any witness offered by the prosecuting attormney for the purpose of rebutting the defense of alibi if the
name and address of the witness as particularly as is known to the prosecuting attorney is not stated in the notice.
For good cause shown the court may waive the requirements of this rule.

Committee Motes

1968 Adoption. The rale is completely new in Florida. Fourteen states have adopted notice of alibi statutes or rules: Anzona Supreme Court Rules
of Criminal Procedure 192 (enacted in 19400; Ind. Ann.Stat. 9-1631, 91632, 9-1633 (1956) (enacted in 1935); lowa Code Ann, 777 18 (1958 {enacted
in 194 1) Kan.Gen Stat. Ann. 62-134]1 (1949} (enacted in 1935); Mich. Stat Ann. 630,14 (1947) (enacted in 1935); N.J. Superior and County Court
Criminal Practice Rule 3:5-9 {1948) {enacted in 1934); N.Y. Code of Crim. Proc. 295-L (1935) (enacted in 1935); Ohio Rev. Code Ann. 294558
(1953 (enacted in 1929); OklaStat.Ann. 22-583 (1937 ) (enacted in 1935); 5.0, Code 342801 (1939) (enacted in 1935); Utah Code Ann. 77-22-17
(1953) (enzcted in 1935); ViEStatAnn. 13-6561, 6562 (1958) (enacted in 1935); Wis.Stat.Ann. 93507 (1958) (enacted in 1935).

The rule is modeled atter the Ohio, Mew York, and New Jersey statutes:

(1} The reguirement of notice in writing is taken from the Ohio statute.

(2}  The requirement of an initial demand by the prosecuting attorney is based on the Mew York and New Jersey statutes.

(3} The requirement of o mutual exchange of witness lists is based on those statutes which require the defendant to disclose alibi witnesses. In
the interest of mutuality, the requirement of a reciprocal exchange of witness lists has been added. The enforcement provision is based on the
Ohio and Mew York statutes. In New York, a defendant who fails to give advance notice of alibi may still give alibi testimony himself. Peaple v

Rakige, 23 N.Y 5 2d 607, aff'd 45 NE2d 12 {1942).

For an excellent article on notice of alibi statutes, court decisions thereunder, and some empirical data on the practical eftfect of the rules, see
David M. Epstein, “Advance Notice of Alibi,” 55 1. Crime L. & Criminology 29 {1964).

1972 Amendment. Same as prior rule.

1992 Amendment. The purpose of the amendments is (o gender neutralize the wording of the rule.
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RULE 3.201. [BATTERED-SPOUSE SYNDROME DEFENSE]

(a) [Notice of] Battered-Spouse Syndrome [Defense]. When in any criminal case it shall be intention of the
defendant to rely on the defense of battered-spouse syndrome at trial, no evidence offered by the defendant for the
purpose of establishing that defense shall be admitted in the case unless advance notice in writing of the defense shall
have been given by the defendant as hereinafter provided.

(k) Time for Filing Notice. The defendant shall give notice of intent to rely on the defense of battered-spouse
syndrome no later than 30 days prior to trial. The notice shall contain a statement of particulars showing the nature of
the defense the defendant expects to prove and the names and addresses of the wimesses by whom the defendant
expects to show battered-spouse syndrome, insofar as possible.

RULE 3.202. EXPERT TESTIMONY OF MENTAL MITIGATION DURING PENALTY PHASE OF
CAPITAL TRIAL: NOTICE AND EXAMINATION BY STATE EXPERT

(a) Notice of Intent to Seek Death Penalty. The provisions of this rule apply only in those capital cases in which
the state gives written notice of its intent to seek the death penalty within 45 days from the date of arraignment.
Failure to give timely written notice under this subdivision does not preclude the state from seeking the death

penalty.

ib) Notice of Intent to Present Expert Testimony of Mental Mitigation. When in any capital case, in which the
state has given notice of intent to seek the death penalty under subdivision (a) of this rule. it shall be the intention of
the defendant to present, during the penalty phase of the trial, expert testimony of a mental health professional, who
has tested, evaluated, or examined the defendant, in order to establish statutory or nonstatutory mental mitigating
circumstances, the defendant shall give written notice of intent to present such testimony.

(¢} Time for Filing Notice: Contents. The defendant shall give notice of intent to present expert testimony of
mental mitigation not less than 20 days before trial. The notice shall contain a statement of particulars listing the
statutory and nonstatutory mental mitigating circumstances the defendant expects to establish through expert testi-
mony and the names and addresses of the mental health experts by whom the defendant expects to establish mental
mitigation, insofar as is possible.

(d) Appointment of State Expert; Time of Examination. After the filing of such notice and on the motion of the
state indicating its desire to seek the death penalty, the court shall order that, within 48 hours after the defendant is
convicted of capital murder, the defendant be examined by a mental health expert chosen by the state. Attomeys for
the state and defendant may be present at the examination. The examination shall be limited to those mitigating
circumstances the defendant expects to establish through expert testimony.

(e} Defendant’s Refusal to Cooperate. If the defendant refuses to be examined by or fully cooperate with the
state’s mental health expert, the court may, in its discretion:

{1} order the defense to allow the state's expert to review all mental health reports, tests, and evaluations by the
defendant’s mental health expert; or

{2} prohibit defense mental health experts from testifying concerning mental health tests, evaluations, or
examinations of the defendant.
RULE 3.203. DEFENDANT’S MENTAL RETARDATION AS A BAR TO IMPOSITION OF THE
DEATH PENALTY

{a) Scope. This rule applies in all first-degree murder cases in which the state attorney has not waived the death
penalty on the record and the defendant’s mental retardation becomes an 1ssue.
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(b) Definition of Mental Retardation. As used in this rule, the term “mental retardation”™ means significantly
subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior and manifested
during the period from conception to age 1 8. The term “significantly subaverage general intellectual functioning,”
for the purpose of this rule, means performance that is two or more standard deviations from the mean score on a
standardized intelligence test authorized by the Department of Children and Family Services in rule 65B-4.032 of
the Florida Administrative Code. The term “adaptive behavior.” for the purpose of this rule, means the effectiveness
or degree with which an individual meets the standards of personal independence and social responsibility expected
of his or her age. cultural group, and community.

() Motion for Determination of Mental Retardation as a Bar to Execution: Contents; Procedures.

(1} A defendant who intends to raise mental retardation as a bar to execution shall file a written motion to
establish mental retardation as a bar to execution with the court.

{2} The motion shall state that the defendant is mentally retarded and, if the defendant has been tested.
evaluated, or examined by one or more experts, the names and addresses of the experts. Copies of reports containing
the opinions of any experts named in the motion shall be attached to the motion. The court shall appoint an expert
chosen by the state attorney if the state attorney so requests. The expert shall promptly test. evaluate, or examine the
defendant and shall submit a written report of any findings to the parties and the court.

{3) If the defendant has not been tested, evaluated, or examined by one or more experts, the motion shall state
that fact and the court shall appoint two experts who shall promptly test, evaluate, or examine the defendant and
shall submit a written report of any findings to the parties and the court.

(4} Attorneys for the state and defendant may be present at the examinations conducted by court-appointed
eXperts.

i5) If the defendant refuses to be examined or fully cooperate with the court appointed experts or the state’s expert,
the court may, in the court’s discretion:

iA) order the defense to allow the court-appointed experts to review all mental health reports, tests, and
evaluations by the defendant’s expert;

(B} prohibit the defense experts from testifving concerning any tests, evaluations, or examinations of the
defendant regarding the defendant’s mental retardation; or

() order such relief as the court determines to be appropriate.
(d) Time for filing Motion for Determination of Mental Retardation as a Bar to Execution.

(1) Cases in which trial has not commenced. In all cases in which trial has not commenced on October [,
2004, the motion for a determination of mental retardation as a bar to execution shall be filed not later than 90 days

prior to trial, or if the trial is set earlier than 90 days from October 1, 2004, at such time as is ordered by the court.

(2} Cases in which trial has commenced on October 1, 2004. In all cases in which trial has commenced on
October 1, 2004, the motion shall be filed and determined before a sentence 1s imposed.

(3) Cases in which a direct appeal is pending. If an appeal of a circuit count order imposing a judgment of
conviction and sentence of death is pending on October 1, 2004, the defendant may file 2 motion to relinguish
jurisdiction for a mental retardation determination within 60 days of October |, 2004, The motion shall contain a
copy of the motion to establish mental retardation as a bar to execution and shall contain a certificate by appellate
counsel that the motion is made in good faith and on reasonable grounds to believe that the defendant is mentally
retarded.
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{4) Cases in which the direct appeal is final; contents of motion; conformity with Florida Rule of
Criminal Procedure 3.851.

(A A motion for postconviction relief seeking a determination of mental retardation made by counsel for the
prisoner shall contain a centification by counsel that the motion is made in good faith and on reasonable grounds to
believe that the prisoner is mentally retarded.

(B} If a death sentenced prisoner has not filed a motion for posteonviction relief on or before October 1, 2004,
the prisoner shall raise a claim under this rule in an initial rule 3.851 motion for postconviction relief.

() If a death sentenced prisoner has filed a motion for postconviction relief and that motion has not been

ruled on by the circuit court on or before October 1, 2004, the prisoner may amend the motion to include a claim
under this rule within 60 days after October [, 2004.

(D) If a death-sentenced prisoner has filed a motion for postconviction relief and that motion has been ruled on
by the circuit court but the prisoner has not filed an appeal on or before October 1, 2004, the prisoner shall file a
supplemental motion in the circuit court raising the mental retardation claim. The prisoner’s time for filing an appeal
of the ruled-upon postconviction motion is stayed until the circuit court rules upon the mental retardation claim.

(E} If a death sentenced prisoner has filed a motion for postconviction relief and that motion has been ruled on by
the circuit court and an appeal is pending on or before October 1, 2004, the prisoner may file a motion in the supreme
court to relinguish jurisdiction to the circuit court for a determination of mental retardation within 60 days from October
1. 2004, The motion to relinguish jurisdiction shall contain a copy of the motion to establish mental retardation as a bar
to execution, which shall be raised as a successive rule 3.851 motion, and shall contain a certificate by appellate counsel
that the motion is made in good faith and on reasonable grounds to believe that the defendant is mentally retarded.

i{F1 If a death sentenced prisoner has filed a motion for postconviction relief, the motion has been ruled on by
the circuit court, and that ruling is final on or before October 1, 2004, the prisoner may raise a claim under this rule
in a successive rule 3.851 motion filed within 60 days after October 1, 2004. The circuit court may reduce this time
period and expedite the proceedings if the circuit court determines that such action is necessary.

(e} Hearing on Motion to Determine Mental Retardation. The circuit court shall conduct an evidentiary
hearing on the motion for a determination of mental retardation. At the hearing, the court shall consider the findings
of the experts and all other evidence on the issue of whether the defendant is mentally retarded. The court shall enter
a written order prohibiting the imposition of the death penalty and setting forth the court’s specific findings in
support of the court’s determination if the court finds that the defendant is mentally retarded as defined in
subdivision (b) of this rule. The court shall stay the proceedings for 30 days from the date of rendition of the order
prohibiting the death penalty or, if a motion for rehearing is filed. for 30 days following the rendition of the order
denying rehearing, to allow the state the opportunity to appeal the order. If the court determines that the defendant
has not established mental retardation, the court shall enter a written order setting forth the court’s specific findings
in support of the court”s determination.

{f) Waiver. A claim authorized under this rule is waived if not filed in accord with the time requirements for
filing set out in this rule, unless good cause 1s shown for the failure to comply with the time requirements.

(g) Finding of Mental Retardation; Order to Proceed. If, after the evidence presented. the court is of the
opinion that the defendant is mentally retarded, the court shall order the case to proceed without the death penalty as
an issue.

(h) Appeal. An appeal may be taken by the state if the court enters an order finding that the defendant is mentally

retarded, which will stay further proceedings in the trial court until a decision on appeal is rendered. Appeals are to
proceed according to Florida Rule of Appellate Procedure 9.140(c).
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(i} Mouotion to Establish Mental Retardation as a Bar to Execution; Stay of Execution. The filing of a motion
to establish mental retardation as a bar to execution shall not stay further proceedings without a separate order
staying execution.

RULE 3.210. INCOMPETENCE TO PROCEED: PROCEDURE FOR RAISING THE ISSUE

(a) Proceedings Barred during Incompetency. A person accused of an offense or a violation of probation or
community control who is mentally incompetent to proceed at any material stage of a criminal proceeding shall not
be proceeded against while incompetent.

i1} A “material stage of a criminal proceeding” shall include the trial of the case, pretrial hearings involving
questions of fact on which the defendant might be expected to testify, entry of a plea. violation of probation or
violation of community control proceedings. sentencing. hearings on issues regarding a defendant's failure to
comply with court orders or conditions, or other matters where the mental competence of the defendant s necessary
for a just resolution of the issues being considered. The terms “competent,” “competence,” “incompetent.” and
“Incompetence,” as used in rules 3.210-3.219, shall refer to mental competence or incompetence to proceed at a
material stage of a criminal proceeding.

{2} The incompetence of the defendant shall not preclude such judicial action, hearings on motions of the
parties, discovery proceedings, or other procedures that do not require the personal participation of the defendant.

(b) Motion for Examination. If, at any material stage of a criminal proceeding, the court of its own motion, or on
motion of counsel for the defendant or for the state, has reasonable ground to believe that the defendant is not
mentally competent to proceed, the court shall immediately enter its order setting a time for a hearing to determine
the defendant’s mental condition, which shall be held no later than 20 days after the date of the filing of the motion,
and shall order the defendant to be examined by no more than 3, nor fewer than 2, experts prior to the date of the
hearing. Attorneys for the state and the defendant may be present at the examination.

(1} A written motion for the examination made by counsel for the defendant shall contain a certificate of
counsel that the motion is made in good faith and on reasonable grounds to believe that the defendant is incompetent
to proceed. To the extent that it does not invade the lawyer-client privilege. the motion shall contain a recital of the
specific observations of and conversations with the defendant that have formed the basis for the motion.

{2} A written motion for the examination made by counsel for the state shall contain a certificate of counsel that
the motion is made in good faith and on reasonable grounds to believe the defendant is incompetent to proceed and
shall include a recital of the specific facts that have formed the basis for the motion, including a recitation of the
observations of and statements of the defendant that have caused the state to file the motion.

(3} If the defendant has been released on bail or other release provision, the court may order the defendant to
appear at a designated place for evaluation at a specific time as a condition of such release. If the court determines
that the defendant will not submit to the evaluation or that the defendant is not likely to appear for the scheduled
evaluation, the court may order the defendant taken into custody until the determination of the defendant’s compe-
tency to proceed. A motion made for evaluation under this subdivision shall not otherwise affect the defendant’s
right to release.

{4) The order appointing experts shall:

(A) identify the purpose or purposes of the evaluation, including the nature of the material proceeding, and
specify the area or areas of inguiry that should be addressed by the evaluator;

(B} specify the legal criteria to be applied; and

(T specify the date by which the report should be submitted and to whom the report should be submitted.
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Committee Motes

1968 Adoption. (a) Same &= section H17.01. Florida Statutes, except it was felt that court cannot by rule direct institution officials. Thus words,
“he shall report this fact to the count which conducted the hearing. If the officer so reports™ and concluding sentence, “No defendant committed
by a court to an institution, by reason of the examination referred to in this paragraph, shall be released therefrom, without the consent of the
court committing him,” should be omitted from the rule but retained by statute.

(b}  Same as section 909,17, Florida Statutes.
(c)  Same as section 917.02, Florida Statutes.

1972 Amendment. Subdivision (al3) refers o Jackson v, Tndiona, 406 U5, TIS, 7300 92 5.00 1845, 32 L EA.2d 435 (1972); also, Ukited
Srares v. Curry, 410 F.2d 1372 (4th Cir. 196%). Subdivision (d}) is added to give the court authority to confine an insane person who is likely to
cause harm o others even if the person is otherwise entitled 1o bail. The amendment does not apply unless the defendant contends that he or she is
insane at the time of trial or at the time the offense was committed. The purpose of the amendment is to prevent admittedly insane persons from
being at large when there is a likelihood they may injure themselves or others.

1977 Amendment. This language is taken, almost verbatim, from existing rule 3.210¢a). The word “insane™ is changed to reflect the new
terminology. “competence to stand wrial.” The definition of competence o stand trial is taken verbatim from the United States Supremse Court
formulation of the test in Pesky v Dpited States, 362 US. 402, 80 5.Ct. THE, 4 L.Ed.2d 24 (1960).

(a2} The first part of this paragraph is taken, almost verbatim, from the existing rule. The right of counsel for the state to move for such
cxamination has been added.

(b1 Inordertoconfine the defendant as incompetent o stand trial, the defendant must be contined under the same standards as those used
for civil commitrment. These criteria were set Forth in the recent ULS. Supreme Court case of Jackson v. Indiana, 406 U5 TI5, 92 5.Ct 1845, 32
L.Ed2d 435 (1972}, in which it was held to be a denial of equal protection to subject a criminal defendant to & more lenient commitment standard
than would ke applied to one not charged with a crime. Therefore, the criteria for involuntary civil commitment should be incorporated as the
criteria for commitment for incompetence to stand trial.

In this subdivision is found the most difficult of the problems to resolve for the rule. The head-on conflict between the Department of Health
and Rehabilitative Services. a part of the execative branch of the government, and the courts occurs when the administrator determines that a
defendant no longer should be confined, but the trial judge does not wish the defendant released because the trial judge feels that further
commitment is necessary. Under the civil commitment meodel, the administrator has the power to release a committed patient at such time as the
adminisirator feels the patient no longer meets the standards for commitmenti. Obviously, since a defendant in a criminal case is under the
Jurisdiction of the court, such immediate release is unwarranted-

The time period of the initial commitment parallels that of civil commitment.

(b2 treats the problem of what the court should do with a defendant who is not competent to stand trial, but who tails to meet the criteria for
commitment. If incompetent, but not in need of treatment and not dangerous. then the defendant cannot be committed. The present rule provides
for dismissal of the charges immediately. There appears to be no reason why someone in this situation should not be released pending trial on
bail. as would other defendants.

The finding of "not guilty by reason of insanity.” required under the present rule when a defendant cannot be tried by reason of incompetence,
seems inappropriate since such a defense admits the commission of the Fact of the crime but denies the defendant’s mental state. Since no such
finding hus been made (and cannot be made), the verdict entered of not guilty by reason of insanity is not appropriate. Further. it would give a
defendant. later competent. a res judicata or double jeopardy defense, the verdict being a final determination of guilt or innocence. Itwould seem
far more appropriate to withdraw the charges. A defendant who regains competence within the peried of the statute of limitations could still be
tried for the offense, if such trial is warranted.

One of the major problems confronting the institution in which an incompetent person is being held is that of obtaining consent for medical
procedures and treatment, not necessarily mental treatment. Generally. under the statute, the patient civilly committed 15 not thereby deemed
incompetent to consent. At the commitment hearing in the civil proceedings. the judge may make the general competency determination. It is
recommended that the same process apply in the hearing on competency to stand trial, and that. if the trial judge does ot find the defendant
incompetent for ather purposes, the defendant be legally considered competent for such other purposes.

1980 Amendment.

(a) This provision is identical to that which has been contained in all prior rules and statutes relating to competence to stand trial. No change
Is suggested.

(b} Inorder to ensure that the proceedings move guickly the court is required to set a hearing within 20 days. This subdivision should be read
in conjunction with rule 3211 which requires the experts to submit their report to the court at such time as the court shall specify. The court
therefore determines the time on which the report is to be submitted. The provision requiring at least 2 but no more than 3 experts is meant to
coincide with section 394 02, Florida Statutes (1979, in which the legislature provides for the number of experts to be appointed and that at least
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1 of such experts be appointed from a group of cerain designated state-related professionals. This legislative restriction on appointment will
ensure that the Department of Health and Rehabilitative Services will, to some extent. be involved in the hospitalization decision-making process.
Other possible procedures were discussed at great length both among members of the committee and with representatives of the legislature, but it
wis decided that any more specific procedures should be developed on the local level in the individual circuits and that it would be
inappropriate to mandatesuch specific procedures in a statewide court rule. Since it was felt by the committee o be a critical stage in the
procecdings and subject o Sixth Amendment provisions., and since no psychiatrist-patient privilege applics to this stage of the proceeding. the
commuiiee felt that aborneys for both sides should have the right to be present at such exanunations.

(Lyand (2} A motion for examination relative to competency to stand trial should not be a “boiler plate™ motion filed in every case. The
inclusion of specific facts in the motion will give the trial judge a basis on which to determine whether there is sufficient indication of
incompetence tostand trial that experts should be appointed to examine the defendant. Provision was made that conversations and observations
need not be disclosed if they were felt o violate the lawyver-client privilege. Observations of the defendant were included in this phrase in that
these may, in some cascs, be considered “verbal acts.”

(3} The mere filing of a motion for examination to determine competence to stand trial should not affect in any way the provision for
release of a defendant on bail or other preinial release provision. If a defendant has been released on bail, the judgment already having been made
that he or she is so entitled, and as long as the defendant will continue to appear for approgriate evaluations, the mere fact that the motion was
filed should not abrogate the right to bail. Obviously, if other tactors would affect the defendant’s right to release or would affect the right to
release on specific release conditions, those conditions could be changed or the release revoked. By making the requirement that the defendant
appear for evaluation a condition of release. the court can more casily take back into custody a defendant who has refused to appear for
evaluation, and the defendant can then be evaluated in custody.

1988 Amendment. Title. The title is amended to reflect change in subdivision (a)( 1}, which broadens the issue of competency in criminal
procesdings from the narrow issue of competency to stand trial to competency to proceed at any material stage of a ciminal proceeding.

(ay This provision is broadensd to prohibit proceeding against o defendant accused of a criminal offense or o violation of probation or
community control and is broadened from competency tostand trial to competency to proceed at any material stage of a criminal proceeding as
defined in subdivision (1)

(1} This new provision defines a material stage of a ciminal proceeding when an incompetent defendant may rot be proceeded againss. This
provision includes competence o be sentenced, which was previously addressed in rule 3.740 and is now addressed with more specificity in the new
rule 3 214, Under the Florida Supreme Court decision of Jackson v. State, 452 50.2d 533 (Fla. 1984), this definition would not apply to a motion
under rule 3 8500

(2} This new provision allows certain matters in a eriminal case to proceed, even if a defendant is determined to be incompetent. in arcas
not reguiring the personal participation of the defendant.

(b This provision is amended to reflect the changes in subdivision (a) above.
(1} Same as above.
(2} Same as above.

(3} Same as above. This provision also changes the phrase “released from custody on a pre-inial release provision” o “released on bail or
other release provision” because the term “custody™ is subject to several interpretations.

(4} This new provision is designed to specify and clarify in the order appointing experts, the matters the appointed experts are to sddress, and o
specity when and to whom their reports are to be submitted. Count-appeinted experts often di not understand the specific purpose of their examination
or the specifics of the legal criteria o be applied. Specifving to whom the experts’ reports are to be submitted is designed to aveid confusion.

1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the rule.

Introductory Note Relating to Amendments to Rules 3210 to 3.21%, In 1985, the Flonda Legislature enacted amendments to part [ of chapter
394, the “Florida Mental Health Act,” and substantial amendments to chapaer 216 entitled “Mentally Deficient and Mentally I Defendants.” The etfect
of the amendments is wavoid tying mentally ill or deficient defendants in the criminal justice system to civil commitment procedures in the “Baker
Act.” Reference to commitment of a criminal defendant found not guilty by reason of insanity has been removed from section 394,467, Florida
Statutes. Chapter Y16 now provides for specific commitment criteria of mentally ill or mentally retarded criminal defendants who are either inoom-
petent 1o proceed or who have been Found not guilty by reason of insanity in criminal proceedings.

In part, the following amendments to rules 3.210 00 3.21% are designed to reflect the 1985 amendments to chapters 394 and %16.

Florida judges on the criminzl bench are committing and the Department of Health and Eehabilitative Services (HES) mental health treatment
facilities are admitting and treating those mentally ill and mentally retarded defendants in the criminal justice system who have been adjudged
incompetent to stand trial and defendants found to be incompetent to proceed with violation of probation and community control proceedings.
Judges are also finding such defendants not guilty by reason of insanity and committing them to HES for treatment, yet there were no provisions
for such commitments in the rules.

EFTA01090778



Some of the amendments to rules 3.210t0 3.219 are designed to provide for determinations of whether a defendant is mentally competent to
proceed in any material stage of o criminal proceeding and provide for community treatment or commitment to HRS when a defendant meets
commitment criteria under the provisions of chapter 916 as amended in 1985,

RULE 3.211. COMPETENCE TO PROCEED: SCOPE OF EXAMINATION AND REFORT
(a) Examination by Experts. Upon appointment by the court, the experts shall examine the defendant with
respect to the issue of competence to proceed, as specified by the court inits order appointing the experts to evaluate
the defendant, and shall evaluate the defendant as ordered.
i1} The experts shall first consider factors related to the issue of whether the defendant meets the criteria for
competence to proceed: that is, whether the defendant has sufficient present ability to consult with counsel with a
reasonable degree of rational understanding and whether the defendant has a rational, as well as factual,

understanding of the pending proceedings.

{2} In considering the issue of competence to proceed, the examining experts shall consider and include in their
report:

(A) the defendant’s capacity to:
(i} appreciate the charges or allegations against the defendant;

{ii)  appreciate the range and nature of possible penalties, if applicable, that may be imposed in the
proceedings against the defendant;

(ii1) understand the adversary nature of the legal process:

{iv) disclose to counsel facts pertinent to the proceedings at issue;

(v)  manifest appropriate courtroom behavior;

(vi) testify relevantly; and

(B} any other factors deemed relevant by the experts.
(b) Factors to Be Evaluated. If the experts should find that the defendant is incompetent to proceed, the experts

shall report on any recommended treatment for the defendant to attain competence to proceed. In considering the
issues relating to treatment, the examining experts shall report on:

i1} the mental illness or mental retardation causing the incompetence;

{2} the treatment or treatments appropriate for the mental illness or mental retardation of the defendant and an
explanation of each of the possible treatment alternatives in order of choices:

{3) the availability of acceptable treatment. If treatment is available in the community, the expert shall so state
in the report; and

{4} the likelihood of the defendant attaining competence under the treatment recommended, an assessment of
the probable duration of the treatment required to restore competence, and the probability that the defendant will
attain competence to proceed in the foreseeable future.

(¢} Imsanity. If a notice of intent to rely on the defense of insanity has been filed prior to trial or a hearing on a

violation of probation or community control, and when so ordered by the court, the experts shall report on the issue
of the defendant’s sanity at the time of the offense.
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(d) Written Findings of Experts. Any written report submitted by the experts shall:
(1) identify the specific matters referred for evaluation;

{2} describe the evaluative procedures, techniques, and tests used in the examination and the purpose or
purposes for each;

(3} state the expert’s clinical observations, findings, and opinions on each issue referred for evaluation by the
court, and indicate specifically those issues, if any, on which the expert could not give an opinion; and

{4} identify the sources of information used by the expert and present the factual basis for the expert’s clinical
findings and opinions.

(e} Limited Use of Competency Evidence.

1) The information contained in any motion by the defendant for determination of competency to proceed or in
any report of experts filed under this rule insofar as the report relates solely to the issues of competency to proceed
and commitment, and any information elicited during a hearing on competency to proceed or commitment held pur-
suant to this rule, shall be used only in determining the mental competency to proceed or the commitment or other
treatment of the defendant.

{2) The defendant waives this provision by using the report, or portions thereof, in any proceeding for any other
purpose, in which case disclosure and use of the report, or any portion thereof, shall be governed by applicable rules
of evidence and rules of criminal procedure. If a part of the report is used by the defendant, the state may request the
production of any other portion of that report that, in fairness, ought to be considered.

Committee Motes

1980 Adoption. This rule provides for appointment of experts and for the contents of the report which the experts are to render. Since the issue
of competency has been raised, the experts will, of course, report on this issue. If there is reason tobelieve that involuntary hospitalization is also
required, the court should order the experts to make this evaluation as well during their initial examination. It was felt, however, that the experts
should not inguire into involuntary hospitalization as a matter of course, but only if sutficient reasonable grounds to do so were alleged in the
mation, comparing the procedure to that required by the civil commitment process.

(a) Certain factors relating to competency to stand trial have been determined to be appropriate for analysis by examining expents. (Mien, with
different experts involved, the experts do not use the same criteria in reaching their conclusions. The criteria used by experts who testify at the
competency and commitment hearings may not be the same as those used by persons involved in the treatment process or later hearings after
treatment. This subdivision, therefore, addresses those factors which, at least, should be considered by experts at both ends of the spectrum.
Additional tactors may be considered, and these factors listed may be addressed in ditferent ways. At least the requirement that these specific
factors be addressed will give a common basis of understanding for the experts at the competency hearing. the trial judge, and the expers who
will later receive a defendant who is found to be incompetent to stand trial and in need of involuntary hospitalization. The test for determining
competency to stand trial is that which has been contained in both the prior rules and statutes developed from Dusky v. United Stafes, 362 1.8,
402, B0 5.0 TEE, 4 LEA.2d 524 (19600,

(1} The factors set forth in this section have been developed by the Department of Health and Rehabilitative Services (HRS) in its
Competency Evaluation Instrument, a refinement of the MceGarry Competency Evaluation Procedure.

(b} The issue of involuntary hospitalization is to be considered only if the count has ordered the experts to consider this issue; the court would
do so it it found that there existed reasonable grounds to believe that the detendant met the critenia for involuntary hospitalization. The factors set
forth in order to determine this issue are those that have been developed through prior statutes relating to involuntary hospitalization, from the
case of Sackson v Indianae, 406 U, TI15, 92 5.0t 1845, 32 LEd.2d 435 (1972), and fn Re: Beverly, 342 5o0.2d 481 (Fla. 1977).

A to criteria for involuntary hospitalization, see chapter 394, Florida Statutes, or, in the case of mental retardation, see chapter 393, Flonida
Statutes.

Section 3% 467(1). Flonda Statutes (197%), prescribes criteria for involuntary hospitalization or placement. In case of mental retardation,
section 393,11, Florida Statutes (1979)., governs.

(¢} Inmost instances. the isspes of incompetency at time of trial and insanity at time of the offense will be raised at the same time or, at least, in the

same case. Inthe event that the 2 are not raised in the same case, there would be no reason for the examining experts to inguire into the mental status of
thie detendant at the time of the offense itself at the incompetency examination. However, if insanity a5 a defense is ralsed, it would be most appropriate
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for judicial etficiency to have the examining experts inguire into all issues at the same time. This provision permits such inguiry by the experts in the
event that notice of intent o rely on the defense of insanity has been filed by the defendant.

(d} This provision is meant to permit local circuits to develop their owm forms tor such reports if they feel that such forms are appropriate. It
does not preclude HRS from suggesting a form that would be of particular assistance to them and requesting its adoption, but adoption is not
mandated.

(e} This subdivision provides for the confidentiality of the information obtained by virtue of an examination of the defendant pursuant to this
subdivision. CF §90. 108, FlaStat. (19749 Fla. R.Civ.P. 1.33K6).

Section 916,12, Florida Statutes is a companion statote relating to mental competence to stand trial.
1988 Amendment. Title. The title is amended to reflect changes in rale 3.210.

(a) This subdivision, which was originally an introductory paragraph. is amended to reflect changes in rule 3.210. The deletions related to the
extent of the evaluation and when and to whom the expens’ reports are to be submitted have been placed in mule 3.21004) abowve.

(1} This subdivision, which was formerly subdivision (a), has been amended to reflect changes in rule 3.210 above.

(2} This provision has been amended to reflect the changes to rule 3.2 10, In addition, the 11 factors previously numbered (i) through (xi)
have been reduced to & factors. Mumbers (v, (vi), {(vii}, {x), and (xi) have been removed. Those 5 factors were telt to not be directly related to the
issue of a defendant having the mental capacity to communicate with his or her attormey or to understand the proceedings against him or her and
may have had the effect of confusing the issues the experts are to address in assessing a defendant’s competency to proceed. The terms “ability™
and “capacity” which were used interchangeably in the prior version of this provision have been changed to the single term “capacity”™ for
continuity. A provision has been added which allows the appointed expert to also include any other factors deemed relevant to take into account
different technigues and points of view of the expents.

(b} This subdivision, including its 4 subdivisions, is amended to reflect the changes inmule 3. 210, It also expands the determination from the
limited area of whether an incompetent defendant should be voluntarily committed to treatment to recommended treatment options designed to
restore or maintain competence. Subdivision (v) has been deleted because consideration of less restrictive altermatives is addressed in other
amendments. [See rule 3.212(cW 3)(iv).] The amendments further reflect 1985 legislative amendments to chapters 394 and 916, Florida Statutes.

(ii) Appropriate treatment may include maintaining the defendant on psychotropic or other medication. See rule 3.215.

(c) This provision is amended to take into account the defense of insanity both at trial and in violation of probation/community control
hearings.

(d} This provision deletes the old language relating to the use of standardized forms. The new provision, with its 4 subdivisions. outlines in
detail what the written report of an expert is to include, to ensure the appointed expert understands what issues are to be addressed, and that the
report identifies sources of information, tests or evaluation technigues used, and includes the findings and observations upon which the expernt’s
opinion is based. It requires the expert to specify those issues on which the expert could not render an opinion.

(e} This provision is amended to comply with changes in rule 3.210. In addition, the second paragraph has been expanded to clarity under
what circumstances the reports of expents in a competency evaluation may be discovered by the prosecution and used as evidence in a hearing
other than the hearing on the issue of a defendant’s competency to proceed.

1992 Amendment. The purpose of the amendments is to gender neutralize the wording of the rule.

Introductory Note Relating to Amendments to Rules 3.210 to 3219, Sce notes following mule 3.210 for the text of this note.
RULE 3.212. COMPETENCE TO PROCEED: HEARING AND DISPOSITION

(a) Admissibility of Evidence. The experts preparing the reports may be called by either party or the court, and
additional evidence may be introduced by either party. The experts appointed by the court shall be deemed court
witnesses whether called by the court or either party and may be examined as such by either party.

(b) Finding of Competence. The court shall first consider the issue of the defendant’s competence to proceed. If
the court finds the defendant competent to proceed, the court shall enter its order so finding and shall proceed.

(¢} Commitment on Finding of Incompetence. If the court finds the defendant is incompetent to proceed, or that
the defendant is competent to proceed but that the defendant’s competence depends on the continuation of
appropriate treatment for a mental illness or mental retardation, the court shall consider issues relating to treatment
necessary to restore or maintain the defendant’s competence to proceed.
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1) The court may order the defendant to undergo treatment if the court finds that the defendant is mentally ill or
mentally retarded and is in need of treatment and that treatment appropriate for the defendant’s condition is
available. If the court finds that the defendant may be treated in the community on bail or other release conditions,
the court may make acceptance of reasonable medical treatment a condition of continuing bail or other release
conditions.

{2} If the defendant is incarcerated. the court may order treatment to be administered at the custodial facility or
may order the defendant transferred to another facility for treatment or may commit the defendant as provided in
subdivision (3).

(3} A defendant may be committed for treatment to restore a defendant’s competence to proceed if the court
finds that:

iA) the defendant meets the criteria for commitment as set forth by statute;

(B} there is a substantial probability that the mental illness or mental retardation causing the defendant’s
incompetence will respond to treatment and that the defendant will regain competency to proceed in the reasonably
foreseeable future;

(C) treatment appropriate for restoration of the defendant’s competence to proceed is available; and
() no appropriate treatment alternative less restrictive than that involving commitment is available.
{4} If the court commits the defendant, the order of commitment shall contain:

iA) findings of fact relating to the issues of competency and commitment addressing the factors set forth in
rule 3.211 when applicable:

i{B) copies of the reports of the experts filed with the court pursuant to the order of examination:

(C) copies of any other psychiatric, psychological, or social work reports submitted to the court relative to the
mental state of the defendant; and

(D) copies of the charging instrument and all supporting affidavits or other documents used in the
determination of probable cause.

(5} The treatment facility shall admit the defendant for hospitalization and treatment and may retain and treat
the defendant. No later than 6 months from the date of admission, the administrator of the facility shall file with the
court a report that shall address the issues and consider the factors set forth in rule 3.21 1. with copies to all parties.
If, at any time during the 6-month period or during any period of extended commitment that may be ordered
pursuant to this rule, the administrator of the facility determines that the defendant no longer meets the criteria for
commitment or has become competent to proceed. the administrator shall notify the court by such a report. with
copies to all parties.

(A If, during the 6-month period of commitment and treatment or during any period of extended commitment
that may be ordered pursuant to this rule, counsel for the defendant shall have reasonable grounds to believe that the
defendant is competent to proceed or no longer meets the criteria for commitment, counsel may move for a hearing
on the issue of the defendant’s competence or commitment. The motion shall contain a certificate of counsel that the
motion is made in good faith and on reasonable grounds to believe that the defendant is now competent to proceed or
no longer meets the criteria for commitment. To the extent that it does not invade the attorney-client privilege. the
motion shall contain a recital of the specific observations of and conversations with the defendant that have formed
the basis for the motion.
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(B} If, upon consideration of a motion filed by counsel for the defendant or the prosecuting attorney and any
information offered the court in support thereof, the court has reasonable grounds to believe that the defendant may
have regained competence to proceed or no longer meets the criteria for commitment, the court shall order the
administrator of the facility to report to the court on such issues, with copies to all parties, and shall order a hearing
to be held on those issues.

{6) The court shall hold a hearing within 30 days of the receipt of any such report from the administrator of the
facility on the issues raised thereby. If, following the hearing, the court determines that the defendant continues to be
imcompetent to proceed and that the defendant meets the eriteria for continued commitment or treatment, the court shall
order continued commitment or treatment for a period not o exceed | year. When the defendant is retained by the facility,
the same procedure shall be repeated prior to the expiration of each additional |-vear period of extended commitment.

Ty If, at any time after such commitment, the court decides, after hearing, that the defendant is competent to
proceed, it shall enter its order so finding and shall proceed.

(&) If, after any such hearing, the court determines that the defendant remains incompetent to proceed but no
longer meets the criteria for commitment, the court shall proceed as provided in rule 3.212(d).

(d) Release on Finding of Incompetence. If the court decides that a defendant is not mentally competent to
proceed but does not meet the criteria for commitment, the defendant may be released on appropriate release
conditions for a period not to exceed | year. The court may order that the defendant receive outpatient treatment at
an appropriate local facility and that the defendant report for further evaluation at specified times during the release
period as conditions of release. A report shall be filed with the court after each evaluation by the persons appointed
by the court to make such evaluations, with copies to all parties.

Committee Motes

1980 Adoption This nale sets forth the procedure for the heanng itself. If other expents have been involved who were not appointed pursuant to this
rule, provision is made that such experts may then be called by either party. Those experts appoinged by the court to conduwct the examination. if called by
the courtor by cither party totestify at the hearing, will be reganded &s coun expents. Either party may then examine such experts by leading questions or
may impeach such experts. If a party calls an expert witness other than those appointed by the court pursuant to these rules, the usual evidentiary rules of
cxamining such witnesses shall then apply. Following the heaning. the court may come to one of 3 conclusions: (a) the defendant is competent to stand
trial, rule 3.212a); (b} the defendant is incompetent to stand trial and is in need of involuntary hospitalization, mle 3.2120b); or (c) the defendant is
incompetent o stand trial but is not in need of involuntary hospatalization, rule 3.212(c).

(a) This provision has been contained in every prior rule or statute relating to the issues of competency to stand trial and provides that if the
defendant is competent the trial shall commence. Mo change is recommended.

(b} This subdivision provides for the second possible finding of the court, namely that the defendant is found incompetent to stand trial and is
in need of involuntary hospitalization. It is designed to track the provisions of chapter 394, Florida Statutes, relating to involuntary hospitalization
and the provisions of chapter 393 relating to residential services insotar as they may apply to the defendant under criminal charges. In this way,
the procedures to be set up by the institution to which a criminal defendant is sent should not vary greatly from procedures common to the
institution in the involuntary hospitalization or residential treastment of those not subject to criminal charges.

The criteria for involuntary hospitalization are set forth in section 394.467(1), Florida Statutes ( 197%). As to involuntary hospitalization for
mental retardation, see section 393,11, Florida Statutes (1979); definition of treatment facility, see section 394455, Flonda Statutes (1979%);
involuntary admission to residential services. see section 393,11, Florida Statutes ( 1979).

(2} The requirement that there be certain contents to the order of commitment is set forth in order to give greater assistance to the personnel
of the treatment facility. The information to be included in the order should give them the benefit of all information that has been before the trial
Judge and has been considered by that judge in making the decision to inveluntarily hospitalize the defendant. This information should then assist
the personnel of the receiving institution in making their initial evaluation and in instituting appropriate trestment more guickly. The last require-
ment, that of supporting affidavits or other documents used in the determination of probable cause, is to give some indication of the nature of the
offense to the examining doctors to enable them to determing when the defendant has reached a level of improvement that he or she can discuss
the charge with “a reasonable degree of rational understanding.™

(3} This subdivision is designed to comespond with a complementary section of the Florida Statutes. It mandates, as does the statute, that
the treatment facility must admit the defendant for hospitalization and treatment. The time limitations set forth in this subdivision are designed to
coincide with those set forth in chapter 394, Florida Statutes. If. however, the defendant should regain competence or no longer meets hospitali-
zation criteria prior to the expiration of any of the time periods set, the administrator of the Facility may report to the court and cause a re-
evaluation of the defendant’s mental status. At the end of the -month period, and every year thereafter, the administrator must report to the court.
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These time periods are set forth 5o as to coincide with chapter 394, Florida Statutes.

(i) Permits the defendant’s attomey, in an appropriate case, o request a hearing it the attorney believes the defendant to have regained
competency. The grounds for such belief are to be contained in the motion, as 1s a certificate of the good taith of counsel in filing it. If the motion
is sufficient to give the court reasonable grounds to believe that the defendant may be competent or no longer meets the criteria for
hospitalization, the court can order a report from the administrator and hold a hearing on the issues.

(4} The rule is meant to mandate that the court hold a hearing as quickly as possible, but the hearing must be held at least within 30 days of
the receipt of the report from the administrator of the facility.

(¢} This rule provides for the disposition of the defendant who talls under the third of the altematives listed above, that is, one who is Incompetent
to stand trial but does not meet the provisions for involuntary hospitalization. It is meant to provide as great a flexibility as possible for the trial judge in
handling such defendant.

As to criteria for involuntary hospitalization, see section 394.467(1), Florida Statutes (19749).

Section 916.13, Florida Statutes complements this rule and provides for the hospitalization of defendants adjudicated incompetent to stand trial.

1988 Amendment. Title. The title has been amended to reflect changes in rules 3.210and 3.211.

(a) This provision was formerly the introductory paragraph to this rule. It has been labeled subdivision (a) for consistency in form.

(b} This provision was former subdivision {a). It has been amended to reflect changes in rules 3210 and 3.21 1. The former subdivisions (b)
and (bW 1) have been deleted because similar language is now found in new subdivision (c).

(c) This new provision, including all its subdivisions, is designed to reflect the commitment criteria in section 916.13(1), Florida Statutes, and
to reflect that commitment to the Department of Health and Eehabilitative Services is to be tied to specific commitment criteria when no less
restrictive treatment aliernative is available.

(1} This provision provides for available community treatment when appropriate.

(2} This provision provides for treatment in a custodial facility or other available community residential program.

(3} This provision, and its subdivisions, outlines when a defendant may be committed and refers to commitment criteria under the
provisions of section 216.13(1), Florida Statutes.

(4} This provision, and its subdivisions, was formerly subdivision (b)i2). The language has been amended to reflect changes in chapter 916
relating to the commitment of persons found incompetent to proceed and changes in rules 3,210 and 3.211.

(5} This provision, and its subdivisions, was formerly subdivision (b)(3). The amendments are for the same reasons as (4) above.
(6} This provision was formerly subdivision (b)(4). The amendments are for the same reasons as (4) above.
(T} This provision was formerly subdivision (b)(5). The amendments are for the same reasons as (4) above.
(8} This provision was formerly subdivision (b)(6). The amendments are for the same reasons as (4) above.
(d} The amendments to the provision are for the same reasons as (4) above.
1992 Amendment. The amendments substitute “shall™ in place of “may”™ in subdivision () 5B} to require the trial court o order the
administrator of the facility where an incompetent defendant has been committed 1o report tothe court on the issue of competency when the court
has reasonable grounds to believe that the defendant may have regained competence to proceed or no longer meets the criteria for commitment.

The amendments also gender neutralize the wording of the rule.

Introdoctory Mote Relating to Amendments to Bules 3.210 to 3.219. Sce notes following mule 3.210 for the text of this note.

RULE 3.213. CONTINUING INCOMPETENCY TO PROCEED, EXCEPT INCOMPETENCY TO
PROCEED WITH SENTENCING: DISPOSITION

{a) Dismissal without Prejudice during Continuing Incompetency.
i1} If at any time after 5 years following a determination that a person is incompetent to stand trial or proceed

with a probation or community control violation hearing when charged with a felony, or 1 vear when charged with a
misdemeanor, the court, after hearing, determines that the defendant remains incompetent to stand trial or proceed
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with a probation or community control violation hearing, that there is no substantial probability that the defendant
will become mentally competent to stand trial or proceed with a probation or community control violation hearing in
the foreseeable future, and that the defendant does not meet the criteria for commitment, it shall dismiss the charges
against the defendant without prejudice to the state to refile the charges should the defendant be declared competent
to proceed in the future.

(2} If the incompetency to stand trial or to proceed is due to retardation or autism, the court shall dismiss the
charges within a reasonable time after such determination, not to exceed 2 years for felony charges and | year for
misdemeanor charges, unless the court specifies in its order the reasons for believing that the defendant will become
competent within the foreseeable future and specifies the time within which the defendant is expected to become
competent. The dismissal shall be without prejudice to the state to refile should the defendant be declared competent
to proceed in the future.

(b) Commitment or Treatment during Continuing Incompetency.

i1} If at any time after 5 years following a determination that a person is incompetent to stand trial or proceed
with a probation or community control violation hearing when charged with a felony, or | yvear when charged with a
misdemeanor, the court, after hearing, determines that the defendant remains incompetent to stand trial or proceed
with a probation or community control violation hearing, that there is no substantial probability that the defendant
will become mentally competent to stand trial or proceed with a probation or community control violation hearing in
the foreseeable future, and that the defendant does meet the criteria for commitment, the court shall dismiss the
charges against the defendant and commit the defendant to the Department of Children and Family Services for
involuntary hospitalization or residential services solely under the provisions of law or may order that the defendant
receive outpatient treatment at any other facility or service on an outpatient basis subject to the provisions of those
statutes. In the order of commitment, the judge shall order that the administrator of the facility notify the state
attorney of the committing circuit no less than 30 days prior to the anticipated date of release of the defendant. If
charges are dismissed pursuant to this subdivision, the dismissal shall be without prejudice to the state to refile the
charges should the defendant be declared competent to procead in the future.

{2} If the continuing incompetency is due to retardation or autism, and the defendant either lacks the ability to
provide for his or her well-being or is likely to physically injure himself or herself, or others, the defendant may be
involuntarily admitted to residential services as provided by law.

(¢} Applicability. This rule shall not apply to defendants determined to be incompetent to proceed with
sentencing, which is addressed in rule 3.214.

Committee Motes

1980 Adoption. As to involuntary hospitalization, see section 394.467( 1}, Florida Statutes (1979); as to involuntary sdmission toe residential
services, see chapter 393, Flonida Statutes (1979).

(b} This provision is meant to deal with the defendant who remains incompetent after 5 years, and who does meet the criteria for invoeluntary
hospitalization. It provides that the criminal charges will be dismissed and the defendant will be involuntarily hospitalized. It further provides that
the administrator of the facility must notify the state attorney prior to any release of a defendant committed pursuant to this subdivision.

As o criteria for involuntary hospitalization, see section 3% 467( 1), Florida Statutes (1979); in case of retardation, see chapter 393, Florida
Statutes { 1979).

(¢} Bince commitment criteria for a defendant determined tobe incompetent to stand trial are the same as for civil hospitalization, there is no
need to continue the difference between felony and misdemeanor procedure.

Section 916,14, Florida Statutes, makes the statute of limitations and defense of former jeopardy inapplicable to criminal charges dismissed
becawse of incompetence of defendant to stand trial.

1988 Amendment. Title. The title has been amended to comply with changes in rule 3. 210, but specifically excludes competency to proceed
with sentencing, which is addressed in the new rule 3.214.

(a) This provision was amended to reflect changes in rules 3.210 and 3.211. Mew language is added which specifies that, if charges are

dismissed under this mle, it is without prejudice to the state to refile it the defendant is declared competent to proceed in the future. Similar
language was previously found in rale 3.2140d), but is more appropriate under this male.
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(b} This provision has been amended for the same reasons as (a) abowve.

(c) This new provision specifically exempis this rule from being used against a defendant determined to be incompetent o be sentenced,
which is now provided in the new rule 3.214. It is replaced by the new mule 3.214.

1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the mle.

Introduoctory Mote Relating to Amendments to Bules 3.210 to 3.219. Sce notes following mule 3.210 for the text of this note.
RULE 3.214. INCOMPETENCY TO PROCEED TO SENTENCING: DISPOSITION

If a defendant is determined to be incompetent to proceed after being found guilty of an offense or violation of
probation or community control or after voluntarily entering a plea to an offense or violation of probation or
community control, but prior to sentencing. the court shall postpone the pronouncement of sentence and proceed
pursuant to rule 3.210 (et seq.) and the following rules.

Committee Note

1988 Amendment. Title. This new rule replaces the former rule 3.740. It was telt to be more appropriately addressed in this sequence. The
former rule 3.214 is now renumbered 3.215. The former mile 3.740 used the inappropriate phrase “(pirocedures when insanity is alleged as cause
for not pronouncing sentence.” Insanity is an affirmative defense to a criminal charge. The more correct term is “incompetence o proceed to
sentencing.”

(a) This new provision reiterates amendments to rule 3.2 10 and provides that sentencing shall be postponed for a defendant incompetent to
procesd with disposition of a criminal matter—to include a finding of guilt at trial, after entry of a voluntary plea, or after a violation of probation

or community control proceeding.

Introduoctory Note Relating to Amendments to Rules 3.210 to 3.219. Sce notes following mule 3.210 for the text of this note.

RULE 3.215. EFFECT OF ADJUDICATION OF INCOMPETENCY TO PROCEED:
PSYCHOTROPIC MEDICATION

(a) Former Jeopardy. If the defendant is declared incompetent to stand trial during trial and afterwards declared
competent to stand trial, the defendant’s other uncompleted trial shall not constitute former jeopardy.

(b) Limited Application of Incompetency Adjudication. An adjudication of incompetency to proceed shall not
operate as an adjudication of incompetency to consent to medical treatment or for any other purpose unless such
other adjudication is specifically set forth in the order.

(¢} Psvchotropic Medication. A defendant who, because of psychotropic medication, is able to understand the
proceedings and to assist in the defense shall not automatically be deemed incompetent to proceed simply because
the defendant’s satisfactory mental condition is dependent on such medication, nor shall the defendant be prohibited
from proceeding solely because the defendant is being administered medication under medical supervision for a
mental or emotional condition.

(1) Psychotropic medication is any drug or compound affecting the mind, behavior, intellectual functions,
perception, moods, or emotion and includes anti-psychotic, anti-depressant, anti-manic, and anti-anxiety drugs.

{2} If the defendant proceeds to trial with the aid of medication for a mental or emotional condition, on the
motion of defense counsel, the jury shall, at the beginning of the trial and in the charge to the jury, be given
explanatory instructions regarding such medication.

Committee Motes
1980 Adoption. (¢) As to paychotropic medications, see section 916.12(2), Florida Statutes { 1980).
(d} This subdivision is intended to provide specific exceptions to the speedy trial rule.

1988 Amendment. Title. This rule was formerly rule 3.214.
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The amendments to this rule, including the title, are designed to reflect amendments to rules 3.210 and 3.211.
(dy Matters contained in former subsection (d) are covered by the provisions of rule 3. 191, That subsection has therefore been deleted.
1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the mle.

Introduoctory Note Relating to Amendments to Rules 3.210 to 3.219. Sce notes following mule 3.210 for the text of this note.

RULE 3.216. INSANITY AT TIME OF OFFENSE OR PROBATION OR COMMUNITY CONTROL
VIOLATION: NOTICE AND APPOINTMENT OF EXPERTS

(a) Expert to Aid Defense Counsel. When in any criminal case counsel for a defendant adjudged to be indigent
or partially indigent. whether public defender or court appointed, shall have reason to believe that the defendant may
be incompetent to proceed or that the defendant may have been insane at the time of the offense or probation or com-
munity control violation, counsel may so inform the court who shall appoint | expert to examine the defendant in
order to assist counsel in the preparation of the defense. The expert shall report only to the attorney for the defendant
and matters related to the expert shall be deemed to fall under the lawyer-client privilege.

ib) Notice of Intent to Rely on Insanity Defense. When in any criminal case it shall be the intention of the
defendant to rely on the defense of insanity either at trial or probation or community control violation hearing, no
evidence offered by the defendant for the purpose of establishing that defense shall be admitted in the case unless
advance notice in writing of the defense shall have been given by the defendant as hereinafter provided.

(c) Time for Filing Notice. The defendant shall give notice of intent to rely on the defense of insanity no later than
15 days after the arraignment or the filing of a written plea of not guilty in the case when the defense of insanity is to be
relied on at trial or no later than 15 days after being brought before the appropriate court to answer to the allegations in a
violation of probation or community control proceeding. If counsel for the defendant shall have reasonable grounds to
believe that the defendant may be incompetent to proceed, the notice shall be given at the same time that the motion for
examination into the defendant’s competence is filed. The notice shall contain a statement of particulars showing the
nature of the insanity the defendant expects to prove and the names and addresses of the witnesses by whom the
defendant expects to show insanity, insofar as is possible.

(d) Court Appointed Experts. On the filing of such notice the court may on its own motion, and shall on motion
of the state or the defendant, order that the defendant be examined by no more than 3 nor fewer than 2 disinterested,
qualified experts as to the sanity or insanity of the defendant at the time of the commission of the alleged offense or
probation or community control violation. Attorneys for the state and defendant may be present at the examination.
The examination should take place at the same time as the examination into the competence of the defendant to
proceed, if the issue of competence has been raised.

(e} Time for Filing Notice of Intent to Rely on a Mental Health Defense Other than Insanity. The defendant
shall give notice of intent to rely on any mental health defense other than insanity as soon as a good faith
determination has been made to utilize the defense but in no event later than 30 days prior to trial. The notice shall
contain a statement of particulars showing the nature of the defense the defendant expects to prove and the names
and addresses of the witnesses by whom the defendant expects to prove the defense, insofar as possible. If expert
testimony will be presented, the notice shall indicate whether the expert has examined the defendant.

(fi Court-Appointed Experts for Other Mental Health Defenses. If the notice to rely on any mental health
defense other than insanity indicates the defendant will rely on the testimony of an expert who has examined the
defendant, the court shall upon motion of the state order the defendant be examined by one qualified expert as to the
mental health defense raised by the defendant. Upon a showing of good cause, the court may order additional exami-
nations upon motion by the state or the defendant. Attorneys for the state and defendant may be present at the
examination. When the defendant relies on the testimony of an expert who has not examined the defendant, the state
shall not be entitled to a compulsory examination of the defendant.
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(g) Report of Experts to Court. The experts shall examine the defendant and shall file with the court in writing
at such time as shall be specified by the court, with copies to attorneys for the state and the defense, a report that
shall contain:

{1} adescription of the evaluative techniques that were used in their examination;

{2} adescription of the mental and emotional condition and mental processes of the defendant at the time of the
alleged offense or probation or community control violation, including the nature of any mental impairment and its
relationship to the actions and state of mind of the defendant at the time of the offense or probation or community
control vielation;

(3) astatement of all relevant factual information regarding the defendant’s behavior on which the conclusions
or opinions regarding the defendant’s mental condition were based; and

{4) an explanation of how the conditions and opinions regarding the defendant’s mental condition at the time of
the alleged offense or probation or community control violation were reached.

{h) Waiver of Time to File. On good cause shown for the omission of the notice of intent to rely on the defense
of insanity. or any mental health defense, the court may in its discretion grant the defendant 10 days to comply with
the notice requirement. If leave is granted and the defendant files the notice, the defendant is deemed unavailable to
proceed. If the trial has already commenced, the court, only on motion of the defendant, may declare a mistrial in
order to permit the defendant to raise the defense of insanity pursuant to this rule. Any motion for mistrial shall
constitute a waiver of the defendant’s right to any claim of former jeopardy arising from the uncompleted trial.

(i} Evaluating Defendant after Pretrial Release. If the defendant has been released on bail or other release
conditions, the court may order the defendant to appear at a designated place for evaluation at a specific time as a
condition of the release provision. If the court determines that the defendant will not submit to the evaluation
provided for herein or that the defendant is not likely to appear for the scheduled evaluation, the court may order the
defendant taken into custody until the evaluation is completed. A motion made for evaluation under this subdivision
shall not otherwise affect the defendant’s right to pretrial release.

(j) Evidence. The appointment of experts by the court shall not preclude the state or the defendant from calling
additional expert witnesses to testify at the trial. The experts appointed by the court may be summoned to testify at the
trial, and shall be deemed court witnesses whether called by the court or by either party. Other evidence regarding the
defendant’s insanity or mental condition may be introduced by either party. At trial, in its instructions to the jury, the
court shall include an instruction on the consequences of a verdict of not guilty by reason of insanity.

Committee Motes
1980 Adoption.

(a) This subdivision is based on Pewncy v. Stade, 353 50.2d 640 (Fla. 3d DCA 1977), and provides that an expert may be provided for an
indigent defendant. The appointment of the expert will in this way allow the public defender or court-appointed attorney to screen possible
incompetency or insanity cases and give a basis for determining whether issues of incompetency or insanity ought to be raised betore the court; it
will also permit the defense attorney to specify in greater detail in the statement of particulars the nature of the insanity that attorney expects to
prove, it amy, and the basis for the raising of that defensce.

(b} Essentially the same as in prior rules; provides that written notice must be given in advance by the defendant.

{c}  Since counsel for indigents often are not appointed until arraignment and since it is sometimes difficult for a defendant @0 make a
determination on whether the defense of insanity should be raised prior to arraignment, a 15-day post-arraignment period is provided for the
filing of the notice. The defendant must raise incompetency at the same time as insanity. if at all possible. With the appointment of the expert to
assist, the defendant should be able to raise both isswes at the same time if grounds for both exist. The remainder of the rule, providing for the
statement to be included in the notice. is essentially the same as that in prior rules.

(d} The appointment of ex perts provision is designed to track, insofar as possible, the provisions for appointment of experts contained in the
rules relating to incompetency to stand trial and in the Florida Statutes relating to appointment of expert witnesses. Insofar as possible, the single
examination should include incompetency. involuntary commitment issues where there are reasonable grounds for their consideration, and issues
of insanity at ime of the offense. Judicial economy would mandate such a single examination where possible.
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(g} Inorder to obtain more standardized reports, specific items relating to the examination are required of the examining experts. See note o
rule 3.21 1{a).

(h} Essentially the substance of prior rule 3.2 10{e)(4) and (5}, with some changes. Both prior provisions are combined into a single provision;
speedy trial time limits are no longer set forth, but waiver of double jeopardy is mandated.

(i)  Same as ule 3.210(bj}{3), relating to incompetency to stand trial. See commentary to that rule.

(j1 A restatement of former rule 3.21Ne)(7). The provision that expens called by the court shall be deemed court witnesses is new. The
former provision relating to free access to the defendant is eliminated as unnecessary.

As to appointment of experts, see section 912.11, Florida Statutes.

1988 Amendment. The amendments to this rule, including the title, provide for the affirmative defense of insanity in violation of probation or
community control proceedings as well as at trial.

1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the mle.

1996 Amendment. Subdivisions (e) and {f) were added to conform to Srare v. Hickson, 6300 50.2d 172 (Fla. 1993). These amendments are not
intended to expand existing case law.

Introdoctory Mote Relating to Amendments to Bules 3.210 to 3.219. Sce notes following mule 3.2 10 for the text of this note.

RULE 3.217. JUDGMENT OF NOT GUILTY BY REASON OF INSANITY: DISPOSITION OF
DEFENDANT

{a) Verdict of Not Guilty by Reason of Insanity. When a person is found by the jury or the court not guilty of
the offense or is found not to be in violation of probation or community control by reason of insanity. the jury or
judge, in giving the verdict or finding of not guilty judgment, shall state that it was given for that reason.

(b) Treatment, Commitment, or Discharge after Acquittal. When a person is found not guilty of the offense or
is found not to be in violation of probation or community control by reason of insanity, if the court then determines
that the defendant presently meets the criteria set forth by law, the court shall commit the defendant to the
Department of Children and Family Services or shall order outpatient treatment at any other appropriate facility or
service, or shall discharge the defendant. Any order committing the defendant or reguiring outpatient treatment or
other outpatient service shall contain:

i1} findings of fact relating to the issue of commitment or other court-ordered treatment:
{2} copies of any reports of experts filed with the court; and

{3) any other psychiatric, psychological, or social work report submitted to the court relative to the mental state
of the defendant.

Committee Motes
1980 Adoption.
(a) Same substance as in prior rule.

(b} The criteria for commitment are set forth in chapter 394, Florida Statutes. This rule incorporates those statutory criteria by reference and
then restates the other alternatives available to the judge under former rule 3.210.

See section 912018, Florida Statutes, for criteria.
(1} This subdivision is equivalent to rule 3.212(b)2}); see commentary to that mule.

1988 Amendment. The amendments to this rule provide for evaluation of a defendant found not guilty by reason of insanity in violation of
probation of community control proceedings as well as at trial. The amendments further reflect 1985 amendments to chapter 916, Florida Statutes.

1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the mle.

Introdoctory Mote Relating to Amendments to Bules 3.210 to 3.219. Sce notes following mule 3.2 10 for the text of this note.

EFTA01090789



RULE 3.218. COMMITMENT OF A DEFENDANT FOUND NOT GUILTY BY REASON OF
INSANITY

(a) Commitment; 6-Month Report. The Department of Children and Family Services shall admit to an
appropriate facility a defendant found not guilty by reason of insanity under mule 3.217 and found to meet the criteria
for commitment for hospitalization and treatment and may retain and treat the defendant. No later than & months
from the date of admission, the administrator of the facility shall file with the court a report. and provide copies to all
parties, which shall address the issues of further commitment of the defendant. If at any time during the 6-month
period, or during any period of extended hospitalization that may be ordered under this rule, the administrator of the
facility shall determine that the defendant no longer meets the criteria for commitment, the administrator shall notify
the court by such a report and provide copies to all parties.

(b} Right to Hearing if Committed upon Acquittal. The court shall hold a hearing within 30 days of the receipt
of any report from the administrator of the facility on the 1ssues raised thereby. and the defendant shall have a right
to be present at the hearing. If the court determines that the defendant continues to meet the criteria for continued
commitment or treatment, the court shall order further commitment or treatment for a period not to exceed | year.
The same procedure shall be repeated before the expiration of each additional 1-year peried in which the defendant
is retained by the facility.

(¢} Evidence to Determine Continuing Insanity. Before any hearing held under this rule. the court may, on its
own motion, and shall, on motion of counsel for the state or defendant, appoint no fewer than 2 nor more than 3
experts to examine the defendant relative to the criteria for continued commitment or placement of the defendant and
shall specify the date by which the experts shall report to the court on these issues and provide copies to all parties.

Committee Motes

1980 Adoption. This provision provides for hospitalization of a defendant found not guilty by reason of insanity and is meant to track similar
provisions in the rules relating to competency to stand trial and the complementary statutes. It provides for an initial &-month period of
commitment with successive 1-year periods; it provides for reports to the court and for the appointment of experts to examine the defendant when
such hearings are necessary. The underlying rationale of this rule is to make standard, insofar as possible, the commitment process, whether it be
for incompetency to stand trial or following a judgment of not guilty by reason of insanity.

For complementary statute providing for hospitalization of defendant adjudicated not guilty by reason of insanity, see section 91215, Flonida
Statutes.

1988 Amendment. The amendments to this rule, including the title, provide for commitment of defendants found not guilty by reason of
insanity in violation of probation or community control proceedings, as well as those so found at trial. The amendments further reflect 1985

amendments to chapter 916, Florida Statutes.

Introdoctory Mote Relating to Amendments to Rules 3.210 to 3.219. Sce notes following mule 3.2 10 for the text of this note.

RULE 3.219. CONDITIONAL RELEASE

{a) Release Plan. The committing court may order a conditional release of any defendant who has been committed
according to a finding of incompetency to proceed or an adjudication of not guilty by reason of insanity based on an
approved plan for providing appropriate outpatient care and treatment. When the administrator shall determine
outpatient treatment of the defendant to be appropriate, the administrator may file with the court, and provide copies to
all parties. a written plan for outpatient treatment, including recommendations from qualified professionals. The plan
may be submitted by the defendant. The plan shall include:

(1) special provisions for residential care, adequate supervision of the defendant, or both;
{2} provisions for outpatient mental health services; and

{3} if appropriate, recommendations for auxiliary services such as vocational training, educational services, or
special medical care.
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Inits order of conditional release, the court shall specify the conditions of release based on the release plan and shall
direct the appropriate agencies or persons to submit periodic reports to the court regarding the defendant’s
compliance with the conditions of the release, and progress in treatment, and provide copies to all parties.

(b) Defendant’s Failure to Comply. If it appears at any time that the defendant has failed to comply with the
conditions of release, or that the defendant’s condition has deteriorated to the point that inpatient care 1s required, or
that the release conditions should be modified, the court, after hearing. may modify the release conditions or, if the
court finds the defendant meets the statutory criteria for commitment, may order that the defendant be recommitted
to the Department of Children and Family Services for further treatment.

ic) Discharge. If at any time it is determined after hearing that the defendant no longer requires court-supervised
follow-up care, the court shall terminate its jurisdiction in the cause and discharge the defendant.

Committee Motes
1980 Adoption. This rale implements the prior statutory law permitting conditional release.
For complementary statute providing for conditional release, see section 916,17, Florida Statutes.

19588 Amendment. The amendments to this rule are designed to reflect amendments to mules 3200, 3211, and 3.218 as well as 1985
amendments o chapter 916, Florida Statutes.

(b} This provision has been amended to permit the court to recommit a conditionally released defendant to HES under the provisions of
chapter 916 only if the court makes a finding that the defendant currently meets the statutory commitment criteria found in section 9161301 ),
Florida Statutes.

1992 Amendment. The purpose of the amendment is to gender neutralize the wording of the mle.

Introdoctory Mote Relating to Amendments to Bules 3.210 to 3219, Sce notes following rule 3.210 for the text of this note.
V1. DISCOVERY
RULE 3.220. DISCOVERY

(a) Notice of Discovery. After the filing of the charging document, a defendant may elect to participate in the
discovery process provided by these rules. including the taking of discovery depositions, by filing with the court and
serving on the prosecuting attorney a “MNotice of Discovery” which shall bind both the prosecution and defendant to
all discovery procedures contained in these rules. Participation by a defendant in the discovery process, including the
taking of any deposition by a defendant or the filing of a public records request under chapter 119, Florida Statutes,
for law enforcement records relating to the defendant’s pending prosecution, which are nonexempt as a result of a
codefendant’s participation in discovery, shall be an election to participate in discovery and triggers a reciprocal
discovery obligation for the defendant. If any defendant knowingly or purposely shares in discovery obtained by a
codefendant, the defendant shall be deemed to have elected to participate in discovery.

{b) Prosecutor’s Discovery Obligation.

i1} Within 15 days after service of the Notice of Discovery, the prosecutor shall serve a written Discovery
Exhibit which shall disclose to the defendant and permit the defendant to inspect, copy, test, and photograph the
following information and material within the state’s possession or control:

iA) a list of the names and addresses of all persons known to the prosecutor to have information that may be
relevant to any offense charged or any defense thereto, or to any similar fact evidence to be presented at trial under
section 90.404(2), Florida Statutes. The names and addresses of persons listed shall be clearly designated in the
following categories:

(i} Category A. These witnesses shall include (1) eve witnesses, (2) alibi witnesses and rebuttal to alibi
witnesses, (3) witnesses who were present when a recorded or unrecorded statement was taken from or made by a
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defendant or codefendant, which shall be separately identified within this category, (4) investigating officers, (5)
witnesses known by the prosecutor to have any material information that tends to negate the guilt of the defendant as
to any offense charged, (6) child hearsay witnesses, and (7) expert witnesses who have not provided a written report
and a curriculum vitae or who are going to testify to test results or give opinions that will have to meet the test set
forth in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

(i) Category B. All witnesses not listed in either Category A or Category C.

(ii1) Category C. All witnesses who performed only ministerial functions or whom the prosecutor does not
intend to call at trial and whose involvement with and knowledge of the case is fully set out in a police report or
other statement furnished to the defense;

(B} the statement of any person whose name is furnished in compliance with the preceding subdivision. The
term “statement” as used herein includes a written statement made by the person and signed or otherwise adopted or
approved by the person and also includes any statement of any kind or manner made by the person and written or re-
corded or summarized in any writing or recording. The term “statement” is specifically intended to include all police
and investigative reports of any kind prepared for or in connection with the case, but shall not include the notes from
which those reports are compiled:

(C}  any written or recorded statements and the substance of any oral statements made by the defendant,
including a copy of any statements contained in police reports or report summaries, together with the name and

address of each witness to the statements;

{D)  any written or recorded statements and the substance of any oral statements made by a codefendant if
the trial is to be a joint one;

(E}  those portions of recorded grand jury minutes that contain testimony of the defendant:
(Fy  any tangible papers or objects that were obtained from or belonged to the defendant;
(G)  whether the state has any material or information that has been provided by a confidential informant;

(H) whether there has been any electronic surveillance, including wiretapping, of the premises of the
defendant or of conversations to which the defendant was a party and any documents relating thereto;

il whether there has been any search or seizure and any documents relating thereto:

i1} reports or statements of experts made in connection with the particular case, including results of
physical or mental examinations and of scientific tests, experiments, or comparisons: and

{K) any tangible papers or objects that the prosecuting attormney intends to use in the hearing or trial and that
were not obtained from or that did not belong to the defendant.

{2} If the court determines, in camera, that any police or investigative report contains irrelevant, sensitive
information or information interrelated with other crimes or criminal activities and the disclosure of the contents of
the police report may seriously impair law enforcement or jeopardize the investigation of those other crimes or
activities, the court may prohibit or partially restrict the disclosure.

{3) The court may prohibit the state from introducing into evidence any of the foregoing material not disclosed,
50 as to secure and maintain fairness in the just determination of the cause.

(4) Assoon as practicable after the filing of the charging document the prosecutor shall disclose to the defendant

any material information within the state’s possession or control that tends to negate the guilt of the defendant as to any
offense charged, regardless of whether the defendant has incurred reciprocal discovery ohligations.
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() Disclosure to Prosecution.

(1) After the filing of the charging document and subject to constitutional limitations, the court may require a
defendant to:

{A) appear in a lineup:

B} speak for identification by witnesses to an offense;

() be fingerprinted;

D) pose for photographs not involving re-enactment of a scene:

(E} try on articles of clothing:

(F) permit the taking of specimens of material under the defendant’s fingernails;

(G) permit the taking of samples of the defendant’s blood, hair, and other materials of the defendant’s body
that involves no unreasonable intrusion thereof;

(H) provide specimens of the defendant’s handwriting; and
I} submit to a reasonable physical or medical inspection of the defendant’s body.

{2} If the personal appearance of a defendant is required for the foregoing purposes, reasonable notice of the
time and location of the appearance shall be given by the prosecuting attorney to the defendant and his or her
counsel. Provisions may be made for appearances for such purposes in an order admitting a defendant to bail or
providing for pretrial release.

(d) Defendant’s Obligation.

(1) If a defendant elects to participate in discovery, either through filing the appropriate notice or by
participating in any discovery process, including the taking of a discovery deposition, the following disclosures shall
be made:

(A) Within 15 days after receipt by the defendant of the Discovery Exhibit furnished by the prosecutor
pursuant to subdivision (b){ 1) A) of this rule, the defendant shall furnish to the prosecutor a written list of the names
and addresses of all witnesses whom the defendant expects to call as witnesses at the trial or hearing. When the
prosecutor subpoenas a witness whose name has been furnished by the defendant, except for trial subpoenas, the
rules applicable to the taking of depositions shall apply.

(B} Within 15 days after receipt of the prosecutor’s Discovery Exhibit the defendant shall serve a written
Discovery Exhibit which shall disclose to and permit the prosecutor to inspect, copy. test, and photograph the
following information and material that is in the defendant’s possession or control:

(i) the statement of any person listed in subdivision (d} 1 HA), other than that of the defendant;

(ii)  reports or statements of experts made in connection with the particular case, including results of
physical or mental examinations and of scientific tests, experiments, or comparisons; and

(iii) any tangible papers or objects that the defendant intends to use in the hearing or trial.

{2} The prosecutor and the defendant shall perform their obligations under this rule in a manner mutually
agreeable or as ordered by the court.
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{3) The filing of a motion for protective order by the prosecutor will automatically stay the times provided for in
this subdivision. If a protective order is granted, the defendant may, within 2 days thereafter, or at any time before
the prosecutor furnishes the information or material that is the subject of the motion for protective order, withdraw
the defendant’s notice of discovery and not be required to furnish reciprocal discovery.

(e} Restricting Disclosure. The court on its own initiative or on motion of counsel shall deny or partially restrict
disclosures authorized by this rule if it finds there is a substantial risk to any person of physical harm, intimidation,
bribery, economic reprisals, or unnecessary annoyance or embarrassment resulting from the disclosure, that
outweighs any usefulness of the disclosure to either party.

if) Additional Discovery. On a showing of materiality, the court may require such other discovery to the parties
as justice may require.

(g) Matters Not Subject to Disclosure.

(1) Work Product. Disclosure shall not be required of legal research or of records, correspondence, reports, or
memoranda to the extent that they contain the opinions, theories, or conclusions of the prosecuting or defense
attorney or members of their legal staffs.

(2) Informants. Disclosure of a confidential informant shall not be required unless the confidential informant is to
be produced at a hearing or trial or a failure to disclose the informant’s identity will infringe the constitutional rights of
the defendant.

(h) Discovery Depositions.

(1) Generally. At any time after the filing of the charging document any party may take the deposition upon
oral examination of any person authorized by this rule. A party taking a deposition shall give reasonable written
notice to each other party and shall make a good faith effort to coordinate the date, time. and location of the
deposition to accommodate the schedules of other parties and the witness to be deposed. The notice shall state the
time and the location where the deposition is to be taken. the name of each person to be examined, and a certificate
of counsel that a good faith effort was made to coordinate the deposition schedule. After notice to the parties the
court may, for good cause shown, extend or shorten the time and may change the location of the deposition. Except
as provided herein, the procedure for taking the deposition, including the scope of the examination, and the issuance
of a subpoena (except a subpoena duces tecum) for deposition by an attomey of record in the action, shall be the
same as that provided in the Florida Rules of Civil Procedure. Any deposition taken pursuant to this rule may be
used by any party for the purpose of contradicting or impeaching the testimony of the deponent as a witness. The
trial court or the clerk of the court may, upon application, issue subpoenas for the persons whose depositions are to
be taken. In any case, including multiple defendants or consolidated cases, no person shall be deposed more than
once except by consent of the parties or by order of the court issued on good cause shown. A witness who refuses to
obey a duly served subpoena may be adjudged in contempt of the court from which the subpoena issued.

i{A) The defendant may, without leave of court, take the deposition of any witness listed by the prosecutor as a
Category A witness or listed by a co-defendant as a witness to be called at a joint trial or hearing. After receipt by
the defendant of the Discovery Exhibit, the defendant may, without leave of court, take the deposition of any
unlisted witness who may have information relevant to the offense charged. The prosecutor may, without leave of
court, take the deposition of any witness listed by the defendant to be called at a trial or hearing.

(B) No party may take the deposition of a witness listed by the prosecutor as a Category B witness except upon
leave of court with good cause shown. In determining whether to allow a deposition, the court should consider the
consequences to the defendant, the complexities of the issues involved, the complexity of the testimony of the witness
(e.g., experts), and the other opportunities available to the defendant to discover the information sought by deposition.

(C) A witness listed by the prosecutor as a Category C witness shall not be subject to deposition unless the
court determines that the witness should be listed in another category.
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(D) No deposition shall be taken in a case in which the defendant is charged only with a misdemeanor or a
criminal traffic offense when all other discovery provided by this rule has been complied with unless good cause can
be shown to the trial court. In determining whether to allow a deposition, the court should consider the consequences
to the defendant, the complexity of the issues involved, the complexity of the witness” testimony (e.g., experts), and
the other opportunities available to the defendant to discover the information sought by deposition. However, this
prohibition against the taking of depositions shall not be applicable if following the furnishing of discovery by the
defendant the state then takes the statement of a listed defense witness pursuant to section 27.04, Florida Statutes.

(2) Transcripts. No transcript of a deposition for which a county may be obligated to expend funds shall be
ordered by a party unless it 1s:

i{A) agreed between the state and any defendant that the deposition should be transcribed and a written
agreement certifying that the deposed witness 1s material or specifying other good cause is filed with the court or

(B} ordered by the court on a showing that the deposed witness is material or on showing of good cause.

This rule shall not apply to applications for reimbursement of costs pursuant to section 939006, Florida Statutes, and
article I, section 9, of the Florida Constitution.

(3}) Location of Deposition. Depositions of witnesses residing in the county in which the trial is to take place shall
be taken in the building in which the trial shall be held, such other location as is agreed on by the parties, or a location
designated by the court. Depositions of witnesses residing outside the county in which the trial is to take place shall be
taken in a court reporter’s office in the county or state in which the witness resides, such other location as is agreed on
by the parties, or a location designated by the court.

(4) Depositions of Sensitive Witnesses. Depositions of children under the age of 16 shall be videotaped unless
otherwise ordered by the court. The court may order the videotaping of a deposition or the taking of a deposition of a
witness with fragile emotional strength to be in the presence of the trial judge or a special magistrate.

(5) Depositions of Law Enforcement Officers. Subject to the general provisions of subdivision (hi( 1), law
enforcement officers shall appear for deposition, without subpoena, upon written notice of taking deposition
delivered at the address of the law enforcement agency or department, or an address designated by the law enforce-
ment agency or department, five days prior to the date of the deposition. Law enforcement officers who fail to
appear for deposition after being served notice are subject to contempt proceedings.

(6) Witness Coordinating Office/™otice of Taking Deposition. If a witness coordinating office has been
established in the jurisdiction pursuant to applicable Florida Statutes, the deposition of any witness should be
coordinated through that office. The witness coordinating office should attempt to schedule the depositions of a
witness at a time and location convenient for the witness and acceptable to the parties.

(7) Defendant’s Physical Presence. A defendant shall not be physically present at a deposition except on
stipulation of the parties or as provided by this rule. The court may order the physical presence of the defendant on a
showing of good cause. The court may consider (A) the need for the physical presence of the defendant to obtain
effective discovery, (B) the intimidating effect of the defendant’s presence on the witness, if any, (C) any cost or
inconvenience which may result, and () any alternative electronic or audio/visual means available.

(8) Telephonic Statements. On stipulation of the parties and the consent of the witness, the statement of a law
enforcement officer may be taken by telephone in lieu of the deposition of the officer. In such case, the officer need
not be under cath. The statement, however, shall be recorded and may be used for impeachment at trial as a prior
inconsistent statement pursuant to the Florida Evidence Code.

(i} Investigations Not to Be Impeded. Except as is otherwise provided as to matters not subject to disclosure or

restricted by protective orders, neither the counsel for the parties nor other prosecution or defense personnel shall
advise persons having relevant material or information (except the defendant) to refrain from discussing the case
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with opposing counsel or showing opposing counsel any relevant material, nor shall they otherwise impede opposing
counsel’s investigation of the case.

(j) Continuing Duty to Disclose. If, subsequent to compliance with the rules, a party discovers additional
witnesses or material that the party would have been under a duty to disclose or produce at the time of the previous
compliance, the party shall promptly disclose or produce the witnesses or material in the same manner as required
under these rules for initial discovery.

(k) Court May Alter Times. The court may alter the times for compliance with any discovery under these rules
on good cause shown.

(I Protective Orders.

(1) Motion to Restrict Disclosure of Matters. On a showing of good cause, the court shall at any time
order that specified disclosures be restricted, deferred, or exempted from discovery, that certain matters not be
inguired into, that the scope of the deposition be limited to certain matters, that a deposition be sealed and after
being sealed be opened only by order of the court, or make such other order as is appropriate to protect a witness
from harassment, unnecessary inconvenience, or invasion of privacy, including prohibiting the taking of a
deposition. All material and information to which a party is entitled, however, must be disclosed in time to permit
the party to make beneficial use of it

(2) Maotion to Terminate or Limit Examination. At any time during the taking of a deposition, on motion of
a party or of the deponent, and upon a showing that the examination is being conducted in bad faith or in such
manner as to unreasonably annoy, embarrass, or oppress the deponent or party, the court in which the action is
pending or the circuit court where the deposition is being taken may (1) terminate the deposition, (2) limit the scope
and manner of the taking of the deposition, (3) limit the time of the deposition, (4) continue the deposition to a later
time, (5) order the deposition to be taken in open court, and, in addition, may (6) impose any sanction authorized by
this rule. If the order terminates the deposition, it shall be resumed thereafter only upon the order of the court in
which the action is pending. Upon demand of any party or deponent, the taking of the deposition shall be suspended
for the time necessary to make a motion for an order.

(m) In Camera and Ex Parte Proceedings.

(1} Any person may move for an order denying or regulating disclosure of sensitive matters. The court may
consider the matters contained in the motion in camera.

{2} Upon request, the court shall allow the defendant to make an ex parte showing of good cause for taking the
deposition of a Category B witness.

i3) A record shall be made of proceedings authorized under this subdivision. If the court enters an order granting
relief after an in camera inspection or ex parte showing, the entire record of the proceeding shall be sealed and preserved
and be made available to the appellate court in the event of an appeal.

(n) Sanctions.

(1) If, at any time during the course of the proceedings, it is brought to the attention of the court that a party has
failed to comply with an applicable discovery rule or with an order issued pursuant to an applicable discovery rule,
the court may order the party to comply with the discovery or inspection of materials not previously disclosed or
produced. grant a continuance, grant a mistrial, prohibit the party from calling a witness not disclosed or introducing
in evidence the material not disclosed. or enter such other order as it deems just under the circumstances.

{2} Willful violation by counsel or a party not represented by counsel of an applicable discovery rule, or an
order issued pursuant thereto, shall subject counsel or the unrepresented party to appropriate sanctions by the court.
The sanctions may include, but are not limited to, contempt proceedings against the attormey or unrepresented party,
as well as the assessment of costs incurred by the opposing party, when appropriate.
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{3) Every request for discovery or response or ohjection, including a notice of deposition made by a party
represented by an attorney, shall be signed by at least | attorney of record in the attorney”s individual name, whose
address shall be stated. A party who is not represented by an attorney shall sign the request, response, or objection
and list his or her address. The signature of the attorney or party constitutes a certification that the signer has read
the request, response, or objection and that to the best of the signer's knowledge, information, or belief formed after
a reasonable ingquiry it is:

i{A) consistent with these rules and warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law;

B} not interposed for any improper purpose. such as to harass or to cause unnecessary delay or needless
increase in the cost of liigation: and

{C) not unreasonable or unduly burdensome or expensive, given the needs of the case and the importance of
the issues at stake in the litigation.

If a request, response, or objection is not signed, it shall be stricken unless it is signed promptly after the omission
is called to the attention of the party making the request, response, or objection, and a party shall not be obligated to
take any action with respect to it until it is signed.

If a certification is made in violation of this rule, the court, on motion or on its own initiative, shall impose on
the person who made the certification, the firm or agency with which the person is affiliated, the party on whose
behalf the request, response, or objection is made, or any or all of the above an appropriate sanction, which may
include an order to pay the amount of the reasonable expenses incurred because of the violation, including a
reasonable attorney’s fee.

(o) Costs of Indigents. After a defendant is adjudged insolvent, the reasonable costs incurred in the operation of
these rules shall be taxed as costs against the state.

(p) Pretrial Conference.

(1) The trial court may hold | or more pretrial conferences, with trial counsel present, to consider such
matters as will promote a fair and expeditious trial. The defendant shall be present unless the defendant waives this
in writing.

(2) The court may set, and upon the request of any party shall set, a discovery schedule, including a discovery
cut-off date, at the pretrial conference.

Committee Motes
1968 Adoption.
(ap1} This is substantially the same as section 925.05, Florida Statutes.
(a2} This is new and allows a defendant rights which he did not have, but must be considered in light of subdivision (c).

(a3} This is & slight enlargement upon the present practice; however, from a practical standpoint, it is not an enlargement, but merely a
coditication of section 925.05, Florida Satutes, with respect to the defendant’s testimony betore a grand jury.

(b} This is a restatement of section 925.04, Florida Statutes, except tor the change of the word “may™ to “shall.”

(c) This is new and affords discovery tothe state within the trial judge’s discretion by allowing the trial judge to make discovery under (2)(2)
and (b} conditioned upon the defendant giving the state some information it the defendant has it. This affords the state some area of discovery
which it did not previously have with respect to (h). A question was raised concerning the effect of (a)2) on FBI reports and other reports which
are submitted to a prosecutor as “confidential”™ but it was agreed that the interests of justice would be better served by allowing this rule and that,
after the appropriate governmental authorities are made aware of the fact that their reports may be subject to compulsory disclosure, no harm to
the state will be done.

EFTA01090797



(dy and {e) This gives the defendant optional procedures. (d) is simply a codification of section 906,29, Florida Statutes, except for the
addition of “addresses.” The defendant is allowed this procedure in any event. () atfords the defendant the additional practice of obtaining all of
the state’s witnesses, as distinguished from merely those on whose evidence the information, or indictment, is based, but only it the defendant is
willing tos give the state a list of all defense witnesses, which must be done to take advantage of this rule. The contidential informant who is to be
used as o witness must be disclosed: but it was expressly viewed that this should not otherwise overrule present case law on the subject of
disclosure of confidential informants, either where disclosure is required or mot requined.

(£iThis is new and is a compromise between the philosophy that the defendant should be allowed unlimited discovery depositions and the
philosophy that the defendant should not be allowed any discovery depositions at all. The purpose of the rule is to afford the defendant relief from
sitnations when witnesses refuse (o “cooperate” by making pretrial disclosures to the defense. It was determined to be necessary that the written
signed staterment be a criterion because this is the only way witnesses can be impeached by prior contradictory statements. The word “cooperate”™
wis intentionally left in the rule, although the word is a loose one, so that it can be given a liberal interpretation, Le.. o witness may claim to be
available and yet never actually submit o an interview, Some express the view that the defendant is not being afforded adequate protection
because the cooperating witness will not have been under oath. but the subcommittee felt that the only altemative would be to make unlimited
discovery depositions available o the defendant which was a view not approved by a majonty of the subcommittee. Each minority is expressed
by the following alternative proposals:

Alternative Proposal {13 When a person is charged with an offense, at any time after the filing of the indictment, information. or atfidavit upon
which the defendant is to be tried. such person may take the deposition of any person by deposition upon oral examination for the purpose of discovery.
The attendance of witnesses may be compelled by the use of subpocnas as provided by law. The deposition of a person confined in prison may be
taken only by leave of court on such terms s the court preseribes. The scope of examination and the manner and method of taking such deposition
shall be as provided in the Florida Rules of Civil Procedure and the deposition may be used for the purpose of contradicting or impeaching the
testimony of a deponent as a witness.

Alternative Proposal (2} IY a defendant signs and files a written waiver of his or her privilege against seli-inerimination and submits to
interrogation under sath by the prosecuting attorney, then the defendant shall be entitled to compulsory process for any or all witnesses to enable
the defendant to interrogate them under oath, before trial, for discovery purposes.

A view was cxpressed that some limitation should be placed on the state’s rights under sections 27.04 and 32,20, Florida Statates, which
allow the prosecutor 1o take all depositions unilaterally at any time. It was agreed by all members of the subcommitice that this right should not be
curtailed until some specific tme after the filing of an indictment, information, or affidavit, because circumstances sometimes require the filing of the
charge and a studied marshalling of evidence thereatter. Criticism of the present practice lies in the fact that any time up to and during the course
of the trial the prosecutor can subpoena any person to the privacy of the prosecutor’s office without notice to the defense and there take a
statement of such person under oath. The subcommittee was divided, however, on the method of altering this situation and the end result was that
this subcommities itsclf should not undertake to change the existing practice, bui should make the Supreme Court aware of this apparent
imbalance.

(g This is new and is required in order to make effective the preceding nules.

(b This is new and, although it encompasses relief for both the state and the defense, its primary purpose is to afford reliet in situations when
witnesses may be intimidated and a prosecuting attormey” s heavy docket might not allow compliance with discovery within the time limitations
set forth in the rubes. The words, “sufficient showing” were intentionally included in order to permit the trial judge to have discretion in granting
the protective relicf. It would be impossible o specity all possible grounds which can be the basis of a protective order. This verbiage also
permits a possible abuse by a proseeution-minded trial judge, but the subcommittee felt that the appellate court would remedy any such abuse in
the course of making appellate decisions.

(i) This is new and, although it will entail additional expense to counties, it was determined that it was necessary in order to comply with the
recent trend of federal decisions which hold that due process is violated when a person who has the money with which to resist criminal
prosecution gains an advantage over the person whio is not so endowed. Actually, there is serious doubt that the intent of this subdivision can be
accomplished by a rule of procedure; a statute is needed. It is recognized that such a statute may be unpopular with the legislature and ot
enacted. But, if' this subdivision has not given effect there is a likelihood that a constitutional infirmity (equal protection of the Law) will be found
and either the entire rule with all subdivisions will be held void or confusion in application will result.

(j) This provision is necessary since the prosecutor is required to assume many responsibilities under the various subdivisions under the rule.
There are no prosccuting attorneys, cither elected or regularly assigned, in justice of the peace couns. County judge’s counts, as distinguished
from county courts, do not have elected prosecutors. Prosecuting attorneys in such courts are emploved by county commissions and may be hand-
icapped in meeting the reguirements of the rule due to the irregularity and uncertainty of such employment. This subdivision 15 inserted as a
method of achieving as much unifermity as possible in all of the courts of Florida having junisdictions to iry criminal cases.

1972 Amendment. The committee studied the ABA Standards for Criminal Justice relating to discovery and procedure before tial. Some of the
standards are incorporated in the committee’s proposal. others are wot. Generally, the standards are divided into 5 parts:

Purt I deals with policy and philosophy and. while the committee approves the substance of Part L it was determined that specific rules setting out
this policy and philosophy should not be proposed.

Part Il provides for awtomatic disclosures (avoiding judicial labor) by the prosecutor to the defense of almost everything within the
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prosecutor’ s knowledge, except for work product and the identity of confidential informants. The committee adopted much of Part 11 but felt that
the disclosure should not be automatic in every case: the disclosure should be made only after request or demand and within certain time
limitations. The ABA Standards do not recommend reciprocity of discovery, but the committee deemed that a large degree of reciprocity is in
order and made appropriate recommendations.

Part Il of the ABA Standards recommends some disclosure by the defense (not reciprocal) to which the state was not previously entitled. The
commuitiee adopted Part [l and enlarged upon it.

Part IV of the Standards sets forth methods of regulation of discovery by the court. Under the Standards the discovery mentioned in Parts 11
and [T would have been automatic and without the necessity of court orders or court intervention. Part I provides for procedures of protection of
the parties and was generally incorporated in the recommendations of the committee.

Pant¥ of the ABA Standards deals with omnibus hearings and pretrial conferences. The committee rejected part of the Standards dealing with
omnibus hearings because it felt that it was superfluous under Florida procedure. The Florida committee determined that a frial court may, at its
discretion. schedule a hearing for the purposes enumerated in the ABA Ommnibus Hearing and that a rule authonizing it is not necessary. Some of

the provisions of the ABA Crmnibus Hearing were rejected by the Florida committee, i.e., stipulations as to issues, waivers by defendant, ete. A
maodified form of pretrial conference was provided in the proposals by the Florida committee.

(ad 1ii) Same as ABA Standard 2.1{aWi} and substance of Standard 2.1{e). Formerly Florida Rule of Criminal Procedure 3.220Ke)
authorized exchange of witness lists. When considered with proposal 3.220Ma)(3), it is seen that the proposal represents no significant change.

(ii) This rule is a modification of Standard 2.1 (a}ii) and is new in Florda, although some such statements might have been discoverable
under rule 3.220(f). Definition of “statement™ is derived from 18 U.S.C. § 3506,

Requiring law enforcement officers to include irrelevant or sensitive material in their disclosures to the defense would not serve justice. Many
investigations overlap and information developed as a byproduct of one investigation may form the basis and starting point for & new and entirely
separate ane. Also, the disclosure of any information ebtained from compuaterized records of the Florda Crime Information Center and the
Mational Crime Information Center should be subject o the regulations prescnibing the confidentiality of such information so as to safeguard the
right of the innocent to privacy.

(iiiy Same as Standard 2. 1{a)(ii) relating to statements of accused: words “known (o the proseoutor, together with the name and address of
cach witness to the statement”™ added and is new in Florida.

(iv) From Standard 2.1{a)ii). New in Florida.

(v} From Standard 2. 1{a)iii) except for addition of words. “'that have been recorded”™ which were inserted to avoid any inference that the
proposed rule makes recording of grand jury testimony mandatory. This discovery was formerly available under rule 3. 220a){3).

(vwi} From Standard 2. 1{apv). Words, “books, papers, documents, photographs” were condensed to “papers or objects” without intending
tr change their meaning. This was previously available under rule 3.220(b).

(vii} From Standard 2.1ib)(i) except word “confidential™ was added to clanify meaning. This is new in this form.
(wiii}From Standard 2. 1{b)iiii) and is new in Florida in this form. Previously this was disclosed upon motion and order.

{ix} From Standard 2.3(a). but also requiring production of “documents relating thereto™ such as search warrants and affidaviis.
Previously this was disclosed upon motion and order.

(%) From Standard 2. 1{a)iv). Previously available under rale 3 2200x)02). Defendant must reciprocate under proposed rule 3. 220(b14 ).
(xi}p Same committee note as (b) under this subdivision.

(2} From Standard 2. 1{c) except omission of words “or would tend to reduce his punishment theretor” which should be included in
sentencing.

(3} Based upon Standard 2.2(a) and (by except Standards required prosecutor to furnish voluntarily and withowt demand while this
proposal requires defendant to make demand and permits prosecutor 15 days in which to respornd.

(4} From Standards 2.5(b) and 4.4. Substance of this proposal previously available under rule 3.220(h).
(3} From Standard 2.5, Mew in Florida.
(bW 1) From Standard 3. 1{a). New in Florida.

(2} From Standard 3.1{b). New in Florida.
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(3} Standards did not recommend that defendant furnish prosecution with reciprocal witness list: however, formerly, rale 3.220(c) did
make such provision. The committee recommended continuation of reciprocity.

(4} Standards did not recommend reciprocity of discovery. Previously, Florida rules required some reciprocity. The commities
recommended continuation of former reciprocity and addition of exchanging witness” statement other than defendants”.

(cy From Standard 2.6. Mew in Florida, but generally recognized in decisions.

(d}  Notrecommended by Standards. Previously permitied under rule 3.220(f} except for change limiting the place of taking the deposition
and eliminating requirement that witness refuse to give voluntary signed statement.

{ey From Standard 4.1. Mew in Florda.

(fy  Same as rule 3.2200g).

(g} From Standard 4.4 and rule 3.22(4h).

(h}  From Standard 4.4 and rule 3.220(k).

(i) From Standard 4.6, Mot previously covered by rule in Florida, but permitted by decisions.

(i1} From Standard 4.7a). Mew in Florida except court discretion permitied by rule 3.2200g).

(2} From Standard 4.7(b). New in Florida.
(k}  Same as prior rule.
(1) Medified Standard 5.4, New in Florida,

1977 Amendment. The proposed change only removes the comma which currently appears after (apg1).

1980 Amendment. The intent of the rule change is to guarantee that the accused will receive those portions of police reports or report
summaries which contain any written, recorded. or oral statements made by the accused.

14986 Amendment. The showing of geod cause under (d)(2) of this rule may be presented ex parte or in camera to the court.

1989 Amendment. 3.22(0(a). The purpose of this change is to ensure reciprocity of discovery. Under the previous rule, the defendant could tailor
discovery, demanding only certain items of discovery with no reguirement to reciprocate ibems other than those demanded. A defendant could avoid
reciprocal discovery by taking depositions, thereby learming of witnesses through the deposition process, and then deposing those witnesses without
filing a demand for discovery. With this change, once a defendant opts to use any discovery device, the defendant is required to produce all items
designasted under the discovery rule. whether or not the defendant has specifically requested production of those items.

Former subdivision {c} is relettered (b). Under (b} 1) the prosecuior’s obligation to furnish a witness list is conditioned wpon the defendant
filing a “Motice of Discovery.”

Former subdivision (aj(1)i) is renumbered (B30 1)(i) and, as amended. limits the ability of the defense o take depositions of those persons
designated by the proscoutor as witnesses who should not be depaosed because of their tangential relationship to the case. This docs not preclude
the defense attorney or a defense investigator from interviewing any witness. including a police witness, about the witness's knowledge of the
cise.

This change is intended to meet a primary complaint of law enforcement agencies that depositions are frequently taken of persons who have no
knowledge of the events leading 1o the charge, but whose names are disclosed on the witness list. Examples of these persons are transport
officers, evidence technicians, ete.

In wrder to permit the defense to evaluate the potential testimony of those individuals designated by the prosecutor, their testimaony must be
fully set forth in some document, generally a police report.

(a1 )i} is renumbered (bR 13(ii). This subdivision is amended to require full production of all police inckdent and investigative reports, of any
kind. that are discoverable, provided there is no independent reason for restricting their disclosure. The term “statement™ is intended to include

summaries of statements of witnesses made by investigating officers as well as statements adopted by the witnesses themselves.

The protection against disclosure of sensitive information, or information that stherwise should not be disclosed, formery set forth in (al 1)),
is retained, but transferred to subdivision (b L),

The prohibition sanction is ot climinated. but is transterred to subdivision (b 1p(xiii). “Shall” has been changed to “may” in order to reflect
the procedure for imposition of sanctions specified in Rickardson v, State, 246 50.2d 771 (Fla. 1971).
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The last phrase of renumbered subdivision (bi(2) is added to emphasize that constitutionally required Brady material must be produced
regardless of the defendant’s election to participate in the discovery process.

Former subdivision (b) is relettered (c).

Former subdivisions {b3(3) and (4) are now included in new subdivision (d). An introductory phrase has been added to subdivision (d).
Subdivision (d) reflects the change in nomenclature from a “Demand for Discovery™ to the filing of a “Notice of Discovery.”

As used in subdivision (d), the word “defendant” is intended to refer to the party rather than to the person. Any obligations incurred by the
“defendant” are incurred by the defendant”s attomey if the defendant is represenied by counsel and by the defendant personally if the defendant is
not represented.

The right of the defendant to be present and to examine witnesses, set forth in renumbered subdivision (d (1}, refers to the right of the defense,
as party to the action. The term refers to the attorney for the defendant if the defendant is represented by counscl. The right of the defendant to be
physically present at the deposition s controlled by new subdivision (h)i6).

Renumbered subdivision (d)i2), as amended, reflects the new notice of discovery procedure. If the defendant elects o participate in discovery,
the defendant is obligated to furnish full reciprocal disclosure.

Subdivision (e} was previously numbered {a)(4). This subdivision has been moditied to permit the remedy 1o be sought by either prosecution or
defense.

Subdivision {f) was previously numbered (a)(5) and has been modified to permit the prosecutor, as well as the defense attomey, 1o seck
additional discovery.

Former subdivision (c) is relettered (g).

Former subdivision (d) is relettered (h). Renumbered subdivision (hj(1) has been amended to reflect the restrictions on deposing a witness
designated by the prosecution under (b 1)(i) (designation of a witness performing ministerial duties only or one who will not be called at trial).

(hH 13ii) is added to provide that a deposition of a witness designated by the prosecutor under (b1 )i} may be taken only upon good cause
shown by the defendant to the court.

(hW i) i= added to provide that abuses by attorneys of the provisions of (hji 1)(i) are subject o siringent sanctions.
Mew subdivision (h)i 1 Hiii} abolishes depositions in misdemeanor cases except when good cause is shown.

A portion of former subdivision (d 1} is renumbered (h)(3 ). This subdivision now permits the administrative judge or chicf judge. in addition
i the trial judge. to designate the place for taking the deposition.

Mew subdivision (b4} recognizes that children and some adulis are especially vulnerable to intimidation tactics. Although it has been shown that such
tactics are infrequent, they should not be tolerated becanse of the traumatic effect on the witness. The videotaping of the deposition will enable the trial
Judge to control such tactics. Frovision is also made to protect witnesses of fragile emotional strength because of their vulnerability to mtimidation tactics.

Mew subdivision (hH3) emphasizes the necessity for the establishment. in cach junsdiction, of an effective witness coordinating office. The
Florida Legislature has authonzed the establishment of such office through section 43.35, Flonda Statutes. This subdivision is intended to make
depositions of witnesses and law enforcement officers as convenicnt as possible for the witnesses and with minimal dismaption of law enforce-
ment officers” official duties.

Mew subdivision (h)(6) recognizes that one of the most frequent eomplaints from child protection workers and from rape victim counselors is
that the presence of the defendant intimidates the witnesses. The trauma to the victim surpasses the benefit to the defense of having the defendant
present at the deposition. Since there is no right, other than that given by the rules of procedure, for a defendant to attend a deposition, the Florida
Supreme Court Commission on Criminal Discovery believes that no such right should exist in those cases. The “defense,” of course, as a party to
the action. has a right to be present through counsel at the deposition. In this subdivision, the word “defendant” is meant to refer to the person of
the defendant, not io the defense as a party. See comments 1o rules 3.2200d) and 3.220(d W 1).

Although defendants have no right to be present at depositions and generally there is no legitimate reason for their presence, their presence is
appropriate in certain cases. An example is a complex white collar fraud prosecution in which the defendant must explain the meaning of
technical documents or terms. Cases requining the defendant’s presence are the exception rather than the rule. Accordingly, (hid K i{ii)
preclude the presence of defendants at depositions unless agreed to by the parties or ordered by the court. These subdivisions set forth factors that
a court should take into account in considering motions to allow a defendant’s presence.

Mew subdivision (h)(7) permits the defense to obtain needed factual information from law enforcement officers by informal telephone

deposition. Recognizing that the formal deposition of a law enforcement officer is often unnecessary, this procedure will permit such discovery at
a significant reduction of costs.
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Former subdivisions (e}, (fy, and (g} are relettered (i), (j), and (k}, respectively.

Former subdivision (h) is relettered {{} and is modified to emphasize the use of protective orders to protect witnesses from harassment or
intimidation and to provide for limiting the scope of the deposition as to certain matters.

Former subdivision (1) is relettered (m).
Former subdivision (j) is relettered (n).

Renumbered {n)i2} is amended to provide that sanctions are mandatory if the court finds willful abuse of discovery. Although the amount of
sanction s discretionary, some sanction must be imposed.

(nH3) is new and tracks the certification provisions of federal procedure. The very fact of signing such a certification will make counsel
cognizant of the effect of that action.

Subdivision (k) is relettered {o).
Subdivision (7} is relettered (p).

1992 Amendment. The proposed amendments change the references to " indictment of information” in subdivisions (b 1 (e 21 (0] and (i 1)
“charging docurnent.” This amendment is proposed in conjunction with amendments to rale 3.125 to provide that all individuals charged with a criminal
violation would be entitled to the same discovery regardless of the mature of the charging document (e, indictment. information, or otice (o appear).

1996 Amendment. This is & substantial rewording of the rule as it pertains to depositions and pretrial case management. The amendment was
in response 10 allegations of discovery abuse and a call for a more cost conscious approach to discovery by the Flonda Supreme Court. In felony
cases, the rule requires prosecutors to list witnesses in categories A, B, and C. Category A witnesses are subject to deposition as under the former
rule. Category B witnesses are subject to deposition only upon leave of court. Category B witnesses include, but are not limited to, witnesses
whose only connection to the case is the fact that they are the owners of property: transporting officers; booking officers; records and evidence
custodians; and experts who have filed a report and curriculum vitse and who will not offer opinions subject to the Frye test. Category C
witnesses may ot be deposed. The trial courts are given more responsibility to regulate discovery by pretrial conference and by determining
which category B witnesses should be deposed in a given case.

The rule was not amended for the purpose of prohibiting discovery. Instead, the rule recognized that many circuits now have “early resolution”™
or “rocket dockets™ in which “open file discovery” is used to resolve a substantial percentage of cases at or before arraignment. The committee
encourages that procedure. If a case cannot be resolved early, the committee believes that resolution of typical cases will oceur after the
depositions of the most essential witnesses (category Al are taken. Cases which do not resolve after the depositions of category AL may resolve if
one or maore category B witnesses are deposed. If the case is still unresolved, it is probably going to be a case that neods to be tried. Inthat event,
Judges may determine which additional depositions, if any. are necessary for pretrial preparation. A method for making that determination is
provided in the rule.

Additionally. trizl judges may regulate the taking of depositions in a number of ways to both facilitate resolution of a case and protect a witness
from unnecessary inconvenience or harassment. There is a provision for setting a discovery schedule, including a discovery cut-off date as is
commen in civil practice. Also, o specific method is provided for application for protective orders.

One feature of the new rule relates to the deposition of law enforcement officers. Subpoenas are no longer required.

The rule has standardized the time for serving papers relating to discovery at fifteen days.

Discovery in misdemeanor cases has not been changed.

(bH 1AM An investigating officer is an officer who has directed the collection of evidence, interviewed material witnesses, or who was
assigned as the case investigator.

(hH1} The prosecutor and defense counsel are encouraged to be present for the depositions of essential witnesses. and judges are encouraged
tor prowide calendar ime for the taking of depositions so that counsel for all partics can attend. This will 1) diminish the potential for the abuse of
witnesses, 2) place the partics in a position to timely and effectively avail themselves of the remedies and sanctions established in this rule, 3)
promote an expeditious and tmely resolution of the cause, and 4 diminish the need to order transcripts of the deposition, thereby reducing costs.

1998 Amendment. This rule governs only the location of depositions. The procedure for procuring oui-of-state witnesses for depositions is
governed by statute.

Court Commentary
1996 Amendment. The designation of 3 witness who will present similar fact evidence will be dependent upon the witness's relutionship to the

similar crime, wrong. of act about which testimony will be given rather than the witness”s relationship to the crime with which the defendant is
currently charged.
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1949920000 Amendment. This rule does not affect requests for nonexempt law enforcement records as provided in chapter 119, Flonida
Statutes, other than those that are nonexempt as a result of a codefendant™s participation in discovery. See Henderson v. Stare, 745 50.2d 319
(Fla. Feb. T#, 19490,

VIL DISQUALIFICATION AND SUBSTITUTION OF JUDGE
RULE 3.231. SUBSTITUTION OF JUDGE

If by reason of death or disability the judge before whom a trial has commenced is unable to proceed with the trial,
or posttrial proceedings, another judge, certifying that he or she has become familiar with the case, may proceed
with the disposition of the case.

Committee Motes

1972 Adoption. New. Follows ABA Standard 4.3, Traal by Jury. Inserted to provide for substitution of trial judge in specified instances.
VIIL. CHANGE OF VENUE

RULE 3.240. CHANGE OF VENUE

(a) Grounds for Motion. The state or the defendant may move for a change of venue on the ground that a fair
and impartial trial cannot be had in the county where the case 1s pending for any reason other than the interest and
prejudice of the trial judge.

(b) Contents of Motion. Every motion for change of venue shall be in writing and be accompanied by:
(1) affidavits of the movant and 2 or more other persons setting forth facts on which the motion is based; and
(2} a certificate by the movant's counsel that the motion is made in good faith.

(¢} Time for Filing. A motion for change of venue shall be filed no less than 10 days before the time the case is
called for trial unless good cause is shown for failure to file within such time.

(d) Action on Motion. The court shall consider the affidavits filed by all parties and receive evidence on every issue
of fact necessary to its decision. If the court grants the motion it shall make an order removing the cause to the court
having jurisdiction to try such offense in some other convenient county where a fair and impartial trial can be had.

(e} Defendant in Custody. If the defendant is in custody, the order shall direct that the defendant be forthwith
delivered to the custody of the sheriff of the county to which the cause is removed.

(f) Transmittal of Documents. The clerk shall enter on the minutes the order of removal and transmit to the
court to which the cause is removed a certified copy of the order of remowval and of the record and proceedings and
of the undertakings of the witnesses and the accused.

(g) Attendance by Witnesses. When the cause is removed to another court the witnesses who have entered into
undertakings to appear at the trial shall, on notice of such removal, attend the court to which the cause is removed at
the time specified in the order of removal. A failure to so attend shall work a forfeiture of the undertaking.

(h) Multiple Defendants. If there are several defendants and an order is made removing the cause on the
application of one or more but not all of them, the other defendants shall be tried and all proceedings had against

them in the county in which the cause is pending in all respects as if no order of remowval had been made as to any
defendant.

(i} Action of Receiving Court. The court to which the cause 1s removed shall proceed to trial and judgment
therein as if the cause had originated in that court. If it is necessary to have any of the original pleadings or other
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papers before that court, the court from which the cause is removed shall at any time on application of the
prosecuting attorney or the defendant order such papers or pleadings to be transmitted by the clerk, a certified copy
thereof being retained.

(j) Prosecuting Attorney’s Obligation. The prosecuting attorney of the court to which the cause is removed may
amend the information, or file a new information, and such new information shall be entitled in the county in which
the trial is had, but the allegations as to the place of commission of the crime shall refer to the county in which the
crime was actually committed.

Committee Motes

1968 Adoption. (a) through (d) substantially same as sections 911.02 through 911.05, Florida Statutes. Language is simplitied and
requirement pertaining to cases in criminal courts of record that removal be to adjoining county is omitted. Modern communications
and distribution of television and press makes old requirements impractical. Designation of county left to discretion of the trial judge.

(e} through (i) same as corresponding sections 91106 through 911,10, Florida Statutes.

1972 Amendment. Same as prior rule.

IX. THE TRIAL
RULE 3.250. ACCUSED AS WITNESS

In all criminal prosecutions the accused may choose to be sworn as a witness in the accused’s own behalf and shall in
that case be subject to examination as other witnesses, but no accused person shall be compelled to give testimony
against himself or herself, nor shall any prosecuting attorney be permitted before the jury or court to comment on the
failure of the accused to testify in his or her own behalf.

Committee Notes
1968 Adoption. Same as section 918,09, Florida Statutes.

1972 Amendment. Same as prior rule. The committee considered The Flonda Bar proposed amendment to this rule, but makes no
recommendation with respect thereto.

RULE 3.251. RIGHT TO TRIAL BY JURY

In all criminal prosecutions the accused shall have the right to a speedy and public trial by an impartial jury in the
county where the crime was committed.
Committee Notes

1972 Adoption. Substance of Art. 1, §16, Flonda Constitution.
RULE 3.260. WAIVER OF JURY TRIAL

A defendant may in writing waive a jury trial with the consent of the state.

Committee Motes
198 Adoption. This is the same as Federal Rule of Criminal Procedure 23(a). This changes existing law by providing for consent of state.
1972 Amendment. Changes former rule by deleting “the approval of the Court.” thus making trial by judge mandatory where both parties

agree. The committes felt that the matter of withdrawal of a waiver was a matter within the inherent discretion of the trial judge and that no rule is
required.
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RULE 3.270. NUMBER OF JURORS

Twelve persons shall constitute a jury to try all capital cases, and 6 persons shall constitute a jury to try all other
criminal cases.

Committee Motes

1968 Adoption. Except for substituting the word “persons™ for “men.” the suggested rule is a transcription of section 913,10, Florida Statutes.
The standing committee on Florida court rules raised the guestion as to whether this rule is procedural or substantive and directed the
subcommittes to call this fact to the attention of the Supreme Court.

1972 Amendment. Same as prior rule.
RULE 3.280. ALTERNATE JURORS

(a) Selection. The court may direct that jurors, in addition to the regular panel, be called and impanelled to sit as
alternate jurors. Alternate jurors, in the order in which they are impanelled, shall replace jurors who, prior to the time
the jury retires to consider its verdict, become unable or disqualified to perform their duties. Alternate jurors shall be
drawn in the same manner, have the same qualifications, be subject to the same examination, take the same oath, and
have the same functions, powers, facilities, and privileges as the principal jurors. Except as hereinafter provided
regarding capital cases, an alternate juror who does not replace a principal juror shall be discharged at the same time
the jury retires to consider its verdict.

(b) Responsibilities. At the conclusion of the guilt or innocence phase of the trial, each alternate juror will be
excused with instructions to remain in the courtroom. The jury will then retire to consider its verdict, and each
alternate will be excused with appropriate instructions that the alternate juror may have to return for an additional
hearing should the defendant be convicted of a capital offense.

Committee Notes

1968 Adoption. Save for certain rewording. the suggested rule is a transcription of section 913.1002), Florida Statutes, except that the
provisions for the challenging of the alternate jurors has been included more appropriately in the rule relating to challenges.

1972 Amendment. Same as prior rule.
1977 Amendment. This rule clarifies any ambiguities as to what should be done with alternate jurors at the conclusion of a capital case and
whether they should be available for the penalty phase of the trial. The change specifies that they will not be instructed as to any further

participation until the other jurors who are deliberating on guilt or innocence are out of the courtroom, in order not to influence the deliberating
Jurors or in any way convey that the trial judge feels that a capital conviction is imminent.

RULE 3.281. LIST OF PROSPECTIVE JURORS

Upon request, any party shall be furnished by the clerk of the court with a list containing names and addresses of
prospective jurors summoned to try the case together with copies of all jury questionnaires returned by the
prospective jurors.

Committee Note

1972 Adoption. ABA Standard 2.2, The furnishing of such a list should result in considerable time being saved at voir dire. Also includes
those questionnaires authorized by section 40101, Florida Statutes, although the statute itself provides for such disclosure.

RULE 3.2%. CHALLENGE T PANEL
The state or defendant may challenge the panel. A challenge to the panel may be made only on the ground that the

prospective jurors were not selected or drawn according to law. Challenges to the panel shall be made and decided
before any individual juror is examined. unless otherwise ordered by the court. A challenge to the panel shall be in
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writing and shall specify the facts constituting the ground of the challenge. Challenges to the panel shall be tried by
the court. Upon the trial of a challenge to the panel the witnesses may be examined on oath by the court and may be
so examined by either party. If the challenge to the panel is sustained, the court shall discharge the panel. If the
challenge is not sustained, the individual jurors shall be called.

Committee Notes
1968 Adoption. This is a transcription of section 913,01, Flonda Statutes.

1972 Amendment. Same as prior rule 3.300; order of nule changed to improve chronology.

RULE 3.30M. VOIR DIRE EXAMINATION, OATH, AND EXCUSING OF MEMBER

{a) Oath. The prospective jurors shall be sworn collectively or individually. as the court may decide. The form of
oath shall be as follows:

“Do you selemnly swear (or affirm) that you will answer truthfully all questions asked of you as prospective
jurors, so help vou God?”

If any prospective juror affirms, the clause “so help you God™ shall be omitted.

(h) Examination. The court may then examine each prospective juror individually or may examine the prospective
jurors collectively. Counsel for both the state and defendant shall have the right to examine jurors orally on their voir
dire. The order in which the parties may examine each juror shall be determined by the court. The right of the parties to
conduct an examination of each juror orally shall be preserved.

{c) Prospective Jurors Excused. If, after the examination of any prospective juror. the court is of the opinion that
the juror is not qualified to serve as a trial juror, the court shall excuse the juror from the trial of the cause. If, however,
the court does not excuse the juror, either party may then challenge the juror, as provided by law or by these rules.

Committee Motes
1968 Adoption.

(a) Save for the inclusion of the form of cath, the suggested rule is a transciption of a part of section 913.02(1), Florida Statutes. The form of
oath paraphrases in pertinent part the oath set out in section 913.1 1, Florida Statutes.

(b} The suggested rule is a transcription of the remainder of section %13.02(1), Florida Statutes.
(c)  Substantially same as section 913.02(2), Florida Statutes.

1971 Amendment. (a) The language relating to competence to serve as jurors deleted as superfluous, () amended for clanfication by inserting
the ¢lause “that such juror is not qualified to serve as a tral juror” for the clause “that such juror is incompetent.”

1980 Amendment. As to examination by parties, this brings rule 3. 30(0(b} into conformity with Florida Rule of Civil Procedure 1.431(b). This
rule also allows the court to examine each prospective juror individually or collectively.

RULE 3.310. TIME FOR CHALLENGE

The state or defendant may challenge an individual prospective juror before the juror is sworn to try the cause;
except that the court may, for good cause, permit a challenge to be made after the juror is swom, but before any
evidence is presented.

Committee Notes

1968 Adoption. Save for the heading and for the inclusion of the phrase, “for cause or peremptorily,” the suggested mule is a transcription of
the provisions of section %13.04, Florida Statutes.

1972 Amendment. Prior rule amended only by deleting some language felt by the committee to be superfluous.
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RULE 3.315. EXERCISE OF CHALLENGES

On the motion of any party. all challenges shall be addressed to the court outside the hearing of the jury panelin a
manner selected by the court so that the jury panel is not aware of the nature of the challenge, the party making the
challenge, or the basis of the court’s ruling on the challenge, if for cause.

Committee Notes

1980 Adoption. With the exception of “Upon the motion of any party,” the language is taken directly from Florida Bule of Civil Procedure
1.431(c)i3}). This rule had no counterpart in the criminal rules.

RULE 3.320. MANNER OF CHALLENGE

A challenge to an individual juror may be oral. When a juror is challenged for cause the ground of the challenge
shall be stated.

Committee Motes

1968 Adoption. Save for the heading and the insertion of the word “the.” the suggested rule is a transcription of the provisions of section
01305, Florida Statutes. The phrase “for cause or peremptorily™ has been added.

1972 Amendment. Same as prior rule [but some terminology has been changed).
RULE 3.330). DETERMINATION OF CHALLENGE FOR CAUSE

The court shall determine the validity of a challenge of an individual juror for cause. In making such determination
the juror challenged and any other material witnesses, produced by the parties, may be examined on oath by either
party. The court may consider also any other evidence material to such challenge.

Committee Motes

1968 Adoption. The suggested mule is essentially a transcription of sections 913,06 and 913.07, Florida Statutes, except for the first and last
SENIENCes.

1972 Amendment. Same as prior rule [but some terminology has been changed).
RULE 3.340. EFFECT OF SUSTAINING CHALLENGE
If a challenge for cause of an individual juror is sustained, the juror shall be discharged from the trial of the canse.
If a peremptory challenge to an individual juror is made, the juror shall be discharged likewise from the trial of the
cause.
Commitiee Motes

1968 Adoption. The first sentence of the suggested rule except for the inclusion of the words “for cause” is a transcription of section 913.09,
Florida Statutes. The last sentence has been added.

1972 Amendment. Same as prior rule.

RULE 3.350. PEREMPTORY CHALLENGES
{a) Number. Each party shall be allowed the following number of peremptory challenges:

(1) Felonies Punishable by Death or Imprisonment for Life. Ten, if the offense charged is punishable by
death or imprisonment for life.

i2) All Other Felonies. Six, if the offense charged is a felony not punishable by death or imprisonment for life.
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(3) Misdemeanors. Three, if the offense charged is a misdemeanor.

(b) Codefendants. If 2 or more defendants are jointly tried, each defendant shall be allowed the number of
peremptory challenges specified above, and in such case the state shall be allowed as many challenges as are
allowed to all of the defendants.

(¢} Multiple Counts and Multiple Charging Documents. If an indictment or information contains 2 or more
counts or if 2 or more indictments or informations are consolidated for trial, the defendant shall be allowed the
number of peremptory challenges that would be permissible in a single case, but in the interest of justice the judge
may use judicial discretion in extenuating circumstances to grant additional challenges to the accumulated maximum
based on the number of charges or cases included when it appears that there is a possibility that the state or the
defendant may be prejudiced. The state and the defendant shall be allowed an equal number of challenges.

id) Alternate Jurors. If | or 2 alternate jurors are called, each party is entitled to 1 peremptory challenge, in addition
to those otherwise allowed by law, for each alternate juror so called. The additional peremptory challenge may be used
only against the alternate juror and the other peremptory challenges allowed by law shall not be used against the
alternate juror.

(e} Additional Challenges. The trial judge may exercise discretion to allow additional peremptory challenges

when appropriate.
Committee Motes

1968 Adoption. The suggested rule is a transcription of section 913,08, Flonda Statutes, excluding subdivision (5], which is lifted from section
913,12}, Florida Statutes, and included since the several provisions relate to peremptory challenges. The question was raised regarding multiple
counts ar consolidation in their relation to the number of challenges. It was decided not to imply approval of multiple counts or consolidation.
The standing committee on Florida count rules raised the question as to whether or not this rule is procedural or substantive and directed the
subcommittes to call this fact to the attention of the supreme court.

1972 Amendment. Substantially same as prior rule; introductory language modernized.

1977 Amendment. This proposed rule amends rule 3.350(e) to allow the defendant and the state an equal number of peremptory challenges
and to permit the court to grant additional challenges to both parties where it appears that the state would otherwise be prejudiced.

19492 Amendment. The amendment adds (e) that specifically sets out the trial court”s discretion to allow peremptory challenges in addition to
those provided for in the rule. This amendment was one of several proposed by the jury management committee that provided for a reduction in the
number of peremptory challenges allowed by the rule. The majonty of the criminal procedure mles commitiee, while recommending against adoption
of the remaining proposals of the jury management committee, nevertheless felt it would be appropriate to add (e} to clarity that the trial court’s
discretion is not limited to those situations set out in {c) of the rule (i.e.. multiple counts or informations or indictments consolidated for trial).

RULE 3.360. OATH OF TRIAL JURORS
The following cath shall be administered to the jurors:

“Do you solemnly swear (or affirm) that you will well and wuly try the issues between the State of Florida and
the defendant and render a true verdict according to the law and the evidence, so help you God™

If any juror affirms, the clause “so help you God"” shall be omitted.

Committee Motes
1968 Adoption. The suggested rule is a transcription of section 913,11, Florida Statutes.

19721 Adoption. Language of prior rule amended slightly to modernize.
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RULE 3.361. WITNESS ATTENDANCE AND SUBPOENAS

(a) Subpoenas generally. Subpoenas for testimony before the court and subpoenas for production of tangible
evidence before the court may be issued by the clerk of the court or by any attorney of record in an action.

(b) Subpoena for testimony or production of tangible evidence.

(1) A subpoena for testimony or production of tangible evidence before the court shall state the name of the
court and the title of the action and shall command each person to whom it is directed to attend and give testimony
or produce the evidence at a time and place specified in the subpoena.

(2} Om oral request of an attorney, the clerk shall issue a subpoena for testimony before the court or a subpoena
for the production of tangible evidence before the court, signed and sealed but otherwise in blank, and the subpoena
shall be filled in by the attorney before service.

ie}) For production of tangible evidence.

i1} If a subpoena commands a person or entity to produce books, papers, documents, or tangible things, the
person or entity may move the court to quash or modify the subpoena before the time specified in the subpoena for
compliance.

{2) The court may (A) quash or modify the subpoena if it is unreasonable and oppressive, or (B) require the
person in whose behalf the subpoena is issued to advance the reasonable cost of producing the books, papers,
documents, or tangible things.

(d) Attendance and enforcement. A witness subpoenaed for testimony before the court or for production of
tangible evidence before the court shall appear and remain in attendance until excused by the court or by all parties.
A witness who refuses to obey a subpoena or who departs without being excused properly may be held in contermpt.

X. CONDUCT OF TRIAL; JURY INSTRUCTIONS
RULE 3.370. REGULATION AND SEPARATION OF JURORS

{a) During Trial. After the jurors have been sworn they shall hear the case as a body and, within the discretion of
the trial judge, may be sequestered. In capital cases, absent a showing of prejudice. the trial court may order that
between the guilt and penalty phases of the trial the jurors may separate for a definite time to be fixed by the court
and then reconvene before the beginning of the penalty phase.

(b) After Submission of Cause. Unless the jurors have been kept together during the trial the court may, after the
final submission of the cause, order that the jurors may separate for a definite time to be fixed by the court and then
reconvene in the courtroom before retiring for consideration of their verdict.

(¢} During Deliberations. Absent exceptional circumstances of emergency, accident, or other special necessity or
unless sequestration is waived by the state and the defendant, in all capital cases in which the death penalty is sought
by the state, once the jurors have retired for consideration of their verdict, they must be sequestered until such time
as they have reached a verdict or have otherwise been discharged by the court. In all other cases, the court, in its
discretion, either on the motion of counsel or on the court’s initiative, may order that the jurors be permitted to
separate. If jurors are allowed to separate, the trial judge shall give appropriate cautionary instructions.

Committee Motes
1968 Adoption. (a) Taken from section 91901, Flonda Statutes.

(b} Taken from section 919.02, Florida Statutes.
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1971 Amendment. (a) and {b) substantially the same as former rule 3.380, except that some language has been modemized. New provision
permits nonsequestered jury to separate after receiving case for consideration.

Former rule 3370 has been deleted as its substance is now contained in new Fules 3,150 through 3,153 on Joinder and Severance.
RULE 3.371. JUROR QUESTIONS OF WITNESSES

(a) Judicial Discretion. At the discretion of the presiding trial judge, jurors may be allowed to submit questions
of witnesses during the trial.

(b) Procedure. The trial judge shall utilize the following procedure if a juror indicates that the juror wishes to ask
a question:

1) the questions must be submitted in writing;

21 the wial judge shall review the gquestion outside the presence of the jury:

i3) counsel shall have an opportunity to object to the question outside the presence of the jury;
41 counsel shall be allowed to ask follow up questions; and

i5) the jury must be advised that if a question submitted by a juror is not allowed for any reason, the juror
must not discuss it with the other jurors and must not hold it against either party.

RULE 3.372. JUROR NOTEBOOKS

In its discretion, the court may authorize documents and exhibits to be included in notebooks for use by the jurors
during trial to aid them in performing their duties.

RULE 3.380. MOTION FOR JUDGMENT OF ACQUITTAL

(a) Timing, If, at the close of the evidence for the state or at the close of all the evidence in the cause, the court is
of the opinion that the evidence is insufficient to warrant a conviction, it may, and on the motion of the prosecuting
attorney or the defendant shall, enter a judgment of acquittal.

{b) Waiver. A motion for judgment of acquittal is not waived by subsequent introduction of evidence on behalf of
the defendant. The motion must fully set forth the grounds on which it is based.

(¢} Renewal. If the jury returns a verdict of guilty or is discharged without having returned a verdict, the
defendant’s motion may be made or renewed within 10 days after the reception of a verdict and the jury is
discharged or such further time as the court may allow.

Committee Motes
1968 Adoption. Substantially =ame as section 91508, Florida Statutes, except as follows:

(a) The existing statutory practice of granting directed verdicts is abolished in favor of the federal practice of having the judge enter a
Judgment of acquittal.

(b} The wording was changed to comply with the judgment of acquittal theory. A majority of the committee felt that the substance of the
cxisting statute was all right, but a minority felt that the language should be changed so that a defendant would waive an erroneous denial of his
motion for judgment of acquittal by introducing evidence. This point was raised in Wigging v, Stade, 101 50.2d 833 (Fla 1st DCA 1958), wherein
the court said that this statute is “inepily worded.”

1971 Amendment. (a) and {b) same as prior rale 3,660, transferred to better follow trial chronology. (c) provides time period for renewal of
maotion and is new.
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1980 Amendment. This brings rule 3.380ic} into conformity with Florida Rule of Civil Procedure 1 480ib) as it relates to the number of days
{1 Fy within which a party, either in a civil or criminal case, may make or renew a motion for judgment of acquittal. There appears (o be no sound
reason for the distinction between the criminal rale (4 days or such greater time as the court may allow, not to exceed 15 days) and the civil rale
(10 days).

RULE 3.381. FINAL ARGUMENTS

In all criminal trials, excluding the sentencing phase of a capital case, at the close of all the evidence. the
prosecuting attorney shall be entitled to an initial elosing argument and a rebuttal closing argument before the jury or
the court sitting without a jury. Failure of the prosecuting attorney to make a closing argument shall not deprive the
defense of its right to make a closing argument or the prosecuting attorney's right to then make a rebuttal argument.
If the defendant does not present a closing argument, the prosecuting attorney will not be permitted a rebuttal
argument.

RULE 3.3M. JURY INSTRUCTIONS

(a) Subject of Instructions. The presiding judge shall instruct the jury only on the law of the case of before or
after the argument of counsel and may provide appropriate instructions during the trial. If the instructions are given
prior to final argument, the presiding judge shall give the jury final procedural instructions after final arguments are
concluded and prior to deliberations. Except in capital cases, the judge shall not instruct the jury on the sentence that
may be imposed for the offense for which the accused is on trial.

(b) Form of Instructions. The instruction to a jury shall be orally delivered and shall also be in writing. All
written instructions shall also be filed in the cause.

(¢} Written Request. At the close of the evidence. or at such earlier time during the trial as the court reasonably
directs, any party may file written requests that the court instruct the jury on the law as set forth in the requests.
The court shall inform counsel of its proposed action on the request and of the instructions that will be given prior
to their argument to the jury.

(d) Objections. No party may raise on appeal the giving or failure to give an instruction unless the party objects
thereto before the jury retires to consider its verdict, stating distinctly the matter to which the party objects and the
grounds of the objection. Opportunity shall be given to make the objection out of the presence of the jury.

(e} Transcript and Review. When an objection is made to the giving of or failure to give an instruction, no
exception need be made to the court’s ruling thereon in order to have the ruling reviewed, and the grounds of
objection and ruling thereon shall be taken by the court reporter and, if the jury returns a verdict of guilty,
transcribed by the court reporter and filed in the cause.

Committee Notes
1972 Adoption. The committee adopted section 91810, Florida Statutes, with only minor modification as to terminology.
1988 Amendment. To assist the jury in understanding the jury instrections.

1992 Amendment. Suggesied change in wording to make (d) clearer and easier to understand and also so it more closely follows its federal
counterpart, Federal Rule of Criminal Procedure 300,

RULE 3.391. SELECTION OF FOREPERSON OF JURY
The court shall instruct the jurors to select one of their number foreperson.
Committee Notes

1968 Adoption. This rule was inserted in order to clarify the system of selecting jury foreman.

1972 Amendment. Same as former rule 3 390,
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RULE 3.4M. MATERIALS TO THE JURY ROOM

(a) Discretionary Materials. The court may permit the jury, upon retiring for deliberation. to take to the jury
O
(1) acopy of the charges against the defendant;

{2} forms of verdict approved by the court, after being first submitted to counsel;

{3} all things received in evidence other than depositions. If the thing received in evidence is a public record or
a private document which, in the opinion of the court, cught not to be taken from the person having it in custody, a
copy shall be taken or sent instead of the original.

{b) Mandatory Materials. The court must provide the jury, upon retiring for deliberation, with a written copy of
the instructions given to take to the jury room.

Committee Motes
1968 Adoption. (1) and (2} same as section 919.04( 1) and {2). Florida Statutes.
Section (3} was changed from the existing section 919.0443) by adding to the things which should not be taken with or sent to the jury, written
or recorded statements or confessions. [t was felt by the committee that the present practice of allowing such things to be taken with the jury is
unfair and emphasizes such statements or confessions to the jury. Since they are always read to the jury they should receive no additional

cmphasis than the testimony of any witness from the stand. [Court did not approve this change. |

1972 Amendment. {a) permits a copy of the indictment or information to be taken to the jury room. The committee deliberated at length about
this provision but finally approved same. (b), {c), and {d} are same as former rule 3.40(a), (b}, and (c) [but some terminology has been changed].

RULE 3.410. JURY REQUEST TO REVIEW EVIDENCE OR FOR ADDITIONAL INSTRUCTIONS

After the jurors have retired to consider their verdict, if they request additional instructions or to have any
testimony read to them they shall be conducted into the courtroom by the officer who has them in charge and the
court may give them the additional instructions or may order the testimony read to them. The instructions shall be
given and the testimony read only after notice to the prosecuting attorney and to counsel for the defendant.

Commitiee Motes
1968 Adoption. Same as section 919,05, Flornida Statutes.

1972 Amendment. This is the same as former rale 3.4 10, except that the former rule made it mandatory for the trial judge to give additional
instructions upon request. The committee feels that this should be discretionary.

RULE 3.420. RECALL OF JURY FOR ADDITIONAL INSTRUCTIONS

The court may recall the jurors after they have retired to consider their verdict to give them additional instructions
or to correct any erroneous instructions given them. The additional or corrective instructions may be given only after
notice to the prosecuting attorney and to counsel for the defendant.

Commitiee Motes
1968 Adoption. Same as section 919,06, Florida Statutes.

1972 Amendment. Same as former rule.
RULE 3.43. JURY NOT RECALLABLE TO HEAR ADDITIONAL EVIDENCE

After the jurors have retired to consider their verdict the court shall not recall the jurors to hear additional
evidence.
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Committee Motes
1968 Adoption. Same as section 919,07, Florida Statutes.

1972 Amendment. Same as prior rule.
XI. THE VERDICT
RULE 3.440. RENDITION OF VERDICT; RECEPTION AND RECORDING

When the jurors have agreed upon a verdict they shall be conducted into the courtroom by the officer having them in
charge. The court shall ask the foreperson if an agreement has been reached on a verdict. If the foreperson answers in
the affirmative, the judge shall call on the foreperson to deliver the verdict in writing to the clerk. The court may then
examine the verdict and correct it as to matters of form with the unanimous consent of the jurors. The clerk shall then
read the verdict to the jurors and, unless disagreement is expressed by one or more of them or the jury is polled, the
verdiet shall be entered of record, and the jurors discharged from the cause. No verdict may be rendered unless all of the
trial jurors concur in it.

Committee Motes
1968 Adoption. Same as section 919,09, Flornda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.450. POLLING THE JURY

On the motion of either the state or the defendant or on its own motion, the court shall cause the jurors to be asked
severally if the verdict rendered is their verdict. If a juror dissents, the court must direct that the jury be sent back for
further consideration. If there is no dissent the verdict shall be entered of record and the jurors discharged. However,
no motion to poll the jury shall be entertained after the jury is discharged or the verdict recorded.

Committee Motes

1968 Adoption. Same as section 919,10, Florida Statutes, except elimination of polling jury after directed verdict in view of innovation of
“judgment of scquittal.”

1972 Amendment. Same as prior rule.

RULE 3.451. JUDICIAL COMMENT ON VERDICT

While it 1s appropriate for the court to thank jurors at the conclusion of a trial for their public service, the court
shall not praise or criticize their verdict.

Committee Motes

1972 Adoption. From ABA Standard 5.6, Trial by Jury.

RULE 3.470. PROCEEDINGS ON SEALED VERDICT

The court may, with the consent of the prosecuting attorney and the defendant, direct the jurors that if they should
agree upon a verdict during a temporary adjournment of the court, the foreperson and each juror shall sign the same, and
the verdict shall ke sealed in an envelope and delivered to the officer having charge of the jury, after which the jury may
separate until the next convening of the court. When the court authorizes the rendition of a sealed verdict, it shall
admonish the jurors not to make any disclosure concerning it or to speak with other persons concerning the cause, until
their verdict shall have been rendered in open court. The officer shall. forthwith, deliver the sealed verdict to the clerk.
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When the jurors have reassembled in open court, the envelope shall be opened by the court or clerk and the same
proceedings shall be had as in the receiving of other verdicts.

Committee Motes
1968 Adoption of Hule 3.470. Same as section 919,12, Florida Statutes.

1968 Adoption of Hule 3.480. Same as section 91913, Florida Statutes.

1972 Amendment. Former rule 3 430 has been deleted, its substance now contained in rule 3. 470, Substantially same as former rules 3.470
and 3.480.

RULE 3.4%. DETERMINATION OF DEGREE OF OFFENSE

If the indictment or information charges an offense divided into degrees, the jury may find the defendant guilty of the
offense charged or any lesser degree supported by the evidence. The judge shall not instruct on any degree as to which
there is no evidence.

Committee Motes
1968 Adoption. Same as 919.14.

1972 Amendment. Same as prior rule except references to affidavit have been deleted.
RULE 3.500. VERDICT OF GUILTY WHERE MORE THAN ONE COUNT

If different offenses are charged in the indictment or information on which the defendant is tried. the jurors shall, if
they convict the defendant, make it appear by their verdict on which counts or of which offenses they find the
defendant guilty.

Committee Motes
1968 Adoption. Same as section 919,15, Florida Stattes.

1972 Amendment. Amended to modernize the language of the mule. Substantially the same as prior rule.

RULE 3.505. INCONSISTENT VERDICTS

The state need not elect between inconsistent counts, but the trial court shall submit to the jury verdict forms as to
each count with instructions applicable to returning its verdicts from the inconsistent counts.

Committee Motes

1977 Adoption. Although there appears to be no rule or statute relating to “election,” many Florida cases refer to the fact that the trial court is
required to make the state elect, betore or during trial, between inconsistent counts. Many times the circumstances show conclusively that the
accused is guilty of one or the other of inconsistent offenses. Since the evidence is then inconsistent with any reasonable hypothesis of innocence,
the circumstantial rule is satisfied and the evidence should support a verdict of guilty as to either offense. In such a case the state should not be
required to elect. This new rule is intended to lead to uniformity throughout the state on this issue and is more consonant with rule 3. 140(k)5).

RULE 3.510. DETERMINATION OF ATTEMPTS AND LESSER INCLUDED OFFENSES

On an indictment or information on which the defendant is to be tried for any offense the jury may convict the
defendant of:

i{a) an attempt to commit the offense if such attempt is an offense and is supported by the evidence. The judge
shall not instruct the jury if there is no evidence to support the attempt and the only evidence proves a completed
offense; or

EFTA01090814



ih) any offense that as a matter of law is a necessarily included offense or a lesser included offense of the offense
charged in the indictment or information and is supported by the evidence. The judge shall not instruct on any lesser
included offense as to which there is no evidence.

Committee Motes

1968 Adoption. Same as section 91916, Florida Statutes. The standing committee on Florida court rules raised the question as to whether this
rule is procedural or substantive and directed the subcommitiee to call this fact to the attention of the supreme court.

1972 Amendment. Same as prior rule except that references to affidavit have been deleted.
RULE 3.520. VERDICT IN CASE OF JOINT DEFENDANTS

On the trial of 2 or more defendants jointly the jurors may render a verdict as to any defendant in regard to whom
the jurors agree.

Committee Motes
1968 Adoption. Same as section 919,17, Flonda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.53). RECONSIDERATION OF AMBIGUOUS OR DEFECTIVE YVERDICT

If a verdict is so defective that the court cannot determine from it whether the jurors intended to acquit the
defendant or to convict the defendant of an offense for which judgment could be entered under the indictment or
information on which the defendant is tried, or cannot determine from it on what count or counts the jurors intended
to acquit or convict the defendant, the court shall, with proper instructions, direct the jurors to reconsider the verdict,
and the verdict shall not be received until it shall clearly appear therefrom whether the jurors intended to convict or
acquit the defendant and on what count or counts they intended to acquit or convict the defendant. If the jury persists
in rendering a defective verdict, the court shall declare a mistrial.

Committee Motes
1968 Adoption. Same as section 919,18, Flornida Statutes.

1972 Amendment. Same as prior rule.
RULE 3.540. WHEN VERDICT MAY BE RENDERED

A verdict may be rendered and additional or corrective instructions given on any day, including Sunday or any
legal holiday.

Committee Motes
1968 Adoption. Same as section 919,19, Flonda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.550. DISPOSITION OF DEFENDANT

If a verdict of guilty is rendered the defendant shall, if in custody. be remanded. If the defendant is at large on bail,
the defendant may be taken into custody and committed to the proper official or remain at liberty on the same or
additional bail as the court may direct.

Committee Motes

1968 Adoption. Same as section 919,20, Flornida Statutes.
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RULE 3.560. DISCHARGE OF JURORS
After the jurors have retired to consider their verdict, the court shall discharge them from the cause when:
{a) their verdict has been received;

b} on the expiration of such time as the court deems proper, if the court finds there is no reasonable probability
that the jurors can agree on a verdict; or

(¢} a necessity exists for their discharge.

The court may in any event discharge the jurors from the cause if the prosecuting attorney and the defendant consent
to the discharge.

Committee Motes
1968 Adoption. Same as section Y19.21, Florida Statutes, except (4) omitted.

1972 Amendment. Same as prior rule.
RULE 3.570. IRREGULARITY IN RENDITION, RECEPTION, AND RECORDING OF VERDICT

Mo irregularity in the rendition or reception of a verdict may be raised unless it is raised before the jury is
discharged. No irregularity in the recording of a verdict shall affect its validity unless the defendant was in fact
prejudiced by the irregularity.

Committee Motes

1968 Adoption. Rule 3570 is same as section 91922, Florida Statutes.

Section 91923, Florida Statutes, was not included in the rules. This deals with the recommendation of mercy and it was felt that this was ot
procedural but substantive and not within the scope of the rulemaking power of the supreme court.

1972 Amendment. Same as prior rule.

RULE 3.575. MOTION TO INTERVIEW JUROR

A party who has reason to believe that the verdict may be subject to legal challenge may move the court for an order
permitting an interview of a juror or jurors to so determine. The motion shall be filed within 10 days after the rendition
of the verdict, unless good cause is shown for the failure to make the motion within that time. The motion shall state the
name of any juror to be interviewed and the reasons that the party has to believe that the verdict may be subject to
challenge. After notice and hearing, the trial judge, upon a finding that the verdict may be subject to challenge, shall
enter an order permitting the interview, and setting therein a time and a place for the interview of the juror or jurors,
which shall be conducted in the presence of the court and the parties. If no reason is found to believe that the verdict
may be subject to challenge, the court shall enter its order denying permission to interview.

Court Commentary

204 Amendment. This mule does not abrogate Rule Regulating The Florida Bar 4-3.5(dy4), which allows an attormey to interview a juror to
determine whether the verdict may be subject to legal challenge after filing a notice of intention to interview.

XIL POST-TRIAL MOTIONS

RULE 3.580. COURT MAY GRANT
NEW TRIAL

When a verdict has been rendered against the defendant or the defendant has been found guilty by the court, the
court on motion of the defendant. or on its own motion, may grant a new trial or arrest judgment.
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Committee Motes
1968 Adoption. 5ame as section 920001, Florida Statutes, except arrest of judgment is added.

1972 Amendment. Same as prior rule.

RULE 3.5%. TIME FOR AND METHOD OF MAKING MOTIONS; PROCEDURE; CUSTODY
PENDING HEARING

{a) Time for Filing in Noncapital Cases. A motion for new trial or in arrest of judgment, or both, in cases in
which the state does not seek the death penalty, may be made within 10 days after the rendition of the verdict or the
finding of the court. A timely motion may be amended to state new grounds without leave of court prior to
expiration of the 10-day period and in the discretion of the court at any other time before the motion is determined.

{b) Time for Filing in Capital Cases Where the Death Penalty Is an Issue. A motion for new trial or arrest of
judgment, or both, or for a new penalty phase hearing may be made within ten days after written final judgment of
conviction and sentence of life imprisonment or death is filed. The motion may address grounds which arose in the
guilt phase and the penalty phase of the trial. Separate motions for the guilt phase and the penalty phase may be
filed. The motion or motions may be amended without leave of court prior to the expiration of the ten day period,
and in the discretion of the court, at any other time before the motion is determined.

(e} Oral Motions. When the defendant has been found guilty by a jury or by the court, the motion may be
dictated into the record. if a court reporter 1s present. and may be argued immediately after the return of the verdict
or the finding of the court. The court may immediately rule on the motion.

(d) Written Motions. The motion may be in writing, filed with the clerk: it shall state the grounds on which it is
based. A copy of a written motion shall be served on the prosecuting attorney. When the court sets a time for the
hearing thereon. the clerk may notify counsel for the respective parties or the attorney for the defendant may serve
notice of hearing on the prosecuting officer.

(e} Custody Pending Motion. Until the motion is disposed of, a defendant who is not already at liberty on bail
shall remain in custody and not be allowed liberty on bail unless the court on good cause shown (if the offense for
which the defendant is convicted is bailable) permits the defendant to be released on bail until the motion is disposed
of. If the defendant is already at liberty on bail that is deemed by the court to be good and sufficient, it may permit
the defendant to continue at large on such bail until the motion for new trial is heard and disposed of.

Committee Motes

1968 Adoption. (a) The same as the first part of section 920.02(3), Florida Statutes, except that the statutory word “further” is changed o
“greater” in the rule and provision for motion in arrest of judgment is added.

(b}  Substantially the same as first part of section 920.02(2), Florida Statutes. The rule omits the requirement that the defendant be sentenced
immediately on the denial of & motion for new trial (the court might wish to place the defendant on probation or might desire w call for a
presentence investigation). The rule also omits the statute’s reguirement that an order of denial be dictated to the court reporter, because the clerk

15 supposed to be taking minutes at this stage.

NOTE: The provisions of the last part of section 9200.02(2). Florida Statutes, as to supersedeas and appeal are not incorporated into this rule;
such provisions are nol germane wo motions for new trial or arrest of judgment.

(c)  Substantially same as section 920003, Florida Statutes.
(d} Substantially same as last part of section 920.0203), Florida Statutes, except that the last sentence of the rule is new.,

NOTE: The provisions of section 9200.02(4), Florida Statutes, relating to supersedeas on appeal and the steps that are necessary to obtain one,
are not incorporated into o rule. The provisions of section 92000204 ) do not belong in a group of rules dealing with motions for new trial.

1972 Amendment. Substantially the same as prior rule.
1980 Amendment. This brings rule 3.5%{a) into conformity with Florida Rule of Civil Procedure 1.530(b) as it relates to the time within

which a motion for new trial or in arrest of judgment may be filed. It also allows the defendant in a criminal case the opporunity to amend the
motion. The opportunity to amend already exists in a civil case. No sound reason exists to justify the disparities in the rules.
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20 Amendment. This amendment provides the time limitations and procedures for moving for new trial, arrest of judgment or a new penalty
phase in capital cases in which the death penalty is an issue. The motion may be made within ten days after written final judgment of conviction
and sentence of life imprisonment or death is filed.

RULE 3.6, GROUNDS FOR NEW TRIAL

(a) Grounds for Granting. The court shall grant a new trial if any of the following grounds is established.
i1} The jurors decided the verdict by lot.

{2} The verdict is contrary to law or the weight of the evidence.

i3) New and material evidence, which, if introduced at the trial would probably have changed the verdict or finding
of the court, and which the defendant could not with reasonable diligence have discovered and produced at the trial, has
been discovered.

(b) Grounds for Granting if Prejudice Established. The court shall grant a new trial if any of the following
grounds is established, providing substantial rights of the defendant were prejudiced thereby.

(1) The defendant was not present at any proceeding at which the defendant’s presence is required by these
rules.

{2} The jury received any evidence out of court, other than that resulting from an authorized view of the
premises.

{3} The jurors, after retiring to deliberate upon the verdict, separated without leave of court.
(4} Any juror was guilty of misconduct.

{5} The prosecuting attorney was guilty of misconduct.

{6) The court erred in the decision of any matter of law arising during the course of the trial.

{7} The court erroneously instructed the jury on a matter of law or refused to give a proper instruction requested
by the defendant.

{8) For any other cause not due to the defendant’s own fault, the defendant did not receive a fair and impartial
trial.

(c) Evidence. When a motion for new trial calls for a decision on any question of fact, the court may consider evidence
on the motion by affidavit or otherwise.

Committee Motes

1968 Adoption. Same as sections 920,04 and 9200005, Florida Statutes, except that the last paragraph of section 920,05 is omitted from the rule.
The provision of the omitted paragraph that a new trial shall be granted to a defendant who has not received a fair and impartial trial through no
personal fault is inserted in the rule as subdivision (b)(8). The provision of the omitted paragraph of the statute which requires a new trial when
the sentence excecds the penalty provided by law is omitted from the rule because no defendant is entitled to a new trial merely because an
excessive sentence has been pronounced. The standing committee on Florida court rules questioned whether this rule is procedural or substantive
and directed the subcommittee to call this fact to the attention of the supreme court.

(c) Same as second paragraph of section 920007, Florida Statutes.

1972 Amendment. Same as prior rule.
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RULE 3.610. MOTION FOR ARREST OF JUDGMENT; GROUNDS
The court shall grant a motion in arrest of judgment only on | or more of the following grounds:

{a) The indictment or information on which the defendant was tried is so defective that it will not support a
judgment of conviction.

b} The court is without jurisdiction of the cause.

(¢} The verdict is so uncertain that it does not appear therefrom that the jurors intended to convict the defendant
of an offense of which the defendant could be convicted under the indictment or information under which the
defendant was tried.

{d} The defendant was convicted of an offense for which the defendant could not be convicted under the indict-
ment or information under which the defendant was tned.

Committee Motes
1968 Adoption. Note that (a} 1) of the rule revamps section 920.05(2)(a) through (d), Florida Statutes. in an effort to betier take into account
the fact that an accusatorial writ that would not withstand a motion to gquash (dismiss) might well support a judgment of conviction if no such
motion is filed. See Sinclair v Saafe, 46 50 2d 453 (1950).
Mote also that, where appropriate, the rule mentions “affidavit™ in addition to “indictment™ and “information.” The standing committee on
Florida court rules questioned whether this rule is procedural or substantive and directed the subcommittee to call this fact to the attention of the

sSUpreme court.

1972 Amendment. Same as prior rule. References to trial affidavit deleted.
RULE 3.620. WHEN EVIDENCE SUSTAINS ONLY CONVICTION OF LESSER OFFENSE

When the offense is divided into degrees or necessarily includes lesser offenses and the court, on a motion for new
trial, is of the opinion that the evidence does not sustain the verdict but is sufficient to sustain a finding of guilt of a
lesser degree or of a lesser offense necessarily included in the one charged. the court shall not grant a new trial but
shall find or adjudge the defendant guilty of the lesser degree or lesser offense necessarily included in the charge,
unless a new trial is granted by reason of some other prejudicial error.

Committee Motes
1968 Adoption. Substantially the same as section 920006, Florda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.630. SENTENCE BEFORE OR AFTER MOTION FILED

The court in its discretion may sentence the defendant either before or after the filing of a motion for new trial or
arrest of judgment.

Committee Motes
1968 Adoption. 5ame as first paragraph of section 920007, Florida Statutes. Provision for arrest of judgment is added.

1972 Amendment. Same as prior rule.
RULE 3.640. EFFECT OF GRANTING NEW TRIAL

When a new trial is granted, the new trial shall proceed in all respects as if no former trial had occurred except that
when an offense is divided into degrees or the charge includes a lesser offense, and the defendant has been found
guilty of a lesser degree or lesser included offense, the defendant cannot thereafter be prosecuted for a higher degree
of the same offense or for a higher offense than that of which the defendant was convicted.
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Committee Motes

1968 Adoption. Based on section 920,04, Flonda Statutes. The second paragraph of the existing statute allows the testimony of an absent
witness, given at a former trial, to be used only if the witness is absent from the state or dead. This has been enlarged to include absent witnesses
who are physically incapacitated to attend court or who have become mentally incapacitated to testify since the former trial.

1972 Committee Mote. Same as prior rule.
XL JUDGMENT
RULE 3.650. JUDGMENT DEFINED

The term “judgment” means the adjudication by the court that the defendant is guilty or not guilty.
Committee Motes
1968 Adoption. Substantially the same as section 921.01, Flonda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.670. RENDITION OF JUDGMENT

If the defendant is found guilty, a judgment of guilty and, if the defendant has been acquitted, a judgment of not
guilty shall be rendered in open court and in writing, signed by the judge. filed, and recorded. However, where
allowed by law, the judge may withhold an adjudication of guilt if the judge places the defendant on probation.

When a judge renders a final judgment of conviction, withholds adjudication of guilt after a verdict of guilty,
imposes a sentence, grants probation, or revokes probation, the judge shall forthwith inform the defendant
concerning the rights of appeal therefrom, including the time allowed by law for taking an appeal. Within 15 days
after the signed written judgment and sentence is filed with the clerk of court, the clerk of the court shall serve on
counsel for the defendant and counsel for the state a copy of the judgment of conviction and sentence entered, noting
thereon the date of service by a centificate of service. If it is the practice of the trial court or the clerk of court to hand
deliver copies of the judgment and sentence at the time of sentencing and copies are in fact hand delivered at that
time, hand delivery shall be noted in the court file, but no further service shall be required and the certificate of
service need not be included on the hand-delivered copy.

Committee Notes

1968 Adoption. To the same effect as section 921.02, Florida Statutes, except the portion reading “in writing,
signed by the judge”™ which was added. Last sentence was added to permit the judge to operate under section
S48.0103), Florida Statutes.

The Florida law forming the basis of this proposal is found in article V, sections 4 and 5, Constitution of Florida,
concerning the right of appeal from a judgment of conviction; section 92406, Florida Statutes, specifying when a
defendant may take an appeal; section 924.09, Florida Statutes, and Florida Criminal Appellate Rule 6.2 concerning
the time for taking appeals by a defendant in criminal cases; and section 948.01 1, Florida Statutes, providing for a
sentence of a fine and probation as to imprisonment.

The purpose of the proposed rule is to provide assurance that a defendant, represented or unrepresented by
counsel, will have authoritative and timely notice of the right to appeal.

1972 Amendment. Same as prior rule [but some terminology has been changed].

2005 Amendment. Amended to conform with section 775.08435, Florida Statutes (2004), effective July 1. 2004
{ch. 2004-60, Laws of Fla.).
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RULE 3.680. JUDGMENT ON INFORMAL VERDICT

If a verdict is rendered from which it can be clearly understood that the jurors intended to acquit the defendant, a
judgment of not guilty shall be rendered thereon even though the verdict is defective. No judgment of guilty shall be
rendered on a verdict unless the jurors clearly express in it a finding of guilt of the defendant.

Committee Notes
1968 Adoption. Same as section 921,02, Flonda Statutes.

1972 Amendment. Same as prior rule.

RULE 3.6%. JUDGMENT OF NOT GUILTY; DEFENDANT DISCHARGED AND SURETIES
EXONERATED

When a judgment of not guilty is entered. the defendant, if in custody, shall be immediately discharged unless the
defendant 1s in custody on some other charge. If the defendant is at large on bail, the defendant’s sureties shall be
exonerated and, if money or bonds have been deposited as bail, the money or bonds shall be refunded.

Committee Motes
1968 Adoption. Same as section 92104, Flonda Statutes.

1972 Amendment. Same as prior rule.
RULE 3.691. POST-TRIAL RELEASE

(a) When Authorized. All persons who have been adjudicated guilty of the commission of any offense, not
capital, may be released, pending review of the conviction, at the discretion of either the trial or appellate court,
applying the principles enunciated in Younghans v. State, 90 50.2d 308 (Fla. 1956}, provided that no person may be
admitted to bail on appeal from a conviction of a felony unless the defendant establishes that the appeal is taken in good
faith, on grounds fairly debatable, and not frivolous. However, in no case shall bail be granted if such person has
previously been convicted of a felony, the commission of which occurred prior to the commission of the subsequent
felony, and the person’s civil rights have not been restored or if other felony charges are pending against the person and
probable cause has been found that the person has committed the felony or felonies at the time the request for bail is
made.

{b) Written Findings. In any case in which the court has the discretion to release the defendant pending review of
the conviction and, after the defendant’s conviction, denies release, it shall state in writing its reasons for the denial.

ic) Appeal from Denial. An order by a trial court denying bail to a person pursuant to the provisions of
subdivision (a) may be appealed as a matter of right to an appellate court and the appeal shall be advanced on the
calendar of the appellate court for expeditious review.

{d) Conditions of Release. If the defendant is released after conviction and on appeal, the condition shall be: (1)
the defendant will duly prosecute the appeal; (2) the defendant will surrender himself or herself in execution of the
Judgment or sentence on its being affirmed or modified or on the appeal being dismissed: or in case the judgment is
reversed and the canse remanded for a new trial, the defendant will appear in the court to which the cause may be
remanded for a new trial, that the defendant will appear in the court to which the cause may be remanded and submit
to the orders and process thereof and will not depart the jurisdiction of the court without leave.

(e} Approval of Bond. The court shall approve the sufficiency and adequacy of the bond, its security, and sureties,
prior to the release of the defendant.
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Committee Motes

1977 Amendment. Chapter 76- 138, section 2, Laws of Florida, by appropriate vote, repealed the provisions of rule 3691, insofar as they were
inconsistent with the legislative act. This rule has been amended to include the provisions of Chapter 76- 138, Laws of Florida.

RULE 3.692. PETITION TO SEAL OR EXPUNGE

(a) Requirements of Petition. All relief sought by reason of sections 943.0585-943.059, Florida Statutes, shall be
by written petition, filed with the clerk. The petition shall state the grounds on which it is based and the official records
to which it is directed and shall be supported by an affidavit of the party seeking relief, which affidavit shall state with
particularity the statutory grounds and the facts in support of the motion. A petition seeking to seal or expunge
nonjudicial criminal history records must be accompanied by a certificate of eligibility issued to the petitioner by the
Florida Department of Law Enforcement. A copy of the completed petition and affidavit shall be served on the prose-
cuting attorney and the arresting authority. Notice and hearing shall be as provided in rule 3.590c).

(b) State’s Response; Evidence. The state may traverse or demur to the petition and affidavit. The court may
receive evidence on any issue of fact necessary to the decision of the petition.

(¢} Written Order. If the petition is granted, the court shall enter its written order so stating and further setting
forth the records and agencies or departments to which it is directed.

(d) Copies of Order. On the receipt of an order sealing or expunging nonjudicial criminal history records, the
clerk shall furnish a certified copy thereof to each agency or department named therein except the court.

(e} Clerk’s Duties. In regard to the official records of the court, including the court file of the cause, the clerk shall:
i1} remove from the official records of the court, excepting the court file, all entries and records subject to the

order, provided that, if it is not practical to remove the entries and records, the clerk shall make certified copies
thereof and then expunge by appropriate means the original entries and records;

{2} seal the entries and records, or certified copies thereof, together with the court file and retain the same in a
nonpublic index, subject to further order of the court (see folmson v. Stare, 336 50.2d 93 (Fla. 1976));

{3) in multi-defendant cases, make a certified copy of the contents of the court file that shall be sealed under
subdivision (2). Thereafter, all references to the petitioner shall be expunged from the original court file.

(f) Costs. All costs of certified copies involved herein shall be borne by the movant, unless the movant is
indigent.

Committee Notes

1984 Amendment. Substantially the same as the former mule. The statutory reference in (1) was changed to cite the current statute and
terminology was changed accordingly. Subdivision (f) of the former rule was deleted because it dealt with substantive matters covered by section
043058, Florida Statutes (1981

20M Amendment. Substantially the same as the former rule, but references to certificate of eligibility for obtaining nonjudicial criminal
histary records were added pursuant to Srare v. DLW, 686 So. 2d 1331 (Fla. 19946).

XIV. SENTENCE

RULE 3.7M). SENTENCE DEFINED; PRONOUNCEMENT AND ENTRY: SENTENCING JUDGE

(a) Sentence Defined. The term sentence means the pronouncement by the court of the penalty imposed on a
defendant for the offense of which the defendant has been adjudged guilty.

EFTA01090822



(b} Pronouncement and Entry. Every sentence or other final disposition of the case shall be pronounced inopen
court, including, if available at the time of sentencing, the amount of jail time credit the defendant is to receive. The
final disposition of every case shall be entered in the minutes in courts in which minutes are kept and shall be
docketed in courts that do not maintain minutes.

[Editor's Note: See Grossman v, State, 525 50.2d 833 (Fla. 1988) for pronowncement procedure when defendant is
sentenced fo death. |

(¢} Sentencing Judge.

(1) Noncapital Cases. In any case, other than a capital case, in which it is necessary that sentence be
pronounced by a judge other than the judgze who presided at trial or accepted the plea, the sentencing judge shall not
pass sentence until the judge becomes acquainted with what transpired at the trial, or the facts, including any plea
discussions. concerning the plea and the offense.

{2) Capital Cases. In any capital case in which it is necessary that sentence be pronounced by a judge other than
the judge who presided at the capital trial. the sentencing judge shall conduct a new sentencing proceeding before a jury
prior to passing sentence.

Committee Notes

1968 Adoption. This mle is a revamped version of section 92105, Florida Statutes.

1972 Amendment. Subdivisions (a) and (b) are substantially the same as in former mle. Subdivision {c) was added o emphasize that the sentencing
procedure should be conducted by the trial judge or the judge taking the plea. The rule makes provision for emergency situations when such judge is
unavailable.

RULE 3.701. SENTENCING GUIDELINES

(a) Use with Forms. This rule is to be used in conjunction with forms 3.988(a)—(i).

(b) Statement of Purpose. The purpose of sentencing guidelines is to establish a uniform set of standards to
guide the sentencing judge in the sentence decision-making process. The guidelines represent a synthesis of current
sentencing theory and historic sentencing practices throughout the state. Sentencing guidelines are intended to elimi-
nate unwarranted variation in the sentencing process by reducing the subjectivity in interpreting specific offense-
related and offender-related criteria and in defining their relative importance in the sentencing decision. The
sentencing guidelines embody the following principles:

i1} Sentencing should be neutral with respect to race. gender, and social and economic status.

{2} The primary purpose of sentencing is to punish the offender. Rehabilitation and other traditional
considerations continue to be desired goals of the criminal justice system but must assume a subordinate role.

{3} The penalty imposed should be commensurate with the severity of the convicted offense and the
circumstances surrounding the offense.

{4} The severity of the sanction should increase with the length and nature of the offender’s criminal history.

(5} The sentence imposed by the sentencing judge should reflect the length of time to be served, shortened only
by the application of gain time.

(6) While the sentencing guidelines are designed to aid the judge in the sentencing decision and are not intended
to usurp judicial discretion, departures from the presumptive sentences established in the guidelines shall be
articulated in writing and made when circumstances or factors reasonably justify the aggravation or mitigation of the
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sentence. The level of proof necessary to establish facts supporting a departure from a sentence under the guidelines
is a preponderance of the evidence.

{7) Because the capacities of state and local correctional facilities are finite, use of incarcerative sanctions
should be limited to those persons convicted of more serious offenses or those who have longer criminal histories.
To ensure such usage of finite resources, sanctions used in sentencing convicted felons should be the least restrictive
necessary to achieve the purposes of the sentence.

(e} Offense Categories. Offenses have been grouped into 9 offense categories encompassing the following
statutes:

Category 1: Murder, manslaughter: Chapter 782 {except subsection T82.04( 1 ){a)), subsection 316.193(3)(c)3, and
subsection 327.351(2).

Category 2: Sexual offenses: Section 775.22, chapters 794 and 800, section 826.04, and section 491.0112.
Category 3: Robbery: Section 812,13, and sections 812,133 and §12.135.

Category 4: Violent personal crimes: Section 23106, chapters 784 and 836, section 843.01, and subsection
IELA114).

Category 5: Burglary: Chapter 810, section 817.025, and subsection 806 13(3).

Category 6: Thefts. forgery, frand: Sections 192.037 and 20656, chapters 322 and 409, section 370,142, section
415.111, chapter 443, section 4933175, sections 4940018, 496,413, and 496.417, chapter 509, subsection
517300101 )ia). subsections 585.145(3) and 585.85(2), section 687,146, and chapters 812 {except section 812.13),
815, 817, 831, and 832,

Category 7: Drugs: Section 499.005 and chapter 893,

Category 8: Weapons: Chapter 790 and section 944 40,

Category 9: All other felony offenses.

(d) General Rules and Definitions.

i1} One guideline scoresheet shall be utilized for each defendant covering all offenses pending before the count
for sentencing. The state attorney's office will prepare the scoresheets and present them to defense counsel for
review as to accuracy in all cases unless the judge directs otherwise. The sentencing judge shall approve all

scoresheets.

(2} “Conviction” means a determination of guilt resulting from plea or trial, regardless of whether adjudication
was withheld or whether imposition of sentence was suspended.

{3) “Primary offense” is defined as the offense at conviction that, when scored on the guidelines scoresheet,
recommends the most severe sanction. In the case of multiple offenses, the primary offense is determined in the

following manner:

(A) A separate guidelines scoresheet shall be prepared scoring each offense at conviction as the “primary
offense at conviction” with the other offenses at conviction scored as “additional offenses at conviction.”

(B} The guidelines scoresheet that recommends the most severe sentence range shall be the scoresheet to be
utilized by the sentencing judge pursuant to these guidelines.
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{41 All other offenses for which the offender is convicted and that are pending before the court for sentencing at
the same time shall be scored as additional offenses based on their degree and the number of counts of each.

{5) “Prior record” refers to any past criminal conduct on the part of the offender, resulting in conviction, prior to
the commission of the primary offense. Prior record includes all prior Florida, federal, out-of-state, military, and
foreign convictions, as well as convictions for violation of municipal or county ordinances that bring within the
municipal or county code the violation of a state statute or statutes. Provided, however, that:

{A) Entries in criminal histories that show no disposition, disposition unknown, arrest only, or other noncon-
viction disposition shall not be scored.

(B} When scoring federal, foreign, military, or out-of-state convictions, assign the score for the analogous or
parallel Florida statute.

(C} When unable to determine whether an offense at conviction is a felony or a misdemeanor, the offense
should be scored as a misdemeanor. When the degree of the felony is ambiguous or impossible to determine, score
the offense as a third-degree felony.

(I Prior record shall include criminal traffic offenses, which shall be scored as misdemeanors.

{E} Convictions that do not constitute violations of a parallel or analogous state criminal statute shall not be
scored.

(F) An offender’s prior record shall not be scored if the offender has maintained a conviction-free record for a
period of 10 consecutive years from the most recent date of release from confinement, supervision, or sanction,
whichever is later, to the date of the primary offense.

(G) All prior juvenile dispositions that are the equivalent of convictions as defined in subdivision (d)(2),
cccurring within 3 years of the commission of the primary offense and that would have been criminal if committed
by an adult, shall be included in prior record.

i(6) “Legal status at time of offense” is defined as follows: Offenders on parole, probation, or community control;
offenders in custody serving a sentence; escapees; fugitives who have fled to avoid prosecution or who have failed to
appear for a criminal judicial proceeding or who have violated conditions of a supersedeas bond: and offenders in
pretrial intervention or diversion programs. Legal status points are to be assessed where these forms of legal constraint
existed at the time of the commission of offenses scored as primary or additional offenses at conviction. Legal status
points are to be assessed only once whether there are one or more offenses at conviction.

{71 Wictim injury shall be scored for each victim physically injured during a criminal episode or transaction, and
for each count resulting in such injury whether there are one or more victims.

{#) The recommended sentences provided in the guideline grids are assumed to be appropriate for the composite
score of the offender. A range is provided to permit some discretion. The permitted ranges allow the sentencing
judge additional discretion when the particular circumstances of a crime or defendant make it appropriate to increase
or decrease the recommended sentence without the requirement of finding reasonable justification to do so and
without the requirement of a written explanation.

{9 For those offenses having a mandatory penalty, a scoresheet should be completed and the guideline sentence
calculated. If the recommended sentence is less than the mandatory penalty, the mandatory sentence takes
precedence. If the guideline sentence exceeds the mandatory sentence, the guideline sentence should be imposed.

{10y If the composite score for a defendant charged with a single offense indicates a guideline sentence that

exceeds the maximum sentence provided by statute for that offense, the statutory maximum sentence should be
imposed.
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(11} Departures from the recommended or permitted guideline sentence should be avoided unless there are
circumstances or factors that reasonably justify aggravating or mitigating the sentence. Any sentence outside the
permitted guideline range must be accompanied by a written statement delineating the reasons for the departure.
Reasons for deviating from the guidelines shall not include factors relating to prior arrests without conviction or the
instant offenses for which convictions have not been obtained.

(12} A sentence must be imposed for each offense. However, the total sentence cannot exceed the total
guideline sentence unless a written reason is given. Where the offender is being sentenced for a capital felony and
other noncapital felonies that arose out of the same criminal episode or transaction, the sentencing court may impose
any sentence authorized by law for the noncapital felonies.

i(13) Community control is a form of intensive supervised custody in the community involving restriction of the
freedom of the offender. When community control is imposed, it shall not exceed the term provided by general Law.

(14) Sentences imposed after revocation of probation or community control must be in accordance with the
guidelines. The sentence imposed after revocation of probation or community control may be included within the
original cell {guidelines range) or may be increased to the next higher cell {guidelines range) without requiring a
reason for departure.

(15) Categories 3, 5, and 6 contain an additional factor to be scored under the heading of Prior Record: Prior
convictions for similar offenses. Prior convictions scored under this factor should be caleulated in addition to the
general prior record score. Scoring is limited to prior felony convictions included within the category.

Sentencing Guidelines Commission Notes
1958 Amendments.
(a) The operation of this rule is not intended to change the law or requirements of proof as regards sentencing.
(b} These principles are binding on the sentencing court.

(c)  Only 1 category is proper in any particular case. Category 9. All Other Felony Offenses,” should be used only when the primary offense
at conviction is not included in another, more specific category. The guidelines do not apply to capital felonies.

Inchoate offenses are included within the category of the offense attempited. solicited, or conspired o, as moditied by chapter 777.

The form appearing at Florida Rule of Criminal Procedure 3 988(a) has been revised to incorporate a point value for inclusion in the prior recond
factor utilized in the determination of recommended semtence by scoring each prior conviction under section 316,193, Florida Statutes (Supp. 1984), or
section 316,193 1, Florida Statutes {Supp. 1984, or section 327351, Flonda Statutes (Supp. 1'984), at a value of 32 points. This point value will be
applied only if the offender is convicted for a violation of section 316.193(3)(c)3, Flonda Statutes (Supp. 1986, or section 327351, Florida Statutes
(Supp. 1984, if the operation of a motor vehicle or vessel by the offender while intoxicated as defined in section 316.193(1 ), Florida Statutes (Supp.
1986}, or section 32735101 ). Florida Statutes (Supp. 1984), results in the death of any human being and the scoresheet utilized in sentencing is the
form appearing at Florida Rule of Criminal Procedure 3.988(a). For purposes of determining a prior conviction for a violation of the above
enumerated statute, a prior conviction for violation of section 316.1931 or section 316,193 or former section 360,01 or former section 316,028, or
a previous conviction for any substantially similar alcohol-related or drug-related traffic offense outside this state shall also be considered a prior
conviction.

(dW1) Ultimate responsibility for ensuring that scoresheets are accurately prepared rests with the sentencing court. Due to ethical
considerations, defense counsel may not be compelled to submit a scoresheet. Probation and parole officers may be directed to compile guidelines
scoresheets only when a presentence investigation has been ordered. The forms for calculating the guidelines are forms 3988 (a}-(1).

(dM2) This definition applics to both instant offense and prior record scoring.

(dH3) The proper offense category is identified on determination of the pimary offense. When the defendant is convicted of violations of
more than | unique statute, the offenses are to be sorted by statutory degree.

(di4) Mo points shall be scored for lesser and included offenses. In the event of multiple counts of the =ame distinct offense and degree of felony

being scored as primary offense, it shall be scored as additional counts of the primary offense. All other offenses for which the defendant is convicted
that are pending betore the court for sentencing shall be scored as additional offenses.
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(dM5) Each separate prior felony and misdemeanor conviction in an offender’s prior record that amounts to a violation of Florida law shall be
scored, unless discharged by the passage of ime. Any uncertainty in the scoring of the defendant’s prior record shall be resolved in favor of the
defendant, and disagreement as to the propriety of scoring specific entries in the prior record should be resolved by the trial judge.

Prior record includes all offenses tor which the defendant has been found guilty. regardless of whether adjudication was withheld or the record
has been expunged.

Juvenile dispositions, with the exclusion of status offenses, are included and considered along with adult convictions by operation of this
provision. However, cach separate adjudication is discharged from consideration if 3 vears have passed between the date of disposition and the
commission of the instant offense.

For any offense where sentence was previously suspended pursuant to the imposition of probation and such offense is now before the court for
senfencing, wpon a revocation of that probation based upon a subsequent criminal offense (which subsequent offense is also before the court for
sentencing at the same time), the earlier offense shall be scored as “prios record” and not as “additional offense.”

(dH7) This provision implements the intention of the commission that points for victin injury be added For each victim injured during a
criminal transaction or cpisode. The injury need not be an element of the crime for which the defendant is convicted, but is limited to physical
teaurma. However, if the victim injury is the result of a crime for which the defendant has been acquitted, it shall not be scored.

(di8&) The first guideline cell in cach category (any nonstate prison sanction ) allows the court the fexibility to impose any lawtul term of probation
with or without a period of incarceration as a condition of probation. a county jail term alone. or any nonincarcerative disposition. Any sentence may
include the requirement that a fine be paid. The sentences are found in forms 3.988(a)-(1).

(W 107 If an offender is convicted under an enhancement statute, the reclassified degree should be used as the basis for scoring the primary
offense in the appropriate category. If the offender is sentenced under section 775 0084 (habitual offender), the maximum allowable sentence is
inereased as provided by the operation of that statute. If the sentence imposed departs from the recommended sentence, the provisions of (dyl 1)
shall apply.

(dH 11} A sentencing judge may depant from the recommended sentence and impose a sentence within the permitted range without giving
reasoms therefor. If a sentencing judge departs from the permitted range, reasons for departure shall be articulated at the time sentence s imposed.
The written statement shall be made a part of the record, with sufficient specificity to inform all parties, as well as the public, of the reasons for
departure. The court is prohibited from considering offenses for which the defendant has not been convicted. Other factors. consistent and not in
contlict with the statement of purpose, may be considered and uulized by the semtencing judge.

{dH 12} The sentencing court shall impose or suspend sentence for each separate count. as convicted. The total sentence shall not exceed the
guideline sentence, unless the provisions of subdivision (dp(11) are complied with.

If a split sentence is imposed (i, a combination of state prison and probation supervision), the incarcerative portion imposed shall not be less.
than the minimum of the guideline range nor exceed the maximum of the range. The total sanction (incarceration and probation) shall not exceed
the termi provided by general law.

(dH 13} Community control is a viable alternative for any state prison sentence less than 24 months without requining a reason for departure. It
Is appropriate to impose 4 sentence of community control to be followed by a term of probation. The total sanction (community control and
probation} shall not exceed the term provided by general law.

Community contral is not an alternative sanction from the recommended range of any nonstate prison sanction unless the provisions of mule
3700 (dW 11} are applied.

1991 Amendment. The purpose of the [199] revision to rule 3.7001{d)i&1] is to clarify the onginal intent that legal constraint is a status
consideration and 15 not o be considered a function of the number of offenses at conviction.

1991 Amendment. The purpose of the [1991 revision to rule 3. 701{d)(71] is to provide consistency inthe scoring of victim injury by scoring
cach offense at conviction for which victim injury can appropriately be scored, whether committed against a single or multiple victimes,

1993 Amendments. Inchoate offenses are included within the category of the offense attempted, solicited. or conspired to, as modified by
chapter 777. An attempt. solicitation, or conspiracy to commit firsi-degree murder as defined in subsection T32.04(1(a) shall be scored in
category 1. An attempt. solicitation, or conspiracy to commit capital sexual battery as defined in subsection 794,01 102} shall be scored in category
ks

RULE 3.702. SENTENCING GUIDELINES (1994)
(a) Use. This rule is to be used in conjunction with the forms located at rule 3.990. This rule is intended to

implement the 1994 revised sentencing guidelines in strict accordance with chapter 921, Florida Statutes, as revised
by chapter 93-406, Laws of Florida.
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(b) Purpose and Construction. The purpose of the 1994 revised sentencing guidelines and the principles they
embody are set out in subsection 921.001(4). Existing caselaw construing the application of sentencing guidelines
that is in conflict with the provisions of this rule or the statement of purpose or the principles embodied by the 1994
sentencing guidelines set out in subsection 921.001(4) is superseded by the operation of this rule.

(e} Offense Severity Ranking. Felony offenses subject to the 1994 revised sentencing guidelines are listed in a
single offense severity ranking chart located at section 921.0012. The offense severity ranking chart employs 10
offense levels, ranked from least severe to most severe. Each felony offense is assigned to a level according to the
severity of the offense, commensurate with the harm or potential for harm to the community that is caused by the

offense. Felony offenses not listed in section 921.0012 are to be assigned a severity level as described in section
921.0013.

(d) General Rules and Definitions.

{1} A comprehensive guidelines scoresheet shall be prepared for each defendant covering all offenses pending
before the court for sentencing, including offenses for which the defendant has been adjudicated an habitual felony
offender or an habitual vielent felony offender. The office of the state attorney or the probation services office, or
both where appropriate, will prepare the scoresheets and present them to defense counsel for review as to accuracy.
Where the defendant is alleged to have violated probation or community control and probation services will recom-
mend revocation, probation services shall prepare a comprehensive guidelines scoresheet for use at sentencing after
revocation of probation or community control. The sentencing judge shall review the scoresheet for accuracy.

(2} “Conviction” means a determination of guilt resulting from plea or trial. regardless of whether adjudication
was withheld or whether imposition of sentence was suspended.

{3} “Primary offense” is the offense pending for sentencing that results in the highest number of total sentence
points. Only one offense may be scored as the primary offense.

i4) “Additional offense” is any offense, other than the primary offense, pending before the court for sentencing.
Sentence points for additional offenses are determined by the severity level and the number of offenses at a particular
severity level. Misdemeanors are scored at level “M” regardless of degree.

(5) “Wictim injury” is scored for physical injury or death suffered by a person as a direct result of any offense
pending before the count for sentencing. If an offense pending before the court for sentencing involves sexual
penetration, victim injury is to be scored. If an offense pending before the court for sentencing involves sexual
contact, but no penetration, victim injury shall be scored. If the victim of an offense involving sexual penetration or
sexual contact without penetration suffers any physical injury as a direct result of an offense pending before the
court for sentencing, that physical injury is to be scored separately and in addition to any points scored for the sexual
contact or sexual penetration.

Victim injury shall be scored for each victim physically injured and for each offense resulting in physical injury
whether there are one or more victims. However, if the victim injury is the result of a crime of which the defendant
has been acquitted. it shall not be scored.

{6) Attempts, conspiracies, and solicitations charged under chapter 777 are scored at severity levels below the
level at which the completed offense is located. Attempts and solicitations are scored 2 severity levels below the
completed offense. Criminal conspiracies are scored | severity level below the completed offense.

{7} “Total offense score” results from adding the sentence points for primary offense, additional offense, and
victim injury.

(%) “Priorrecord” refers to any conviction for an offense committed by the defendant prior to the commission of

the primary offense. Prior record shall include convictions for offenses committed by the defendant as an adult or as
a juvenile, convictions by federal, out-of-state, military, or foreign courts, and convictions for violations of county or
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municipal ordinances that incorporate by reference a penalty under state law. Federal, out-of-state, military, or
foreign convictions are scored at the severity level at which the analogous or parallel Florida crime is located.

(A) Convictions for offenses committed more than 10 years prior to the date of the commission of the primary
offense are not scored as prior record if the defendant has not been convicted of any other crime for a period of 10
consecutive years from the most recent date of release from confinement, supervision, or other sanction, whichever
is later, to the date of the commission of the primary offense.

(B} Juvenile dispositions of offenses committed by the defendant within 3 years prior to the date of the
commission of the primary offense are scored as prior record if the offense would have been a crime if committed by
an adult. Juvenile dispositions of sexual offenses committed by the defendant more than 3 years prior to the date of
the primary offense are to be scored as prior record if the defendant has not maintained a conviction-free record,
either as an adult or as a juvenile, for a period of 3 consecutive years from the most recent date of release from
confinement, supervision, or sanction, whichever is later, to the date of commission of the primary offense.

(C) Entries in criminal histories that show no disposition, disposition unknown, arrest only, or a disposition
other than conviction shall not be scored. Criminal history records expunged or sealed under section 943.058 or
other provisions of law, including former sections 893,14 and 901.33, shall be scored as prior record where the
defendant whose record has been expunged or sealed is before the court for sentencing.

() Any uncertainty in the scoring of the defendant’s prior record shall be resolved in favor of the defendant,
and disagreement as to the propriety of scoring specific entries in the prior record shall be resolved by the sentencing
judge.

(E} When unable to determine whether the conviction to be scored as prior record s a felony or a
misdemeanor, the conviction should be scored as a misdemeanor. When the degree of felony 1s ambiguous or the
severity level cannot be determined, the conviction should be scored at severity level 1.

(9 “Legal status violations™ oceur when a defendant, while under any of the forms of legal status listed in
subsection 921.0011(3), commits an offense that results in conviction. Legal status violations receive a score of 4
sentence points and are scored when the offense committed while under legal status is before the court for sentencing.
Points for a legal status violation are to be assessed only once regardless of the existence of more than one form of legal
status at the time an offense s committed or the number of offenses committed while under any form of legal status.

{10y “Release program violations™ occur when the defendant is found to have violated a condition of a release
program designated in subsection 921.001 1(6). Six points shall be assessed for each violation up to a maximum of
I8 points in the case of multiple violations. Where there are multiple violations, points in excess of 6 may be
assessed only for each successive violation that follows the reinstatement or modification of the release program and
are not to be assessed for violation of several conditions of a single release program order.

{11y “Total prior record score” results from adding sentence points for prior record, legal status violations. and
release program vielations.

(12} Possession of a firearm, destructive device. semiautomatic weapon, or a machine gun during the
commission or attempt to commit a crime will result in additional sentence points. Eighteen sentence points shall be
assessed where the defendant is convicted of committing or attempting to commit any felony other than those
enumerated in subsection T75.087(2) while having in his or her possession a firearm as defined in subsection
T90.00106) or a destructive device as defined in subsection T90.001(4). Twenty-five sentence points shall be
assessed where the offender 1s convicted of committing or attempting to commit any felony other than those
enumerated in subsection 775.087(2) while having in his or her possession a semiautomatic weapon as defined in
subsection 775.087(2) or a machine gun as defined in subsection 790.001(9).

i(13) “Subtotal sentence points” result from adding the total offense score, the total prior record score, and any
additional points for possession of a firearm, destructive device, semiautomatic weapon, or machine gun.
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(14) 1If the primary offense is drug trafficking under section 893,135, the subtotal sentence points may be
multiplied. at the discretion of the sentencing court, by a factor of 1.5, If the primary offense is a violation of the
Law Enforcement Protection Act under subsections 775.0823(2), (3), (4), or (5), the subtotal sentence points shall be
multiplied by a factor of 2. If the primary offense 15 a violation of subsection 775.087(2)0a)2) or subsections
T75.0823(6) or (T), the subtotal sentence points shall be multiplied by a factor of 1.5, If both enhancements are
applicable. only the enhancement with the higher multiplier is to be used.

{15y “Total sentence points” result from the enhancement, if applicable, of the subtotal sentence points. If no
enhancement is applicable, the subtotal sentence points are the total sentence points.

{16} “Presumptive sentence” is determined by the total sentence points. If the total sentence points are less than or
equal to 40, the recommended sentence, absent a departure, shall not be state prison. However, the sentencing court may
increase sentence points less than or equal to 40 by up to and including 15 percent to arrive at total sentence points in
excess of 400 If the total sentence points are greater than 40 but less than or equal to 52, the decision to sentence the
defendant to state prison or a nonstate prison sanction is left to the discretion of the sentencing court. If the total
sentence points are greater than 52, the sentence, absent a departure, must be to state prison.

A state prison sentence is calculated by deducting 28 points from the total sentence points where total sentence
points exceed 40. The resulting number represents state prison months. State prison months may be increased or
decreased by up to and including 25 percent at the discretion of the sentencing court. State prison months may not be
increased where the sentencing court has exercised discretion to increase total sentence points under 40 points to
achieve a state prison sentence. The sentence imposed must be entered on the scoresheet.

17y Forthose offenses having a mandatory penalty, a scoresheet should be completed and the guidelines presumptive
sentence calculated. If the presumptive sentence 1s less than the mandatory penalty, the mandatory sentence takes precedence.
If the presumptive sentence exceeds the mandatory sentence, the presumptive sentence should be imposed.

i(18) Departure from the recommended guidelines sentence provided by the total sentence points should be
avoided unless there are circumstances or factors that reasonably justify aggravating or mitigating the sentence. A
state prison sentence that deviates from the recommended prison sentence by more than 25 percent, a state prison
sentence where the total sentence points are equal to or less than 40, or a sentence other than state prison where the
total sentence points are greater than 52 must be accompanied by a written statement delineating the reasons for
departure. Circumstances or factors that can be considered include, but are not limited to, those listed in subsections
921.0016(3) and (4). Reasons for departing from the recommended guidelines sentence shall not include
circumstances or factors relating to prior arrests without conviction or charged offenses for which convictions have
not been obtained.

i{A) If a sentencing judge imposes a sentence that departs from the recommended guidelines sentence, the
reasons for departure shall be orally articulated at the time sentence 1s imposed. Any departure sentence must be
accompanied by a written statement, signed by the sentencing judge, delineating the reasons for departure. The
written statement shall be filed in the court file within 15 days of the date of sentencing. A written transcription of
orally stated reasons for departure articulated at the time sentence was imposed is sufficient if it is signed by the
sentencing judge and filed in the court file within 15 days of the date of sentencing. The sentencing judge may also
list the written reasons for departure in the space provided on the guidelines scoresheet and shall sign the scoresheet.

(B} The written statement delineating the reasons for departure shall be made a part of the record. The written
statement, if it is a separate document, must accompany the guidelines scoresheet required to be provided to the

Department of Corrections pursuant to subsection 921.0014(5).

(19} The sentencing court shall impose or suspend sentence for each separate count, as convicted. The total
sentence shall be within the guidelines sentence unless a departure is ordered.

If a split sentence is imposed, the incarcerative portion of the sentence must not deviate more than 25 percent from
the recommended guidelines prison sentence. The total sanction (incarceration and community control or probation)
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shall not exceed the term provided by general law or the guidelines recommended sentence where the provisions of
subsection 921.001(5) apply.

(20} Sentences imposed after revocation of probation or community control must be in accordance with the
guidelines. Cumulative incarceration imposed after revocation of probation or community control is subject to
limitations imposed by the guidelines. A violation of probation or community control may not be the basis for a
departure sentence.

Committee Motes
1993 Adoption.

(de 1) If sentences are imposed under section 775.084 and the sentencing guidelines, a scoresheet listing only those offenses sentenced under
the sentencing guidelines must be prepared and wtilized in lien of the comprehensive scoresheet.
Drue to ethical considerations, defense counsel may not be compelled to submit or sign a scoresheet.

(d3) The primary offense need not be the highest ranked offense pending for sentencing where scoring the less severe offense as the primary
offense will result in higher total sentence points. This can occur where the multipliers for drug trafficking or violations of the Law Enforcement
Protection Act are applied or where past convictions can be included as prior record that could not be scored if the offense ranked at a higher
severity level was the primary offense.

{di16) The presumptive sentence is assumed to be appropriate for the composite score of the defendant. Where the total sentence points do
not exceed 400, the court has the flexibility to impose any lawful term of probation with or without a period of incarceration as a condition of
probation, a county jail term alone, or any nonincarcerative disposition. Any sentence may include a requirement that a fine be paid.

RULE 3.703. SENTENCING GUIDELINES (1994 as amended)

{a) Use. This rule is to be used in conjunction with the forms located at rule 3.991. This rule implements the 1994
sentencing guidelines, as amended, in strict accordance with chapter 921, Florida Statutes. This rule applies to
offenses committed on or after October 1, 1995, or as otherwise indicated.

(b) Purpose and Construction. The purpose of the 1994 sentencing guidelines and the principles they embody
are set out in subsection 92 1L.001(4). Existing caselaw construing the application of sentencing guidelines that is in
conflict with the provisions of this rule or the statement of purpose or the principles embodied by the 1994
sentencing guidelines set out in subsection 921.001(4) is superseded by the operation of this rule.

(¢} Offense Severity Ranking.

1) Felony offenses subject to the 1994 sentencing guidelines, as amended, are listed in a single offense severity
ranking chart located at section 92 1.0012. The offense severity ranking chart employs 10 offense levels, ranked from
least severe to most severe. Each felony offense is assigned to a level according to the severity of the offense,
commensurate with the harm or potential for harm to the community that is caused by the offense. The numerical
statutory reference in the left column of the chart and the felony degree designations in the middle column of the
chart determine whether felony offenses are specifically listed in the offense severity ranking chart and the

appropriate severity level. The language in the right column is merely descriptive.

2} Felony offenses not listed in section 92 [.0012 are to be assigned a severity level in accordance with section
021.0013, as follows:

iA) A felony of the third degree within offense level 1.
B} A felony of the second degree within offense level 4.
(C) A felony of the first degree within offense level 7.

(D) A felony of the first degree punishable by life within offense level 9.
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(E) A life felony within offense level 10.

An offense does not become unlisted and subject to the provisions of section 921.0013, because of a reclassification
of the degree of felony pursuant to section 775.0845, section 775.087, section 775.0875 or section 794.023.

(d) Greneral Rules and Definitions.

i1} One or more sentencing guidelines scoresheets shall be prepared for each offender covering all offenses
pending before the court for sentencing, including offenses for which the offender has been adjudicated an habitual
felony offender, an habitual violent felony offender or violent career criminal. The office of the state attorney or the
Department of Corrections, or both where appropriate, will prepare the scoresheets and present them to defense
counsel for review as to accuracy. The Department of Corrections shall prepare sentencing guidelines scoresheets if
the offender is alleged to have violated probation or community control and revocation is recommendad.

{2} One scoresheet shall be prepared for all offenses committed under any single version or revision of the
guidelines. pending before the court for sentencing.

{3} If an offender is before the court for sentencing for more than one felony and the felonies were committed
under more than one version or revision of the guidelines, separate scoresheets must be prepared and used at sen-
tencing. The sentencing court may impose such sentence concurrently or consecutively.

{4) The sentencing judge shall review the scoresheet for accuracy and sign it

{5) Felonies, except capital felonies, with continuing dates of enterprise are to be sentenced under the guidelines
in effect on the beginning date of the criminal activity.

{6} “Conviction” means a determination of guilt resulting from plea or trial, regardless of whether adjudication
was withheld or whether imposition of sentence was suspended.

{7y “Primary offense” is the offense pending for sentencing that results in the highest number of total sentence
points. Only one offense may be scored as the primary offense.

(8 “Additional offense”™ is any offense, other than the primary offense, pending before the court for sentencing.
Sentence points for additional offenses are determined by the severity level and the number of offenses at a particular
severity level. Misdemeanors are scored at level “M” regardless of degree.

{9 “Wictim injury” is scored for physical injury or death suffered by a person as a direct result of any offense
pending before the court for sentencing. Except as otherwise provided by law, the sexual penetration and sexual
contact points will be scored as follows. Sexual penetration points are scored if an offense pending before the court
for sentencing involves sexual penetration. Sexual contact points are scored if an offense pending before the court
for sentencing involves sexual contact, but no penetration. If the victim of an offense involving sexual penetration or
sexual contact without penetration suffers any physical injury as a direct result of an offense pending before the
court for sentencing, that physical injury is to be scored in addition to any points scored for the sexual contact or
sexual penetration.

WVictim injury shall be scored for each victim physically injured and for each offense resulting in physical injury
whether there are one or more victims. However, victim injury shall not be scored for an offense for which the
offender has not been convicted.

Victim injury resultant from one or more capital felonies before the court for sentencing is not to be included upon
any scoresheet prepared for non-capital felonies also pending before the court for sentencing. This in no way

prohibits the scoring of victim injury as a result from the non-capital felonies before the court for sentencing.

{10y Unless specifically provided otherwise by statute, attempts. conspiracies, and solicitations are indicated in
the space provided on the guidelines scoresheet and are scored at one severity level below the completed offense.

EFTA01090832



Attempts, solicitations, and conspiracies of third-degree felonies located in offense severity levels | and 2 are to be
scored as misdemeanors. Attempts, solicitations, and conspiracies of third-degree felonies located in offense severity
levels 3, 4,5, 6,7, 8,9, and 10 are to be scored as felonies one offense level beneath the incomplete or inchoate
offense.

{11} An increase in offense severity level may result from a reclassification of felony degrees pursuant to
sections 7750845, 775,087, 775.0875, or 794.023. Any such increase should be indicated in the space provided on
the sentencing guidelines scoresheet.

(12} A single assessment of thirty prior serious felony points 15 added if the offender has a primary offense or
any additional offense ranked in level 8, 9, or 10 and one or more prior serious felonies. A “prior serious felony™ is
an offense in the offender’s prior record ranked in level 8, 9, or 10 and for which the offender is serving a sentence
of confinement, supervision or other sanction or for which the offender’s date of release from confinement, super-
vision or other sanction, whichever is later is within 3 years before the date the primary offense or any additional
offenses were committed. Out of state convictions wherein the analogous or parallel Florida offenses are located in
offense severity level 8, 9, or 10 are to be considered prior serious felonies.

{13) If the offender has one or more prior capital felonies, points shall be added to the subtotal sentence points
of the offender equal to twice the number of points the offender receives for the primary offense and any additional
offense. Dut-of-state convictions wherein the analogous or parallel Florida offenses are capital offenses are to be
considered capital offenses for purposes of operation of this section.

(14) “Total offense score”™ is the sum of the sentence points for primary offense, any additional offenses and
victim injury.

(15} “Prior record” refers to any conviction for an offense committed by the offender prior to the commission
of the primary offense, excluding any additional offenses pending before the court for sentencing. Prior record shall
include convictions for offenses committed by the offender as an adult or as a juvenile, convictions by federal, out-
of-state, military, or foreign courts and convictions for violations of county or municipal ordinances that incorporate
by reference a penalty under state law. Federal, out-of-state, military, or foreign convictions are scored at the
severity level at which the analogous or parallel Florida crime is located.

i{A) Convictions for offenses committed more than 10 years prior to the date of the commission of the primary
offense are not scored as prior record if the offender has not been convicted of any other crime for a period of 10
consecutive years from the most recent date of release from confinement, supervision, or other sanction, whichever
is later, to the date of the commission of the primary offense.

(B} Juvenile dispositions of offenses committed by the offender within 3 years prior to the date of the commission
of the primary offense are scored as prior record if the offense would have been a crime if committed by an adult.
Juvenile dispositions of sexual offenses committed by the offender more than 3 years prior to the date of the primary
offense are to be scored as prior record if the offender has not maintained a conviction-free record, either as an adult or
as a juvenile, for a period of 3 consecutive years from the most recent date of release from confinement, supervision, or
sanction, whichever is later, to the date of commission of the primary offense.

(C) Entries in criminal histories that show no disposition, disposition unknown, arrest only, or a disposition
other than conviction are not scored. Criminal history records expunged or sealed under section 943.058 or other
provisions of law, including former sections 893,14 and 901.33, are scored as prior record where the offender whose
record has been expunged or sealed is before the court for sentencing.

(D) Any uncertainty in the scoring of the offender’s prior record shall be resolved in favor of the offender and
disagreement as to the propriety of scoring specific entries in the prior record shall be resolved by the sentencing
judge.
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(E) When unable to determine whether the conviction to be scored as prior record 15 a felony or a
misdemeanor, the conviction should be scored as a misdemeanor. When the degree of felony is ambiguous or the
severity level cannot be determined, the conviction should be scored at severity level 1.

(16) “Legal status points™ are assessed when an offender:
(A) Escapes from incarceration;
B} Flees to avoid prosecution;
{C) Fails to appear for a criminal proceeding:
(D) Violates any condition of a supersedeas bond:
(E) Is incarcerated;
{F) Is under any form of a pretrial intervention or diversion program; or

(G) Is under any form of court-imposed or post-prison release community supervision and commits an offense
that results in conviction. Legal status violations receive a score of 4 sentence points and are scored when the
offense committed while under legal status is before the count for sentencing. Points for a legal status violation are to
be assessed only once regardless of the existence of more than one form of legal status at the time an offense is
committed or the number of offenses committed while under any form of legal status.

{17y Community sanction violation points oceur when the offender is found to have violated a condition of:
{A) Probation;
(B} Community Control; or
(C) Pretrial Intervention or diversion.

Community sanction violation points are assessed when a community sanction violation is before the court for
sentencing. 5ix community sanction violation points shall be assessed for each violation or if the violation results from a
new felony conviction, 12 community sanction violation points shall be assessed. Where there are multiple violations,
points may be assessed only for each successive violation that follows a continuation of supervision, or modification or
revocation of the community sanction before the court for sentencing and are not to be assessed for violation of several
conditions of a single community sanction. Multiple counts of community sanction violations before the sentencing
court shall not be the basis for multiplying the assessment of community sanction violation points.

{18) “Total prior record score”™ is the sum of all sentence points for prier record.

(19) Possession of a firearm, semiautomatic firearm. or 2 machine gun during the commission or attempt to
commit a crime will result in additional sentence points. Eighteen sentence points are assessed if the offender is
convicted of committing or attempting to commit any felony other than those enumerated in subsection 775.087(2)
while having in his or her possession a firearm as defined in subsection 790.001{6). Twenty-five sentence points are
assessed if the offender is convicted of committing or attempting to commit any felony other than those enumerated
in subsection 775.087(3) while having in his or her possession a semiautomatic firearm as defined in subsection
T75.087(3) or a machine gun as defined in subsection THLOOL(9). Only one assessment of either 18 or 25 points
shall apply.

(20) “Subtotal sentence points™ are the sum of the total offense score, the total prior record score, any legal

status points, community sanction points, prior serious felony points, prior capital felony points or points for
possession of a firearm or semiautomatic weapon.

EFTA01090834



{21y If the primary offense is drug trafficking under section 893.135 ranked in offense severity level 7 or 8, the
subtotal sentence points may be multiplied, at the discretion of the sentencing court, by a factor of 1.5.

(22} If the primary offense is a violation of the Law Enforcement Protection Act under subsection 775.0823(2),
the subtotal sentence points are multiplied by a factor of 2.5, If the primary offense is a violation of subsection
TT5.0823(3), (4), (5), (6), (T}, or (8) the subtotal sentence points are multiplied by a factor of 2.0. If the primary
offense is a violation of the Law Enforcement Protection Act under subsection 775.0823(9) or (10) or section
784073 ) or section T75.0875(1), the subtotal sentence points are multiplied by a factor of 1.5,

{23)1f the primary offense is grand theft of the third degree of a motor vehicle and the offender’s prior record includes
three or more grand thefts of the third degree of a motor vehicle, the subtotal sentence points are multiplied by 1.5,

(24) If the offender is found to be a member of a criminal street gang pursuant to section 874.04, at the time of
the commission of the primary offense, the subtotal sentence points are multiplied by 1.5,

(25)  If the primary offense is determined to be a crime of domestic violence as defined in section 741.28 and to
have been committed in the presence of a child who is related by blood or marriage to the victim or perpetrator and
who is under the age of 16, the subtotal sentence points are multiplied, at the discretion of the court, by 1.5,

(26) “Total sentence points™ are the subtotal sentence points or the enhanced subtotal sentence points.

(27) “Presumptive sentence” is determined by the total sentence points. A person sentenced for a felony
committed on or after July 1, 1997, who has at least one prior felony conviction and whose recommended sentence
is any nonstate prison sanction may be sentenced to community control or a term of incarceration not to exceed 22
months. A person sentenced for a felony committed on or after July 1, 1997, who has at least one prior felony
conviction and whose minimum recommended sentence is less than 22 months in state prison may be sentenced to a
term of incarceration not to exceed 22 months.

In all other cases, if the total sentence points are less than or equal to 40, the recommended sentence, absent a
departure, shall not be state prison. The court may impose any nonstate prison sanction authorized by law, including
community control. However, the sentencing court may increase sentence points less than or equal to 40 by up to
and including 15% to arrive at total sentence points in excess of 40. If the total sentence points are greater than 440
but less than or equal to 52, the decision to sentence the defendant to state prison or a nonstate prison sanction is left
to the discretion of the sentencing court. If the total sentence points are greater than 52, the sentence, absent a
departure, must be to state prison.

A state prison sentence is calculated by deducting 28 points from the total sentence points where total sentence
points exceed 40. The resulting number represents state prison months. State prison months may be increased or
decreased by up to and including 25% at the discretion of the sentencing court. State prison months may not be
increased where the sentencing court has exercised discretion to increase total sentence points under 40 points to
achieve a state prison sentence. The sentence imposed must be entered on the scoresheet.

If the total sentence points are equal to or greater than 363, the court may sentence the offender to life
imprisonment.

(28) If the recommended sentence under the sentencing guidelines exceeds the maximum sentence authorized
for the pending felony offenses, the guidelines sentence must be imposed, absent a departure. Such downward
departure must be equal to or less than the maximum sentence authorized by section 775.082.

{29} For those offenses having a mandatory penalty, a scoresheet should be completed and the guidelines
presumptive sentence calculated. If the presumptive sentence is less than the mandatory penalty, the mandatory
sentence takes precedence. If the presumptive sentence exceeds the mandatory sentence, the presumptive sentence
should be imposed.
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{30) Departure from the recommended guidelines sentence provided by the total sentence points should be
avoided unless there are circumstances or factors that reasonably justify aggravating or mitigating the sentence. A
state prison sentence that deviates from the recommended prison sentence by more than 25%, a state prison sentence
where the total sentence points are equal to or less than 40, or a sentence other than state prison where the total
sentence points are greater than 52 must be accompanied by a written statement delineating the reasons for
departure. Circumstances or factors that can be considered include, but are not limited to, those listed in subsections
921.0016(3) and (4). Reasons for departing from the recommended guidelines sentence shall not include
circumstances or factors relating to prior arrests without conviction or charged offenses for which convictions have
not been obtained.

i{A) If a sentencing judge imposes a sentence that departs from the recommended guidelines sentence. the
reasons for departure shall be orally articulated at the time sentence 1s imposed. Any departure sentence must be
accompanied by a written statement, signed by the sentencing judge, delineating the reasons for departure. The
written statement shall be filed in the court file within 7 days after the date of sentencing. A written transcription of
orally stated reasons for departure articulated at the time sentence was imposed is sufficient if it is signed by the
sentencing judge and filed in the court file within 7 days after the date of sentencing. The sentencing judge may also
list the written reasons for departure in the space provided on the guidelines scoresheet and shall sign the scoresheet.

{B) The written statement delineating the reasons for departure shall be made a part of the record. The written
statement, if it is a separate document, must accompany the guidelines scoresheet required to be provided to the
Department of Corrections pursuant to subsection 921.0014(5).

{31) The sentencing court shall impose or suspend sentence for each separate count, as convicted. The total
sentence shall be within the guidelines sentence unless a departure is ordered.

If a split sentence is imposed, the incarcerative portion of the sentence must not deviate more than 25 percent from
the recommended guidelines prison sentence. The total sanction (incarceration and community control or probation)

shall not exceed the term provided by general law or the guidelines recommended sentence where the provisions of
subsection 921.001(5) apply.

(32) Sentences imposed after revocation of probation or community control must be in accordance with the
guidelines. Cumulative incarceration imposed after revocation of probation or community control is subject to
limitations imposed by the guidelines. A violation of probation or community control may not be the basis for a
departure sentence.

Committee Motes
1996 Amendments.

(a) This portion was amended to show that the earliest offense date to which this rule applies is October 1, 1995 and that all subsequent
changes are incorporated. It is intended that Committee Notes will be used to indicate effective dates of changes.

(c) This amendment applies to offenses commitied on or after October 1, 1996,

(dW%) The 1996 Legislature created two crimes for which sexual penetration or sexual contact paints are not scored. That exception applies to
offenses committed on or after October 1, 19496 pursuant to section 87206, Florida Statutes or section 944.35(3)(h)2, Florida Statutes.

(dW12) The amendment applies to offenses committed on or atter October 1, 1996,
(dW 13} The amendment applics on or after October 1. 19946,

(d17) This amendment, which applies on or after October 1, 1996, clarifies when points may be assessed for multiple violations. It also
incorporates legislative changes that indicate that multple assessments may not be made for multiple counts of community sanction violations.

(dH24) The amendment applies to crimes committed on or after October 1, 19496,
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1997 Amendments.

(dW25) The amendment applies to crimes committed on or after October 1, 19497,
RULE 3.704. THE CRIMINAL PUNISHMENT CODE

(a) Use. This rule is to be used in conjunction with the forms located at rule 3.992. This rule implements
the 1998 Criminal Punishment Code, in compliance with chapter 921, Florida Statutes. This rule applies to
offenses committed on or after October 1, 1998, or as otherwise required by law.

(b) Purpose and Construction. The purpose of the 1998 Criminal Punishment Code and the principles
it embodies are set out in subsection 921.002(1), Florida Statutes. Existing case law construing the

application of sentencing guidelines will continue as precedent unless in conflict with the provisions of this
rule or the 1998 Criminal Punishment Code.

(c) Offense Severity Ranking.

{1) Felony oftenses subject to the 1998 Criminal Punishment Code are listed in a single offense
severity ranking chart located at section 921.0022, Florida Statutes. The offense severity ranking chart
employs 10 offense levels, ranked from least severe to most severe. Each felony offense is assigned to a
level according to the severity of the offense, commensurate with the harm or potential for harm to the
community that is caused by the offense, as determined by statute. The numerical statutory reference in
the left column of the chart and the felony degree designations in the middle column of the char
determine whether felony offenses are specifically listed in the offense severity ranking chart and the
appropriate severity level. The language in the right column is merely descriptive.

{2) Felony offenses not listed in section 921.0022 are assigned a severity level in accordance with
section 921.0023, Florida Statutes, as follows:

{A) A felony of the third degree within offense level 1.

(B) A felony of the second degree within offense level 4.

(C) A felony of the first degree within offense level 7.

(D) A felony of the first degree punishable by life within offense level 9.

(E) A life felony within offense level 10.
An offense does not become unlisted and subject to the provisions of section 921.0023 because of a
reclassification of the degree of felony under section 775.0845, section 775.087, section 775.0875 or section
794023, Florida Statutes, or any other law that provides an enhanced penalty for a felony offense.

(d) General Rules and Definitions.

{1) One or more Criminal Punishment Code scoresheets must be prepared for each offender covering
all offenses pending before the court for sentencing, including offenses for which the offender may qualify
as an habitual felony offender, an habitual viclent felony offender, a violent career criminal, or a prison
releasee recffender. The office of the state attorney must prepare the scoresheets and present them to
defense counsel for review as to accuracy. If sentences are imposed under section 775.084, or section
775.082(9), Florida Statutes, and the Criminal Punishment Code, a scoresheet listing only those offenses

sentenced under the Criminal Punishment Code must be filed in addition to any sentencing documents
filed under section 775.084 or section 775.082(9).
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{2) One scoresheet must be prepared for all offenses committed under any single version or revision
of the guidelines or Criminal Punishment Code pending before the court for sentencing.

{3) If an offender is before the court for sentencing for more than one felony and the felonies were
committed under more than one version or revision of the guidelines or Criminal Punishment Code,
separate scoresheets must be prepared and used at sentencing. The sentencing court may impose such
sentence concurrently or consecutively.

{4) The sentencing judge must review the scoresheet for accuracy and sign it.

(5) Felonies, except capital felonies, with continuing dates of enterprise are to be sentenced under the
guidelines or Criminal Punishment Code in effect on the beginning date of the criminal activity.

{6) “Conviction” means a determination of guilt that is the result of a plea or trial, regardless of
whether adjudication is withheld.

I7) “Primary offense” means the offense at conviction pending before the court for sentencing for
which the total sentence points recommend a sanction that is as severe as, or more severe than, the
sanction recommended for any other offense committed by the offender and pending before the court at
sentencing. Only one count of one offense before the court for sentencing shall be classified as the
primary offense.

(8) “Additional offense” means any offense other than the primary offense for which an offender is
convicted and which is pending before the court for sentencing at the time of the primary offense.

19) “Victim injury” is scored for physical injury or death suffered by a person as a direct result of any
offense pending before the court for sentencing. Except as otherwise provided by law, the sexual penetra-
tion and sexual contact points will be scored as follows. Sexual penetration points are scored if an offense
pending before the court for sentencing involves sexual penetration. Sexual contact points are scored if an
offense pending before the court for sentencing involves sexual contact, but no penetration. If the victim of
an offense involving sexual penetration or sexual contact without penetration suffers any physical injury as
a direct result of an offense pending before the court for sentencing, that physical injury must be scored in
addition to any points scored for the sexual contact or sexual penetration.

Victim injury must be scored for each victim physically injured and for each offense resulting in physical
injury whether there are one or more victims. However, victim injury must not be scored for an offense for
which the offender has not been convicted.

Victim injury resulting from one or more capital offenses before the court for sentencing must not be
included upon any scoresheet prepared for non-capital offenses also pending before the court for
sentencing. This does not prohibit the scoring of victim injury as a result of the non-capital offense or
offenses before the court for sentencing.

(10) Unless specifically provided otherwise by statute, attempts, conspiracies. and solicitations must
be indicated in the space provided on the Criminal Punishment Code scoresheet and must be scored at
one severity level below the completed offense.

Attempts, solicitations, and conspiracies of third-degree felonies located in offense severity levels 1 and
2 must be scored as misdemeanors. Attempts, solicitations, and conspiracies of third-degree felonies
located in offense severity levels 3, 4, 5, 8, 7. 8, 9, and 10 must be scored as felonies one oftense level
beneath the incomplete or inchoate offense.

(11} An increase in offense severity level may result from a reclassification of felony degrees under

sections 775.0845, 775.087, 775.0875, or 794.023. Any such increase must be indicated in the space
provided on the Criminal Punishment Code scoresheet.
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{12) A single assessment of thirty prior serious felony points is added if the offender has a primary
offense or any additional offense ranked in level 8, 9, or 10 and one or more prior serious felonies. A “prior
serious felony™ is an offense in the offender’s prior record ranked in level 8, 9, or 10 and for which the
offender is serving a sentence of confinement, supervision or other sanction or for which the offender’s
date of release from confinement, supervision, or other sanction, whichever is later, is within 3 years
before the date the primary offense or any additional offenses were committed. Out of state convictions
wherein the analogous or parallel Florida offenses are located in offense severity level 8, 9, or 10 must be
considered prior serious felonies.

{13) If the offender has one or more prior capital felonies, points must be added to the subtotal
sentence points of the offender equal to twice the number of points the offender receives for the primary
offense and any additional offense. Out-of-state convictions wherein the analogous or parallel Florida
offenses are capital offenses must be considered capital offenses for purposes of operation of this section.

{14)  “Prior record” refers fo any conviction for an offense committed by the offender prior to the
commission of the primary offense. Prior record includes convictions for offenses committed by the offender as
an adult or as a juvenile, convictions by federal, out of state, military, or foreign courts and convictions for
violations of county or municipal ordinances that incorporate by reference a penalty under state law. Federal,
out of state, military or foreign convictions are scored at the severity level at which the analogous or parallel
Florida crime is located.

{A) Convictions for offenses committed more than 10 years before the date of the commission of the
primary offense must not be scored as prior record if the offender has not been convicted of any other
crime for a period of 10 consecutive years from the most recent date of release from confinement, super-
vision, or other sanction, whichever is later, to the date of the commission of the primary offense.

(B) Juvenile dispositions of offenses committed by the offender within 5 years before the date of the
commission of the primary offense must be scored as prior record if the offense would have been a crime
it committed by an adult. Juvenile dispositions of sexual offenses committed by the oftender more than 5
years before the date of the primary offense must be scored as prior record if the offender has not
maintained a conviction-free record, either as an adult or as a juvenile, for a period of 5 consecutive years
from the most recent date of release from confinement, supervision, or sanction, whichever is later, to the
date of commission of the primary offense.

(C) Entries in criminal histories that show no disposition, disposition unknown, arrest only, or a
dispaosition other than conviction must not be scored. Criminal history records expunged or sealed under
section 943.058, Florida Statutes, or other provisions of law, including former sections 893.14 and 901.33,
Florida Statutes, must be scored as prior record where the offender whose record has been expunged or
sealed is before the court for sentencing.

(D} Any uncertainty in the scoring of the offender's prior record must be resolved in favor of the
offender and disagreement as to the propriety of scoring specific entries in the prior record must be
resolved by the sentencing judge.

(E) When unable to determine whether the conviction to be scored as prior record is a felony or a
misdemeanor, the conviction must be scored as a misdemeanor. When the degree of felony is ambiguous
or the severity level cannot be determined, the conviction must be scored at severity level 1.

{15) “Legal status points” are assessed when an offender:

{A) Escapes from incarceration;

{B) Flees to avoid prosecution;
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(C) Fails to appear for a criminal proceeding;

(D} Violates any condition of a supersedeas bond;

(E) s incarcerated;

{F) Is under any form of a pretrial intervention or diversion program; or

{G) I|sunderany form of court-imposed or post-prison release community supervision and commits
an offense that results in conviction. Legal status violations receive a score of 4 senfence points and are
scored when the offense committed while under legal status is before the court for sentencing. Points for a
legal status violation must only be assessed once regardless of the existence of more than one form of
legal status at the time an offense is committed or the number of offenses committed while under any form
of legal status.

{16) Community sanction violation points occur when the offender is found to have violated a
condition of:

{A) Probation;
(B} Community Control; ar
{C) Pretrial intervention or diversion.

Community sanction violation points are assessed when a community sanction violation is before the
court for sentencing. Six community sanction violation points must be assessed for each violation or if the
viclation results from a new felony conviction, 12 community sanction violation points must be assessed.
For violations occurring on or after March 12, 2007, if the community sanction violation that is not based
upon a failure to pay fines, costs, or restitution is committed by a violent felony offender of special concern
as defined in s. 948.06, twelve community sanction violation points must be assessed or if the violation
results from a new felony conviction, 24 community sanction points must be assessed. Where there are
multiple violations, points may be assessed only for each successive violation that follows a continuation
of supervision, or medification or revocation of the community sanction before the court for sentencing and
are not to be assessed for violation of several conditions of a single community sanction. Multiple counts
of community sanction violations before the sentencing court may not be the basis for multiplying the
assessment of community sanction violation points.

{17) Possession of a firearm, semiautomatic firearm, or a machine gun during the commission or
attempt to commit a crime will result in additional sentence points. Eighteen sentence points are assessed if
the offender is convicted of committing or attempting to commit any felony other than those enumerated in
subsection 775.087(2) while having in his or her possession a firearm as defined in subsection 790.001(6),
Florida Statutes. Twenty-five sentence points are assessed if the offender is convicted of committing or
attempting to commit any felony other than those enumerated in subsection 775.087(3) while having in his or
her possession a semiautomatic firearm as defined in subsection 775.087(3) or a machine gun as defined in
subsection 790.001(9). Only one assessment of either 18 or 25 points can be made.

{18) “Subtotal sentence points™ are the sum of the primary offense points, the total additional offense
points, the total victim injury points, the total prior record points, any legal status points, community
sanction points, prior serious felony points, prior capital felony points and points for possession of a
firearm or semiautomatic weapon.

(19) If the primary offense is drug trafficking under section 893.135, Florida Statutes, ranked in

offense severity level 7 or 8, the subtotal sentence points may be multiplied, at the discretion of the
sentencing court, by a factor of 1.5.
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(20)  If the primary offense is a violation of the Law Enforcement Protection Act under subsection
775.0823(2), Florida Statutes, the subtotal sentence points are multiplied by a factor of 2.5. If the primary
offense is a violation of subsection 775.0823(3), (4). (5), (B), (7). or (B) the subtotal sentence points are
multiplied by a factor of 2.0. If the primary offense is a violation of the Law Enforcement Protection Act under
subsection 775.0823(9) or (10} or section 784.07(3), Florida Statutes, or section 775.0875(1), the subtotal
sentence points are multiplied by a factor of 1.5.

{21) If the primary offense is grand thett of the third degree of a motor vehicle and the offender’s prior
record includes three or more grand thefts of the third degree of a motor vehicle, the subtotal sentence
points are multiplied by 1.5.

(22) If the offender is found to have committed the offense for the purpose of benefitting, promoting,
or furthering the interests of a criminal street gang under section 874.04, Florida Statutes, at the time of
the commission of the primary offense, the subtotal sentence points are multiplied by 1.5.

{23) If the primary offense is a crime of domestic violence as defined in section 741.28, Florida
Statutes, which was committed in the presence of a child under 16 years of age who is a family household
member as defined in section 741.28(2) with the victim or perpetrator, the subtotal sentence points are
multiplied by 1.5.

(24) “Total sentence points” are the subtotal sentence points or the enhanced subtotal sentence
points.

(25) The lowest permissible sentence is the minimum sentence that may be imposed by the frial
court, absent a valid reason for departure. The lowest permissible sentence is any nonstate prison
sanction in which the total sentence points equals or is less than 44 points, unless the court determines
within its discretion that a prison sentence, which may be up to the statutory maximums for the offenses
committed, is appropriate. When the total sentence points exceeds 44 points, the lowest permissible
sentence in prison months must be calculated by subtracting 28 points from the total sentence points and
decreasing the remaining total by 25 percent. The total sentence points must be calculated only as a
means of determining the lowest permissible sentence. The permissible range for sentencing must be the
lowest permissible sentence up to and including the statutory maximum, as defined in section 775.082, for
the primary offense and any additional offenses before the court for sentencing. The sentencing court may
impose such sentences concurrently or consecutively. However, any sentence to state prison must
exceed 1 year. If the lowest permissible sentence under the Code exceeds the statutory maximum
sentence as provided in section 775.082, the sentence required by the Code must be imposed. If the total
sentence points are greater than or equal to 363, the court may sentence the offender to life imprison-
ment. The sentence imposed must be entered on the scoresheet.

126) For those offenses having a mandatory minimum sentence, a scoresheet must be completed
and the lowest permissible sentence under the Code calculated. If the lowest permissible sentence is less
than the mandatory minimum sentence, the mandatory minimum sentence takes precedence. If the lowest
permissible sentence exceeds the mandatory sentence, the requirements of the Criminal Punishment
Code and any mandatory minimum penalties apply. Mandatory minimum sentences must be recorded on
the scoresheet.

127) Any downward departure from the lowest permissible sentence, as calculated according to the
total sentence points under section 921.0024, Florida Statutes, is prohibited unless there are
circumstances or factors that reasonably justify the downward departure. Circumstances or factors that
can be considered include, but are not limited to, those listed in subsection 921.0026(2), Florida Statutes.

{A) It a sentencing judge imposes a sentence that is below the lowest permissible sentence, itis a
departure sentence and must be accompanied by a written statement by the sentencing court delineating
the reasaons for the departure, filed within 7 days after the date of sentencing. A written transcription of

EFTA01090841



orally stated reasons for departure articulated at the time sentence was imposed is sufficient if it is filed by
the court within ¥ days after the date of sentencing. The sentencing judge may also list the written reasons
for departure in the space provided on the Criminal Punishment Code scoresheet.

{B) The written statement delineating the reasons for departure must be made a part of the record.
The written statement, if it is a separate document, must accompany the sceoresheet required to be
provided to the Department of Corrections under subsection 921.0024(6).

If a split sentence is imposed, the total sanction (incarceration and community control or probation) must
not exceed the term provided by general law or the maximum sentence under the Criminal Punishment
Code.

(28) Sentences imposed after revocation of probation or community control must be imposed
according to the sentencing law applicable at the time of the commission of the original offense.

Committee Mote
The terms must and shall, as used in this rule, are mandatory and not permissive.

2001 Amendment. 3. 708(d) 14 4B ). The definition of “prior record”” was amended to include juvenile dispositions of offenses committed within 5
yeirs prior to the date of the commidssion of the primary offense. “Prior record”™ was previously defined to include juvenile disposition of offenses
committed within 3 years prior to the date of the commission of the pnimary offense. This amendment reflects the legislative change to section
921.0021, Florida Statutes, effective July 1, 2001, This new detinition of prior record applies to pimary offenses committed on or after July 1, 20000,

RULE 3.710. PRESENTENCE REPORT

(a) Cases In Which Court Has Discretion. In all cases in which the court has discretion as to what sentence may
be imposed, the court may refer the case to the Department of Corrections for investigation and recommendation. No
sentence or sentences other than probation shall be imposed on any defendant found guilty of a first felony offense
or found guilty of a felony while under the age of 18 vears, until after such investigation has first been made and the
recommendations of the Department of Corrections received and considered by the sentencing judge.

(b) Capital Defendant Who Refuses To Present Mitigation Evidence. Should a defendant in a capital case
choose not to challenge the death penalty and refuse to present mitigation evidence, the court shall refer the case to
the Department of Corrections for the preparation of a presentence report. The report shall be comprehensive and
should include information such as previous mental health problems (including hospitalizations), school records, and
relevant family background.

Committee Motes

1972 Adoption. The rule provides for the utilization of a pre-sentence report as part of the sentencing process. While use of the report is
discretionary in all cases, it is mandatory in two instances, the sentencing of a first felony offender and of a defendant under 18 years of age. OF
course, no report is necessary where the specific sentence is mandatory, e.g., the sentence of death or life imprisonment in a verdict of first degree
murder.

1988 Amendment. This amendment changes wording to conform with current responsibility of the Department of Corrections to prepare the
presentence investigation and report.

20 Amendment. The amendment adds subdivision (bl Section B48.015, Florida Statutes. is by its ovn terms inapplicable to those cases
described in this new subdivision. Nonetheless, subdivision (b} requires a report that is “comprehensive.” Accordingly, the report should include,
if reasonably available, in addition to those matters specifically listed in Muharmenad v. Siate, TE2 50.2d 343, 363 (Fla. 20000, a description of the
status of all of the charges in the indictment as well as any other pending offenses; the defendant’s medical history; and those matters listed in
sections 48015 (3)—(8) and (13). Florida Statutes. The Department of Corrections should not recommend a sentence.

RULE 3.711. PRESENTENCE REPORT: WHEN PREPARED

(a) Except as provided in subdivision (b}, the sen-tencing court shall not authorize the commencement of the
presentence investigation until there has been a finding of guilt.
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ih) The sentencing court may authorize the commencement of the presentence investigation prior to finding of
guilt if:

(1) the defendant has consented to such action; and

{2} nothing disclosed by the presentence investigation comes to the attention of the prosecution, the court, or the
jury prior to an adjudication of guilt. Upon motion of the defense and prosecution, the court may examine the pre-
sentence investigation prior to the entry of a plea.

Committee Motes

1972 Adoption. The rule permits presentence investigations to be initiated prior to finding of guilt. Its purpose is to reduce unwarranted jail
time by a defendant who expects to plead guilty and who may well merit probation or commitment to facilities other than prison.

RULE 3.712. PRESENTENCE REPORT: DISCLOSURE

The presentence investigation shall not be a public record and shall be available only to the following persons
under the following stated conditions:

{a) To the sentencing court to assist it in determining an appropriate sentence.
(b} To persons or agencies having a legitimate professional interest in the information that it would contain.
ic) Toreviewing courts if relevant to an issue on which an appeal has been taken.

{d) To the parties as rule 3.713 provides.
Committee Motes

1972 Amendment. Provides for disclosure of the report to the tnal court, appropriate agencies of the state, and appellate courts, if needed.
RULE 3.713. PRESENTENCE INVESTIGATION DISCLOSURE: PARTIES

{a) The trial judge may disclose any of the contents of the presentence investigation to the parties prior to
sentencing. Any information so disclosed to one party shall be disclosed to the opposing party.

by The trial judge shall disclose all factual material, including but not limited to the defendant’s education, prior
occupation, prior arrests, prior convictions, military service, and the like, to the defendant and the state a reasonable time
prior to sentencing. If any physical or mental evaluations of the defendant have been made and are to be considered for
the purposes of sentencing or release, such reports shall be disclosed to counsel for both parties.

(¢} On motion of the defendant or the prosecutor or on its own motion, the sentencing court may order the
defendant to submit to a mental or physical examination that would be relevant to the sentencing decision. Copies of
the examination or any other examination to be considered for the purpose of sentencing shall be disclosed to
counsel for the parties subject to the limitation of rule 3.713(b).

Committee Motes

1972 Adoption. This rule represents a compromise between the philosophy that presentence investigations should be fully disclosed o a
defendant and the objection that such disclosure would dry up sources of confidential information and render such report virtually useless. (a)
gives the trial judge discretion to disclose any or all of the report to the parties. (b) makes mandatory the disclosure of factual and physical and
mental evaluation material only. In this way, it is left to the discretion of the trial judge to disclose to a detendant or defendant”s counsel any other
evaluative material. The judicial discretion should amply protect the confidentiality of those sources who do not wish to be disclosed, while the
availahility of all tactual material will permit the detendant to discover and make known to the sentencing court any errors that may appear in the
repeort.
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RULE 3.720. SENTENCING HEARING

As soon as practicable after the determination of guilt and after the examination of any presentence reports, the
sentencing court shall order a sentencing hearing. At the hearing:

{a) The court shall inform the defendant of the finding of guilt against the defendant and of the judgment and ask the
defendant whether there is any legal canse to show why sentence should not be pronounced. The defendant may allege and
show as legal cause why sentence should not be pronounced only:

(1) that the defendant is insane;
{2} that the defendant has been pardoned of the offense for which he or she is about to be sentenced;

{3) that the defendant is not the same person against whom the verdict or finding of the court or judgment was
rendered:; or

{4} if the defendant is a woman and sentence of death is to be pronounced, that she is pregnant.
(b} The court shall entertain submissions and evidence by the parties that are relevant to the sentence.

ic) Incases where guilt was determined by plea, the court shall inform itself, if not previously informed, of the
existence of plea discussions or agreements and the extent to which they involve recommendations as to the
appropriate sentence.

(d)( 13 If the accused was represented by a public defender or special assistant public defender, the court shall
notify the aceused of the imposition of a lien pursuant to section 2756, Florida Statutes. The amount of the lien shall
be given and a judgment entered in that amount against the accused. Notice of the accused’s right to a hearing to
contest the amount of the lien shall be given at the time of sentence.

2} If the accused requests a hearing to contest the amount of the lien, the court shall set a hearing date within
30 days of the date of sentencing.

Committee Motes

1968 Adoption (of Rule 3.730). A revamped version of section 921.08, Florida Statutes.

1972 Amendment. 3.720(a); Substantially the same as former rule 3.730. 3. 72(0b): The defendant is to be permitied to challenge factual bases
for the sentence that the defendant believes to be incorrect. When possible, submissions should be done informally, but the rule does not preclude
an evidentiary hearing if it should be necessary. 3. 720 c): Provides for plea discussions to be made a part of the record.

1980 Amendment. Modification of the rule by the addition of (d)(1) and (d)i2) reguires a trial judge to adequately inform a defendant of the
imposition of a lien for public defender services. A uniform procedure for scheduling hearings to contest liens would reduce the number of postsentence

petitions from incarcerated defendants at times remote from sentencing. The procedure is designed to complete all lien requirements established by
section 27.56, Flornida Statutes, before defendants are removed from the jurisdiction of the trial court.

RULE 3.721. RECORD OF THE PROCEEDINGS

The sentencing court shall ensure that a record of the entire sentencing proceeding is made and preserved in such a
manner that it can be transcribed as needed.

Committee Motes

1972 Adoption. New, providing for a record of the sentencing proceeding.
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RULE 3.73). ISSUANCE OF CAPIAS WHEN NECESSARY TO BRING DEFENDANT BEFORE
COURT

Whenever the court deems it necessary to do so in order to procure the presence of the defendant before it for the
adjudication of guilt or the pronouncement of sentence, or both, when the defendant is not in custody, it shall direct
the clerk toissue immediately or when directed by the prosecuting attorney a capias for the arrest of the defendant.
Subsequent capiases may be issued from time to time by direction of the court or the prosecuting attorney.

Committee Motes

1968 Adoption (of Rule 3.710). A revamped version of section %2 106, Florida Statutes, adding provision that defendant be required to be
present at the adjudication of guilt.

1972 Amendment. Same as prior rule 3. 710

RULE 3.750. PROCEDURE WHEN PARDON IS ALLEGED AS CAUSE FOR NOT PRONOUNCING
SENTENCE

When the cause alleged for not pronouncing sentence is that the defendant has been pardoned for the offense for
which the defendant is about to be sentenced, the court, if necessary, shall postpone the pronouncement of sentence
for the purpose of hearing evidence on the allegation. If the court decides that the allegation is true, it shall discharge
the defendant from custody unless the defendant is in custody on some other charge. If, however, it decides that the
allegation 1s not true, it shall proceed to pronounce sentence.

Committee Motes
1968 Adoplion. A revamped version of section 921,10, Florida Stanates.

1972 Amendment. Same as prior rule.

RULE 3.760. PROCEDURE WHEN NONIDENTITY IS ALLEGED AS CAUSE FOR NOT
PRONOUNCING SENTENCE

When the cause alleged for not pronouncing sentence is that the person brought before the court to be sentenced is
not the same person against whom the verdict. finding of the court, or judgment was rendered, the court, if
necessary, shall postpone the pronouncement of sentence for the purpose of hearing evidence on the allegation. If the
court decides that the allegation is true, it shall discharge the person from custody unless the person is in custody on
some other charge. If, however, it decides that the allegation is not true, it shall proceed to pronounce sentence.

Committee Motes
1968 Adoption. A revamped version of section 921.11, Florida Statutes.

1972 Amendment. Same as prior rule.

RULE 3.770. PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE FOR NOT
PRONOUNCING DEATH SENTENCE

When pregnancy of a female defendant is alleged as the cause for not pronouncing the death sentence, the court shall
postpone the pronouncement of sentence until after it has decided the truth of that allegation. If necessary in order to
arrive at such a decision, it shall immediately fix a time for a hearing to determine whether the defendant is pregnant and
shall appoint not exceeding 3 competent disinterested physicians to examine the defendant as to her alleged
pregnancy and to testify at the hearing as to whether she is pregnant. Other evidence regarding whether the defendant is
pregnant may be introduced at the hearing by either party. If the court decides that the defendant 1s not pregnant, it shall
proceed to pronounce sentence. If it decides that she is pregnant, it shall commit her to prison until it appears that she is
not pregnant and shall then pronounce sentence upon her.
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Committee Motes
1968 Adoption. A revamped version of section 921.12, Florida Statutes.

MNote that the rule omits the statutory provisions for the payment of fees to the examining physicians. The supreme court probably does not
have the power to make rules governing such matters.

1972 Amendment. Same as prior rule.
RULE 3.780. SENTENCING HEARING FOR CAPITAL CASES

(a) Evidence. In all proceedings based on section 921,141, Florida Statutes, the state and defendant will be
permitted to present evidence of an aggravating or mitigating nature, consistent with the requirements of the statute.
Each side will be permitted to cross-examine the witnesses presented by the other side. The state will present
evidence first.

(b) Rebuttal. The trial judge shall permit rebuttal testimony.

(¢} Opening Statement and Closing Argument. Both the state and the defendant will be given an equal
opportunity for one opening statement and one closing argument. The state will proceed first.

Committee Motes

1977 Adoption. This is a new rule designed to create a uniform procedure that will be consistent with both section 921,141, Florida Statutes,
and Srate v. Divon, 283 S0.2d | (Fla. 1973).

RULE 3.7H. PROBATION AND COMMUNITY CONTROL

(a) Suspension of the Pronouncement and Imposition of Sentence; Probation or Community Control.
Pronouncement and imposition of sentence of imprisonment shall not be made on a defendant who is to be placed on
probation, regardless of whether the defendant has been adjudicated guilty. An order of the court placing a person on
probation or community control shall place the probationer under the authority of the Department of Corrections to
be supervised as provided by law. The court shall specify the length of time during which the defendant is to be
supervised.

ib) Revocation of Probation or Community Control; Judgment; Sentence.

(1) Generally. Except as otherwise provided in subdivisions (b)(2) and (b)}(3) below, when a probationer or a
community controllee is brought before a court of competent jurisdiction charged with a violation of probation or
community control, the court shall advise the person of the charge and, if the charge is admitted to be true, may
immediately enter an order revoking, modifying, or continuing the probation or community control. If the violation
of probation or community control is not admitted by the probationer or community controllee, the court may
commit the person or release the person with or without bail to await further hearing or it may dismiss the charge of
violation of probation or community control. If the charge is not admitted by the probationer or community
controllee and if it is not dismissed, the court, as soon as practicable, shall give the probationer or community
controllee an opportunity to be fully heard in person, by counsel, or both. After the hearing, the court may enter an
order revoking, modifying, or continuing the probation or community control. Following a revocation of probation
or community control, the trial court shall adjudicate the defendant guilty of the crime forming the basis of the
probation or community control if no such adjudication has been made previously. Pronouncement and imposition of
sentence then shall be made on the defendant.

{2) Lunsford Act Proceedings. When a probationer or community controllee is arrested for violating his or her
probation or community control in a material respect and is under supervision for any criminal offense proscribed in
chapter 794, Florida Statutes. section 800.04(4), Florida Statutes, section 800.04(5), Florida Statutes, section
800040 6), Florida Statutes, section 827.071, Florida Statutes, or section 847.0145, Florida Statutes, or is aregistered
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sexual predator or a registered sexual offender, or is under supervision for a criminal offense for which, but for the
effective date, he or she would meet the registration criteria of section 775.21, Florida Statutes, section 943.04 35,
Florida Statutes, or section 944,607, Florida Statutes, the court must make a finding that the probationer or
community controllee is not a danger to the public prior to release with or without bail.

{A) The hearing to determine whether the defendant is a danger to the public shall be conducted by a court of
competent jurisdiction no sooner than 24 hours after arrest. The time for conducting the hearing may be extended at

the request of the accused, or at the request of the state upon a showing of good cause.

B} At the hearing, the defendant shall have the right to be heard in person or through counsel, to present
witnesses and evidence, and to cross-examine witnesses.

{C) In determining the danger posed by the defendant’s release, the court may consider:
{1} the nature and circumstances of the violation and any new offenses charged;
{ii) the defendant’s past and present conduct. including convictions of crimes;
{iil) any record of arrests without conviction for crimes involving violence or sexual crimes;
{iv) any other evidence of allegations of unlawful sexual conduct or the use of violence by the defendant;

{v) the defendant’s family ties, length of residence in the community, employment history, and mental
condition:

{vi) the defendant’s history and conduct during the probation or community control supervision from
which the wviolation arises and any other previous supervisions, including disciplinary records of previous
incarcerations;

iviijthe likelihood that the defendant will engage again in a criminal course of conduct:
iviii} the weight of the evidence against the defendant; and

{ix) any other facts the court considers relevant.

(3 Anti-Murder Act Proceedings. The provisions of this subdivision shall control over any conflicting
provisions in subdivision (b)(2). When a probationer or community controllee is arrested for violating his or her
probation or community control in a material respect and meets the criteria for a violent felony offender of special
concern, or for certain other related categories of offender, as set forth in section 948.06(8), Florida Statutes, the
defendant shall be brought before the court that granted the probation or community control and, except when the
alleged violation is based solely on the defendant’s failure to pay costs, fines, or restitution, shall not be granted bail
or any other form of pretrial release prior to the resolution of the probation or community control violation hearing.

i{A) The court shall not dismiss the probation or community control violation warrant pending against the
defendant without holding a recorded violation hearing at which both the state and the accused are represented.

B} If, after conducting the hearing, the court determines that the defendant has committed a violation of
probation or community control other than a failure to pay costs, fines, or restitution, the court shall make written
findings as to whether the defendant poses a danger to the community. In determining the danger to the community
posed by the defendant’s release, the court shall base its findings on one or more of the following:

{i} The nature and circumstances of the violation and any new offenses charged:

{ii) The defendant’s present conduct, including criminal convictions;
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{iil} The defendant's amenability to nonincarcerative sanctions based on his or her history and conduct
during the probation or community control supervision from which the violation hearing arises and any other
previous supervisions, including disciplinary records of previous incarcerations:

{iv) The weight of the evidence against the defendant; and
(v} Any other facts the court considers relevant.

() If the court finds that the defendant poses a danger to the community, the court shall revoke probation or
community control and sentence the defendant up to the statutory maximum, or longer if permitted by law.

(D) If the court finds that the defendant does not pose a danger to the community, the court may revoke,
modify, or continue the probation or community control or may place the probationer into community control as
provided in section 948.06, Florida Statutes.

Committee Motes

1968 Adoption. Subdivisions (a) and (b) contain the procedural aspects of section 948001}, (2}, and (3), Florida Statutes. It should be noted
that in {b) provision is made for no pronouncements in addition to no imposition of sentence prior to the granting of probation. The terminology
in section 948.01(3). Florida Statutes. is that the trial court shall “withhold the imposition of sentence.” The selected terminology is deemed
preferable to the present statutory language since the latter is apparently subject to misconstruction whereby a sentence may be pronounced and
merely the execution of the sentence is suspended.

The Third District Court of Appeal has indicated that the proper procedure to be followed is that probation be granted prior to sentencing. A
sentence, therefore, is not a prerequisite of probation. See ¥ates v. Buchanan, 170 50,24 72 (Fla. 3d DCA 1964); also see Barel v. State, 101
S0.2d 869 (Fla. 1st DCA 1958), decided by the First District Court of Appeal to the same effect.

While a trial court initially can set a probationary period at less than the maximum allowed by law, this period may be extended to the
maximum prior to the expiration of the initially-set probationary period. Pickowen v. State, 155 S0.2d 646 (Fla. 1st DCA 19%63). This means,
therefore, that any specitic time set by the court as to the probationary period is not binding if the court acts timely in modifying it. It is clear. in
view of the toregoing, that if a trial judge pronounces a definite sentence and then purports to suspend its execution and place the defendant on
probation for the period of time specified in the sentence, matters may become unduly complicated.

It such procedure is considered to be nothing more than an informal manner of suspending the imposition of sentence and thus adhering to
present statutory requirements, it should be noted that the time specified in the “sentence™ is not binding on the court with reference to subsequent
modification, if timely action follows. On the other hand, if the action of the tral court is considered strictly, it would be held to be void as not in
conformity with statutory requirements.

A probationary period is not a sentence, and any procedure that tends to mix them is undesirable, even if this mixture is accomplished by nothing
more than the terminology used by the trial couwrt in its desire to place & person on probation. See sections 94304 and 943.06( 1), Flonda Statutes, in
which clear distinctions are drawn between the period of a sentence and the period of probation.

(c) Contains the procedural aspects of section 948,060 1), Florida Statutes.

1972 Amendment. (1) of former mule deleted, as its substance is now contained inrales 3710, 3711, and 3.7 13, Former subdivisions (b} and
(¢} are now renumbered (a) and (b) respectively.

1988 Amendment. This amendment changes wording to conform with current responsibilities of the Department of Corrections to supervise a
person placed on either probation or community control and brings community control within the scope of the rule.

RULE 3.8M. CORRECTION, REDUCTION, AND MODIFICATION OF SENTENCES

(a) Correction. A court may at any time correct an illegal sentence imposed by it, or an incorrect caleulation made
by it in & sentencing scoresheet, or a sentence that does not grant proper credit for time served when it is affirmatively
alleged that the court records demonstrate on their face an entitlement to that relief, provided that a party may not file a
motion to correct an illegal sentence under this subdivision during the time allowed for the filing of 2 motion under
subdivision (b} 1) or during the pendency of a direct appeal. All orders denying motions under this subdivision shall
include a statement that the movant has the right to appeal within 30 days of rendition of the order.
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(b) Muotion to Correct Sentencing Error. A motion to cormect any sentencing error, including an illegal sentence,
may be filed as allowed by this subdivision. This subdivision shall not be applicable to those cases in which the
death sentence has been imposed and direct appeal jurisdiction is in the Supreme Court under article V., section
3ib) 1) of the Florida Constitution. The motion must identify the error with specificity and provide a proposed
correction. A response to the motion may be filed within 15 days. either admitting or contesting the alleged error.
Muotions may be filed by the state under this subdivision only if the correction of the sentencing error would benefit
the defendant or to correct a scrivener’s error.

(1) Muotion Before Appeal. During the time allowed for the filing of a notice of appeal of a sentence, a
defendant or the state may file a motion to correct a sentencing error,

{A) This motion shall stay rendition under Florida Rule of Appellate Procedure 9.020(h).

(B} Unless the trial court determines that the motion can be resolved as a matter of law without a hearing, it
shall hold a calendar call no later than 20 days from the filing of the motion, with notice to all parties, for the express
purpose of either ruling on the motion or determining the need for an evidentiary hearing. If an evidentiary hearing is
needed, it shall be set no more than 20 days from the date of the calendar call. Within 60 days from the filing of the
motion, the trial court shall file an order ruling on the motion. If no order is filed within 60 days, the motion shall be
considered denied. A party may file a motion for rehearing of any order entered under subdivisions (a) and (b} of
this rule within 15 days of the date of service of the order or within 15 days of the expiration of the time period for
filing an order if no order is filed.

{2) Motion Pending Appeal. If an appeal is pending, a defendant or the state may file in the trial court a motion
to correct a sentencing error. The motion may be filed by appellate counsel and must be served before the party’s
first brief is served. A notice of pending motion to correct sentencing error shall be filed in the appellate court, which
notice automatically shall extend the time for the filing of the brief until 10 days after the clerk of circuit court
transmits the supplemental record under Florida Rule of Appellate Procedure 9. 1400f)(G).

{A) The motion shall be served on the trial court and on all trial and appellate counsel of record. Unless the
motion expressly states that appellate counsel will represent the movant in the trial court, trial counsel will represent
the movant on the motion under Florida Rule of Appellate Procedure 9.140(b)(5). If the state is the mowvant, trial
counsel will represent the defendant unless appellate counsel for the defendant notifies trial counsel and the trial
court that he or she will represent the defendant on the state’s motion.

B} The trial court shall resolve this motion in accordance with the procedures in subdivision (b){ 14 B).

(C) In accordance with Florida Rule of Appellate Procedure 9.140(f)(6), the clerk of circuoit court shall
supplement the appellate record with the motion, the order, any amended sentence, and, if designated, a transcript of
any additional portion of the proceedings.

(¢} Reduction and Modification. A court may reduce or modify to include any of the provisions of chapter 948,
Florida Statutes, a legal sentence imposed by it within 60 days after the imposition, or within 60 days after receipt by
the court of 2 mandate issued by the appellate court on affirmance of the judgment and/or sentence on an original
appeal, or within 60 days after receipt by the court of a certified copy of an order of the appellate court dismissing an
original appeal from the judgment and/or sentence, or, if further appellate review is sought in a higher court or in
successively higher courts, within 60 days after the highest state or federal court to which a timely appeal has been
taken under authority of law, or in which a petition for certiorar has been timely filed under authority of law, has
entered an order of affirmance or an order dismissing the appeal and/or denying certiorari. This subdivision shall not
be applicable to those cases in which the death sentence 1s imposed or those cases in which the trial judge has
imposed the minimum mandatory sentence or has no sentencing discretion.

Committee Motes

1968 Adoption. Same as sections 921.24 and 92125, Flonda Statutes. Similar to Federal Rule of Criminal Procedure 35.
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1972 Amendment. Same as prior rule.

1977 Amendment. This amendment provides a uniform time within which a defendant may seek a reduction in sentence and excludes death
and minimum mandatory sentences from its operation.

1980 Amendment. Permits the sentencing judge, within the &-day time period, to modity as well as to reduce the sentence originally imposed.
Such modification would permit the judge to impose, in the modification, any sentence which could have been imposed initially. including split
sentence of probation. The trial judge may wot, in such moditication, increase the original sentence.

1996 Amendments. Subdivision (b} was added and existing subdivision (b) was renumbered as subdivision (c) in order to authornize the filing
of a motion to correct a sentence of order of probation, thereby providing a vehicle to correct sentencing errors in the trial court and to preserve
the issue should the motion be denied. A motion filed under subdivision (b} is an authorized motion which tolls the time for filing the notice of
appeal. The presence of a defendant who is represented by counsel would not be reguired at the hearing on the disposition of such a motion it it
only invalved a question of law.

2000 Amendment. The amendment to subdivision (a) is intended to contorm the rule with Srate v. Mancino, T4 S0.2d 429 (Fla. 1998).
Court Commentary

1% Amendments. Rule 3.8000b ) was substantially rewritten to accomplish the goals of the Criminal Appeal Reform Act of 1996 (Ch. 96-2438,
Laws of Fla_). As revised, this rule permits the filing of a motion during the initial stages of an appeal. A motion pursuant to this mule is needed only if
the sentencing error has not been adequately preserved for review at an carlier time in the trial court.

The State may file a motion to comect a sentencing error pursuant to rale 3.800¢b} only if the correction of that error will benetit the defendant or
cormect a scrivener’s emmor. This amendment is not intended to alter the substantive law of the State concemning whether a change to the defendant’s
sentence violates the constitutional prohibition against double jeopardy. See, e.g., Cheshire v Stave, 568 5o, 2d WIS (Fla. 1990); Goene v, Snate, 577
So. 2d 1306, 1308 (Fla. 1991 ) Trowpe v. Rowe, 283 S0, 2d 857, 859 (Fla. 1973).

Ascrivener’ s error in this context describes clerical or ministerial ermors in a criminal case that occur in the written sentence, judgment, or order of
probation or restitution. The term scrivener’ s emror refers to a mistake in the written sentence that is at variance with the oral pronouncement of sentence
or the recond but not those errors that are the result of a judicial determination or ermor. See. e.g., Allen v State, 739 5o, 2d 166 (Fla. 3d DCA 19949)
(correcting a “scrivener's emor” in the written order that adjudicated the appellant in contempt for *jailing polygraph exam'™); Pressley v. State, T26
500 2d 403 (Fla. 2d DCA 1999 (correcting scrivencr’ s oo in the sentencing documents that identified the defendant as a habitual offender when he
was not sentenced as a habitual offender); Ricks v. Stave, 725 So. 2d 1205 (Fla. 2d DCA 1999 (correcting scrivener’s error that resulbed from the
written sentence nor identifying the defendant as a habitual offender although the court had orally pronounced a habitual offender sentence). review
denied, T3Z 5o, 2d 328 (Fla. 1999 Me&ee v. Suwde, T12 50 2d 837 (Fla. 2d DCA 1998) (remanding for the trial court to determine whether a
scrivener' s ermor occurmed where the written order of probation imposed six years” probation, which contlicted with the written sentence and the trial
court minutes that reflected only five years” probation had been imposed ), Flovezak v State, T12 So. 2d 467467 (Fla. 4th DCA 1998) (comecting a
scrivener’ s ermor in the judgment of conviction where the detendant was acquitted of grand theft but the written judgment stated otherwise); Srombaugh
v Srade, TOM S0, 2d 723, 725826 (Fla. 5th DCA 1998 (finding a scrivener’s emor occurred where the State had nol prossed a count of the information
as pant of plea bargain but the written sentence reflected that the defendant was semtenced under that count). But see Carvidine v Saate, T21 So. 2Jd#1E,
819 (Fla. 4th DCA 1998 (trial court’s failure to sign written reasons for imposing an upward departure sentence did not constitute a scrivener’s emor
that could be corrected mare pro fenc by the trial court), and cases cited therein.

When a trial court determines that an evidentiary hearing is necessary to resolve a factual issue, it is possible that the court will need to utilize
the entire &l-day period authorized by this rule. However, trial courts and counsel are strongly encouraged to cooperate o resolve these motions
a5 expeditiously as possible because they delay the appellate process. For purposes of this rule, sentencing ermrors include harmiul errors in orders
entered as a result of the sentencing process. This includes errors inorders of probation, orders of community control, cost and restitution orders,
as well as errors within the sentence itself.

XV. EXECUTION OF SENTENCE
RULE 3.5310. COMMITMENT OF DEFENDANT; DUTY OF SHERIFF

On pronouncement of a sentence imposing a penalty other than a fine only or death, the court shall, unless the
execution of the sentence is suspended or stayed. and, in such case, on termination of the suspension or stay,
forthwith commit the defendant to the custody of the sheriff under a commitment to which shall be attached a
certified copy of the sentence and. unless both are contained in the same instrument if the sentence is imprisonment
in the state prison, a certified copy of the judgment of conviction and a certified copy of the indictment or
information, and the sheriff shall thereupon, within a reasonable time, if the sheriff is not the proper official to
execute the sentence, transfer the defendant, together with the commitment and attached certified copies, to the
custody of the official whose duty it is to execute the sentence and shall take from that person a receipt for the
defendant and make a return thereof to the court.
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Committee Motes

1968 Adoption. Substantially the same as section 922,01, Florida Statutes. There has been added to the rule the requirement that, if the
commitment is to the state prison, it shall be accompanied by a centified copy of the judgment of conviction and a certitied copy of the indictment
or information. {Section %44.18, Florida Statutes, requires a certified copy of the indictment or information to be transmitted to the Division of
Corrections; the Division of Commections should also have a certified copy of the judgment.)

1972 Amendment. Same as prior rule.
RULE 3.811. INSANITY AT TIME OF EXECUTION: CAPITAL CASES
(a) Insanity to Be Executed. A person under sentence of death shall not be executed while insane to be executed.

(b) Insanity Defined. A person under sentence of death is insane for purposes of execution if the person lacks the
mental capacity to understand the fact of the impending execution and the reason for it.

(¢} Stay of Execution. No motion for a stay of execution pending hearing, based on grounds of the prisoner’s
insanity to be executed, shall be entertained by any court until such time as the Governor of Florida shall have held
appropriate proceedings for determining the issue pursuant to the appropriate Florida Statutes.

{d) Motion for Stay after Governor’s Determination of Sanity to Be Executed. On determination of the
Governor of Florida, subsequent to the signing of a death warrant for a prisoner under sentence of death and
pursuant to the applicable Florida Statutes relating to insanity at time of execution, that the prisoner is sane to be
executed, counsel for the prisoner may move for a stay of execution and o hearing based on the prisoner's insanity to
be executed.

1) The motion shall be filed in the circuit court of the circuit in which the execution is to take place and shall
be heard by one of the judges of that circuit or such other judge as shall be assigned by the chief justice of the
supreme court to hear the motion. The state attorney of the circuit shall represent the State of Florida in any
proceedings held on the motion.

(2} The motion shall be in writing and shall contain a certificate of counsel that the motion is made in good faith
and on reasonable grounds to believe that the prisoner is insane to be executed.

{3} Counsel for the prisoner shall file, along with the motion, all reports of experts that were submitted to the
governor pursuant to the statutory procedure for executive determination of sanity to be executed. If any of the
evidence is not available to counsel for the prisoner, counsel shall attach to the motion an affidavit so stating, with
an explanation of why the evidence is unavailahle.

{4) Counsel for the prisoner and the state may submit such other evidentiary material and written submissions
including reports of experts on behalf of the prisoner as shall be relevant to determination of the issue.

(5) A copy of the motion and all supporting documents shall be served on the Florida Department of Legal
Affairs and the state attorney of the circuit in which the motion has been filed.

(e} Order Granting. If the circuit judge, upon review of the motion and submissions, has reasonable grounds to
believe that the prisoner is insane to be executed, the judge shall grant a stay of execution and may order further
proceedings which may include a hearing pursuant to rule 3.812.

Committee Motes

1988 Adoption. This rule is not intended to preclude the Office of the Attormey General or the state attomey of the circuit in which the trial
was held from appearing on behalf of the State of Florida under circumstances when permitted by law.
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RULE 3.812. HEARING ON INSANITY AT TIME OF EXECUTION: CAPITAL CASES

(a) Hearing on Insanity to Be Executed. The hearing on the prisoner’s insanity to be executed shall not be a
review of the governor’s determination, but shall be a hearing de novo.

(b) Issue at Hearing. At the hearing the issue shall be whether the prisoner presently meets the criteria for
insanity at time of execution, that is, whether the prisoner lacks the mental capacity to understand the fact of the
pending execution and the reason for it.

(¢} Procedure. The court may do any of the following as may be appropriate and adequate for a just resolution of
the issues raised:

i1} require the presence of the prisoner at the hearing:

{2) appoint no more than 3 disinterested mental health experts to examine the prisoner with respect to the
criteria for insanity to be executed and to report their findings and conclusions to the court; or

{3) enter such other orders as may be appropriate to effectuate a speedy and just resolution of the issues raised.

(d) Evidence. At hearings held pursuant to this rule, the court may admit such evidence as the court deems
relevant to the issues, including but not limited to the reports of expert witnesses, and the court shall not be strictly
bound by the rules of evidence.

(e} Order. If, at the conclusion of the hearing, the court shall find, by clear and convincing evidence, that the
prisoner is insane to be executed, the court shall enter its order continuing the stay of the death warrant; otherwise,
the court shall deny the motion and enter its order dissolving the stay of execution.

RULE 3.820. HABEAS CORPUS

(a) Custody Pending Appeal of Order of Denial. When a defendant has been sentenced, and is actually serving
the sentence, and has not appealed from the judgment or sentence, but seeks a release from imprisonment by habeas
corpus proceedings, and the writ has been discharged after it has been issued. the custody of the prisoner shall not be
disturbed. pending review by the appellate court.

(b) Custody Pending Appeal of Order Granting. Pending review of a decision discharging a prisoner on habeas
corpus, the prisoner shall be discharged on bail, with sureties to be approved as other bail bonds are approved for the
prisoner’s appearance to answer and abide by the judgment of the appellate court.

Committee Notes
1968 Adoption. Same as section 922,003, Flornida Statutes.

1972 Amendment. Same as prior rule. but some terminology has been changed.
XVL CRIMINAL CONTEMPT
RULE 3.83. DIRECT CRIMINAL CONTEMPT

A criminal contempt may be punished summarily if the court saw or heard the conduct constituting the contempt
committed in the actual presence of the court. The judgment of guilt of contempt shall include a recital of those facts
on which the adjudication of guilt is based. Prior to the adjudication of guilt the judge shall inform the defendant of
the accusation against the defendant and inquire as to whether the defendant has any cause to show why he or she
should not be adjudged guilty of contempt by the court and sentenced therefor. The defendant shall be given the
opportunity to present evidence of excusing or mitigating circumstances. The judgment shall be signed by the judge
and entered of record. Sentence shall be pronounced in open court.
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Committee Motes

1968 Adoption. This proposal is consistent with present Florida practice in authorizing summary procesdings in direct criminal contempt
cases. See Ballengee v Stare, 144 50 2d 68 (Fla. 2d DCA 1962); Baumgarmer v. Joughin, 105 Fla. 334, 141 So. 185 (1932); also see Soare v
Lefman, 100 Fla, 481, 129 5o0. 818 (1930}, holding that the defendant is not entitled to notice of the accusation or a motion for attachment.
Faimness dictates that the defendant be allowed to present excusing or mitigating evidence even in direct criminal contempt cases.

Much of the terminology of the proposal is patterned after Federal Rule of Criminal Procedure 42(a) with variations for purposes of clarity.
What may be considered a significant change from the terminology of the federal rule is that the proposal provides for a “judgment”™ of contempt,
whereas the term “order” of contempt is used in the federal rule. Both terms have been used in Florida appellate cases. The term “judgment” is
preferred here since it is consistent with the procedure of adjudicating guilt and is more easily reconciled with a “conviction™ of contempdt,
common terminalogy on the trial and appellate levels in Florida. It also is consistent with appeals in contempt cases. See, e.g., Stare ex rell
Shotkin v. Buchanan, 149 50.2d 574, 98 A L.R.2d 633 (Fla. 3d DCA 1963), for the use of the term “judgment”™.

1972 Amendment. Same as prior rule.
RULE 3.340. INDIRECT CRIMINAL CONTEMPT

A criminal contempt, except as provided in rule 3.830 concerning direct contempts. shall be prosecuted in the
following manner:

{a) Order to Show Cause. The judge, on the judge’s own motion or on affidavit of any person having knowledge
of the facts, may issue and sign an order directed to the defendant. stating the essential facts constituting the criminal
contempt charged and requiring the defendant to appear before the court to show canse why the defendant should not
be held in contempt of court. The order shall specify the time and place of the hearing, with a reasonable time
allowed for preparation of the defense after service of the order on the defendant.

(b) Muotions; Answer. The defendant, personally or by counsel, may mowve to dismiss the order to show cause, move
for a statement of particulars, or answer the order by way of explanation or defense. All motions and the answer shall be
in writing unless specified otherwise by the judge. A defendant’s omission to file motions or answer shall not be deemed
as an admission of guilt of the contempt charged.

(¢} Order of Arrest; Bail. The judge may issue an order of arrest of the defendant if the judge has reason to
believe the defendant will not appear in response to the order to show cause. The defendant shall be admitted to bail
in the manner provided by law in criminal cases.

{d) Arraignment; Hearing. The defendant may be arraigned at the ime of the hearing, or prior thereto at the
defendant’s request. A hearing to determine the guilt or innocence of the defendant shall follow a plea of not guilty.
The judge may conduct a hearing without assistance of counsel or may be assisted by the prosecuting attorney or by
an attorney appointed for that purpose. The defendant is entitled to be represented by counsel, have compulsory
process for the attendance of witnesses, and testify in his or her own defense. All issues of law and fact shall be
heard and determined by the judge.

(e} Disqualification of Judge. If the contempt charged involves disrespect to or criticism of a judge, the judge
shall disqualify himself or herself from presiding at the hearing. Another judge shall be designated by the chief
justice of the supreme court.

(f) Verdict; Judgment. At the conclusion of the hearing the judge shall sign and enter of record a judgment of

guilty or not guilty. There should be included in a judgment of guilty a recital of the facts constituting the contempt
of which the defendant has been found and adjudicated guilty.

(g) Sentence; Indirect Contempt. Prior to the pronouncement of sentence, the judge shall inform the defendant
of the accusation and judgment against the defendant and inguire as to whether the defendant has any cause to show
why sentence should not be pronounced. The defendant shall be afforded the opportunity to present evidence of
mitigating circumstances. The sentence shall be pronounced in open court and in the presence of the defendant.
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Committee Motes
1968 Adoption.

(a1l COrder to Show Cause. The courts have used various and, at times, misleading terminology with reference to this phase of the
procedure, vie. “citation,” “rule nisi,” “mule,” “rule to show cause,” “information,” Vindicted.” and “order w show cause.” Although all apparently
have been used with the same connotation the terminology chosen probably is more readily understandable than the others. This term is used in
Federal Rule of Criminal Procedure 42(b) dealing with indirect criminal contermps.

In proceedings for indirect contermpt, due process of law requires that the accused be given nodice of the charge and a reasonable opportunity to meet
it by way of defense or explanation. State ex rel. Gibiin v, Sielfivan, 157 Fla. 496, 26 50.2d 509 (1946, State ex rel. Geary v. Kelly, 137 50.2d 262, 263
(Fla. 3d DCA 1963).

The petition {affidavit is used here) must be filed by someone having actual knowledge of the facts and must be under oath. Phillips v. Srafe,
147 50.2d 163 (Fla. 3d DCA 1962); see also Craft v. Culbreath, 150 Fla. 60, 6 50.2d 638 (1942); Ex parfe Biggers, B3 Fla. 322, 95 So. 763
(1923

(2)  Motions; Answer. The appellate courts of Florida, while apparenily refraining from making motions and answers indispensable parts of the
procedure, seem to regard them with favor in appropriate situations. Regarding motions to quash and maotion for bill of particulars, see Geary v
Srare, 139 50.2d 891 (Fla. 3d DCA 1962); regarding the answer, see Stale ex rel. Huiie v. Lewis, 80 50.2d 685 (Fla. 1955).

Elsewhere in these nules is a recommended proposal that a motion to dismiss replace the present meaotion to quash; hence, the motion to dismiss
is recommended here.

The proposal contains no reguirement that the motions or answer be under oath. Until section 3822, Flonda Statutes, was amended in 1945
there prevailed in Florda the common law rule that denial under oath is conclusive and requires discharge of the defendant in indirect contempt
cascs; the discharge was considered as justified because the defendant could be convicted of perjury if the defendant had swom falsely in the
answer or in a motion denying the charge. The amendment of section 38.22, Florida Statutes, however, has been construed to no longer justity the
discharge of the defendant merely because the defendant denies the charge under cath. See Ex parte Earman, 85 Fla. 29795 50, T55(1923). e
the commaon law: see Dodd v, Seate, 110 50.2d 22 (Fla. 3d DOA 1959) re the construction of section 38.22, Florida Statutes, as amended. There
appears, therefore, no necessity of requiring that a pleading directed to the order to show cause be under oath, except as a matter of policy of
holding potential perjury prosecutions over the heads of defendants. 1t is recommended, therefore, that no oath be required at this stage of the
procesding.

Due process of Low in the prosecution for indirect contempt requires that the defendant have the right to assistance by counsel. Bawmgartner v
Joughin, 105 Fla. 335, 141 So. 185 (1932), adhered do, 10T Fla. 858, 143 So. 436 (1932)

(3} Owrder of Arrest; Bail. Arrest and bail. although apparently used only rarely, were permissible at comman law and, sccordingly, ane
unobjectionable under present Florida law. At times cach should serve a useful purpose in contempt proceedings and should be incleded in the
rule. As to the common law, see Ex parte Bigoers, supra.

(4} Arraignment; Hearing. Provision is made for & pre-hearing amaignment in case the defendant wishes to plead guilty to the charge prior io
the date set for the hearing. The defendant has a constitutional right to a kearing under the due process clawses of the state and federal constitutions,
Stare ex rel. Pipia v. Buchanan, 168 50.2d 783 (Fla. 3d DCA 1964). This nght includes the right to assistance of counsel and the right to call witnesses.
Bawmgarmer v. Toughin, supra. The defendant cannot be compelled to testify against himsell. Demetree v Stare, ex rel. Marsh, 89 So0.2d 498 (Fla.
1956).

Section 38.22, Florida Statutes, as amended in 1995, provides that all issues of law or fact shall be heard and determined by the judge.
Apparently under this statute the defendant is not only precluded from considering a jury irial as a nght but alse the judge has no discretion to
allow the defendant a jury trial. See Starte ex rel. Huie v. Lewis, supra, and Dodd v Stare, supra, in which the court seems to assume this, such
assumption seemingly being warranted by the terminology of the statute.

There is no reason to believe that the statute is unconstitutional &= being in violation of section 11 of the Declaration of Rights of the Florida
Constitution which provides, in part, that the accused in all criminal prosecutions shall have the rght to & public trial by an impartial jury. Crirminal
contempt s not a crime; consequently, mo criminal prosecution s involved, Neering v. State, 135 50.2d 874 (Fla. 1963} State ex rel. Sauraers v.
Beover, 166 50.2d 6% (Fla. 2d DCA 19%64); Ballengee v State, 144 S0.2d 68 (Fla. 2d DCA 1962).

Section 3 of the Declaration of Righis, providing that the right of irial by jury shall be secured to all and remain inviolate forever, also
apparently is not vielated. This provision has been construed many times as guaranteeing a jury trial in proceedings at common law, as practiced
at the time of the adoption of the constitution (see, e.g., Hawking v. Bellim fnv. Co., 92 Fla. 784, 110 5o, 350 (1926}), e, itis applicable only to
cases inwhich the right existed betore the adoption of the constitution {see, &.g., State ex vel. Sellers v. Parker, 87 Fla. 181, 100 So0. 2601 1924)).
Section 3 was never intended to extend the right of a trial by jury beyond this point. Bovd v. Dade Cownty, 123 50.2d 323 (Fla. 1960

There is some authority that trial by jury in indirect eriminal contempt existed in the early common law, but this practice was eliminated by the
Star Chamber with the result that for centuries the common law courts have punished indirect contempts without a jury trial. Sec 36 Mississippi

EFTA01090854



Law Journal 106. The practice in Florida to date apparently has been consistent with this position. Mo case has been found in this state in which a
person was tried by a jury for criminal contempt. See Justioe Terrell’s comment adverse to such jury trials in Stave ex vel. Huie v. Lewis. supra.

The United States Supreme Court has assumed the same position with reference to the dictates of the common law. Quoting from Eilenbecker
v Diispric Cowrt, 134 U8, 31, 36, 105,01 424, 33 LLEd. 801 (1890}, the Court stated, “If it has ever been undersieod that proceedings according
tr the common law for contempt of court have been subject to the right of trial by jury, we have been unable to find any instance of it.” United
Srates v. Barnerr, 376 U5 681, 696, 84 5.Ct 984, 12 LEA 2d 23 {1964). In answer to the contention that contempt proceeding s without a jury
were limited to trivial offenses, the Court stated. [W e find no basis for a determination that, at the time the Constitution was adopted, contempt
was generally regarded as not extending to cases of serious misconduct.” 376 U5, at 701, There is little doubt, therefore, that a defendant in a
criminal contempt case in Florida has no constitutional right o a trial by jury.

Proponents for such trials secemingly must depend on authorization by the legislature or Supreme Court of Florida we attain their objective. By
enacting section 38.22, Flonda Statuies, which impliedly prohibits trial by jury the legislature exhibited a legislative intent to remain consistent
with the common law rule. A possible altiernative is for the Supreme Court of Florida o promulgate a rule providing for such trials and assume
the position that under its constitutional right to govern practice and procedure in the counts of Florida such rule would supersede section 38.22,
Florida Statutes. It is believed that the supreme court has such authority. Accordingly, alternate proposals are offered for the court’s
consideration; the first provides for a jury trial unless waived by the defendant and the altenate is consistent with present practice.

(5} Disgualification of Judge. Provision for the disqualification of the judge is made in federal rule 42ib). The proposal is patterned after
this rulke.

Favorable comments concerming disqualification of judges in appropriate cases may be found in opinions of the Supreme Court of Florida. See
Pennekanp v. Srate, 156 Fla. 227, 22 80.2d 875 (1945}, and concurring opinion in Sare ex rel Hie v, Lewis, supra,

(6) Verdict; Judgment. “Judgment” is deemed preferable to the term “order,” since the proper procedure involves an adjudication of
guilty. The use of “judgment” is consistent with present Florida practice. E.g., Dinnen v. State, 168 S0.2d T03 (Fla. 2d DCA 1964 ); Siate ex rel
Byrd v. Anderson, 168 50.2d 554 (Fla. 1st DCA 1964).

The recital in the judgrment of facts constituting the contempt serves to preserve for postconviction purposes a composite record of the offense
by the person best gualificd to make such recital: the judge. See Rvals v. United States, 69 F.2d 946 (5th Cir. 1934, in which such procedure is
referred o as “good practice.”

(7} Sentence; Indirect Contempt. The substance of this subdivision is found in present sections 921.05(2), 921.07 and 921,13, Flonida
Statutes. While these sections are concerned with sentences in criminal cases, the First District Court of Appeal in 1964 held that unless a
defendant convicted of criminal contemgt is paid the same deference the defendant is wot being accorded due process of law as provided in
section 12 of the Declaration of Rights of the Florida Constitution and the Fourteenth Amendment of the Constitution of the United States.
Neering v. Stare, 164 50.2d 29 (Fla. 1st DCA 1964).

Statement concerning the effect the adoption of this proposed rule will have on contempt statutes:

This rule 1s not concerned with the source of the power of courts to punish for contempt. It is concermned with desirable procedure to be
cmployed in the implementation of such power. Consequently. its adoption will in no way affect the Florida statutes purpaning to be legislative
grants of authority to the courts to punish for contempt, viz., sections 38.22 (dealing with “all” courts), 932,03 {dealing with courts having
original jurisdiction in criminal cases), and 39.13 {dealing with juvenile courts). This s true regardless of whether the source of power is
considered to lie exclusively with the courts as an inherent power or is subject. at least in pari, to legislative grant.

The adoption of the rule also will leave unaffected the numerous Florida statutes concerned with various situations considered by the
legislature to be punishable as contempt {e.g.. section 38.23, Florida Statutes), since these statutes deal with substantive rather than procedural
law.

Section 38.22, Florida Statutes. as discussed in the preceding notes, is concemed with procedure in that it requires the court to hear and
determine all questions of law or fact. Insofar, therefore, as criminal contempts are concemed the adoption of the aliernate proposal providing for

a jury trial will mean that the rule supersedes this aspect of the statute and the statute should be amended accordingly.

1972 Amendment. Same as prior rule.

XVIL POSTCONVICTION RELIEF
RULE 3.850. MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

(a) Grounds for Motion. The following grounds may be claims for relief from judgment or release from custody
by a person who has been tried and found guilty or has entered a plea of guilty or nolo contendere before a court
established by the laws of Flornda:
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(1) The judgment was entered or sentence was imposed in violation of the Constitution or laws of the United
States or the State of Florida.

{2} The court did not have jurisdiction to enter the judgment.

{3) The court did not have jurisdiction to impose the sentence.

{4} The sentence exceeded the maximum authorized by law.

{5} The plea was involuntary.

{6} The judgment or sentence is otherwise subject to collateral attack.

(b) Time Limitations. A motion to vacate a sentence that exceeds the limits provided by law may be filed at any

time. No other motion shall be filed or considered pursuant to this rule if filed more than 2 years after the judgment
and sentence become final in a noncapital case or more than | year after the judgment and sentence become final in

a capital case in which a death sentence has been imposed unless it alleges that

{1} the facts on which the claim is predicated were unknown to the movant or the movant’s attorney and could
not have been ascertained by the exercise of due diligence, or

{2} the fundamental constitutional right asserted was not established within the period provided for herein and
has been held to apply retroactively, or

(3} the defendant retained counsel to timely file a 3.850 motion and counsel, through neglect, failed to file the
motion.

(¢} Contents of Motion. The motion shall be under oath and include:
(1} the judgment or sentence under attack and the court which rendered the same;
{2} whether there was an appeal from the judgment or sentence and the disposition thereof;
{3) whether a previous postconviction motion has been filed, and if so, how many;

{4} if a previous motion or motions have been filed, the reason or reasons the claim or claims in the present
motion were not raised in the former motion or motions;

(5) the nature of the relief sought; and
{6} a brief statement of the facts (and other conditions) relied on in support of the motion.

This rule does not authorize relief based on grounds that could have or should have been raised at trial and, if
properly preserved, on direct appeal of the judgment and sentence.

(d) Procedure; Evidentiary Hearing; Disposition. On filing of a rule 3.850 motion, the clerk shall forward the
motion and file to the court. If the motion, files, and records in the case conclusively show that the movant is entitled
to no relief, the motion shall be denied without a hearing. In those instances when the denial is not predicated on the
legal insufficiency of the motion on its face, a copy of that portion of the files and records that conclusively shows
that the movant is entitled to no relief shall be attached to the order. Unless the motion, files, and records of the case
conclusively show that the movant is entitled to no relief, the court shall order the state attorney to file an answer or
other pleading within the period of time fixed by the court or to take such other action as the judge deems
appropriate. The answer shall respond to the allegations of the motion. In addition it shall state whether the movant
has used any other available state remedies including any other postconviction motion under this rule. The answer
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shall also state whether an evidentiary hearing was sccorded the movant. If the motion has not been denied at a
previous stage in the proceedings, the judge, after the answer is filed, shall determine whether an evidentiary hearing
is required. If an evidentiary hearing is not required, the judge shall make appropriate disposition of the motion. If an
evidentiary hearing is required, the court shall grant a prompt hearing thereon and shall cause notice thereof to be
served on the state attorney, determine the issues, and make findings of fact and conclusions of law with respect
thereto. If the court finds that the judgment was rendered without jurisdiction, that the sentence imposed was not
authorized by law or is otherwise open to collateral attack. or that there has been such a denial or infringement of the
constitutional rights of the movant as to render the judgment vulnerable to collateral attack, the court shall vacate
and set aside the judgment and shall discharge or resentence the movant, grant a new trial, or correct the sentence as
may appear appropriate.

(e} Movant’s Presence Not Required. A court may entertain and determine the motion without requiring the
production of the movant at the hearing.

(f) Successive Motions. A second or successive motion may be dismissed if the judge finds that it fails to allege
new or different grounds for relief and the prior determination was on the merits or, if new and different grounds are
alleged. the judge finds that the failure of the movant or the attorney to assert those grounds in a prior motion
constituted an abuse of the procedure governed by these rules.

(g) Appeal; Rehearing; Service on Movant. An appeal may be taken to the appropriate appellate court from the
order entered on the motion as from a final judgment on application for writ of habeas corpus. All orders denying
maotions for postconviction relief shall include a statement that the movant has the right to appeal within 30 days of
the rendition of the order. A petitioner may seek a belated appeal upon the allegation that the petitioner timely
requested counsel to appeal the order denying petitioner's motion for postconviction relief and counsel, through
neglect, failed to do so. The movant may file a motion for rehearing of any order denying a motion under this rule
within 15 days of the date of service of the order. The clerk of the court shall promptly serve on the movant a copy
of any order denying a motion for postconviction relief or denying a motion for rehearing noting thereon the date of
service by an appropriate certificate of service.

{h) Habeas Corpus. An application for writ of habeas corpus on behalf of a prisoner who is authorized to apply for
relief by motion pursuant to this rule shall not be entertained if it appears that the applicant has failed to apply for relief,
by motion, to the court that sentenced the applicant or that the court has denied the applicant relief, unless it also appears
that the remedy by motion is inadequate or ineffective to test the legality of the applicant’s detention.

Committee Motes
1972 Amendment. Same as prior rule. Former rule 3,860, previously deleted, now found in article 18, The Florida Bar Integration Rules.

1977 Amendment. Mothing has been taken from proposed mule 3.850. Additions have been made. The committee proceeded on the theory that
generally the motions coming under the purview of the rule were filed by prisoners and will be considered ex parte.

The proposed amendment contemplates that in these cases where the trial court found the movant entitled to some relict, the state attorney
would be noticed and given an opportunity to be heard. The mile further conternplates that if the appellate court reverses, it would do so with
directions to conduct & hearing with notice to all parties.

(a), (b}, (ch id), {e)

The committee was of the opinion that the motion should contain the minimoam prerequisites indicated in the lettered portions to permit the trial
court to quickly ascertain whether or not the motion was entitled to consideration and, it not, provide for its retum to the movant as unacceptable.
This procedure is similar to federal rules dealing with postconviction motions.

The committee perceives that denial of a motion will either be based on the insufficiency of the motion itself or on the basis of the file or
record which the trial court will have before it The proposal provides for a simplified expeditious disposition of appeals in such cases. It is to be
noted, however, that in those cases where the record is relied on as a basis for denial of the motion, it may in exceptional cases involve a
substantial record. but the advantages of this procedure seem to justify coping with the unusual or exceptional case. It is the opinion of the
commuttee that, in any order of denial based on the insufficiency of the motion or on the face of the record, trial courts will set forth specifically
the basis of the court’s ruling with sufficient specificity to delineate the issue for the benefit of appellate courts.
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The committes thought that the provision permitting ex parte denial of a motion based on the face of the record was appropriate inasmuch as
the movant was granted an opportunity for rehearing in which to point out any emrors the court may have made, thus providing sufficient
safeguards to ensure consideration of the prisoner’ s contentions.

The prisoner or movant’s motion for rehearing will be a part of the record on appeal, thereby alerting the appellate court to the movant’s
dissatistaction with the trial court™s ruling.

1984 Amendment. The committee felt that provisions should be added to allow the count to consider why a subseguent motion was being filed
and whether it was properly tiled, similar to Federal Rule of Criminal Procedure 9(b) or 35.

The committes also felt that the court should have the authority to order the state to respond to a 3. 850 motion by answer or other pleading as
the court may direct.

The committes felt that even if a motion filed under rule 3.850 does not substantially comply with the requirements of the rule, the motion
should still be filed and ruled on by the court. Hence the former provision authorizing the court to refuse to receive such a nonconforming maotion
has been remowved and words allowing the presiding judge to summarily deny a noncomplying motion have been satisfied.

1992 Amendment. Pursaant to Stare v, Districr Conrt of Appeal of Florida, First District, 569 50.2d 439 (Fla. 1990), motions seeking a
belated direct appeal based on the ineffective assistance of counsel should be filed in the trial court under rule 3850, Also, see rule 3.1 11(c)
regarding trial counsel’s duties betore withdrawal after judgment and sentence.

1993 Commentary
This amendment is necessary to make this rule consistent with rule 3 851,

1996 Court Commentary. Florida Rule of Judicial Administration 2.071ik) allows for telephonic and teleconterencing communication
equipment to be utilized “for a motion hearing, a pretrial conference, or a status conference.” Teleconferencing sites have been established by the
Department of Management Services. Division of Communications at various metropolitan lecations in the state. The “Shevin Study™ examined,
at this Court”s request, the issue of delays in capital postconviction relief proceedings and noted that travel problems of counsel cause part of
those delays. The Court strongly encourages the use of the new telephonic and teleconferencing technology for postconviction relief proceedings
that do not require evidentiary hearings.

'Letter from Robert L. Shevin “Re: Study of the Capital Collateral Representative”™ to Chief Justice Stephen H. Grimes (Feb, 26, 1996) (on file
with the Supreme Court of Florida in No. 87 688).

RULE 3.851. COLLATERAL RELIEF AFTER DEATH SENTENCE HAS BEEN IMPOSED AND
AFFIRMED ON DIRECT APPEAL

(a) Scope. This rule shall apply to all motions and petitions for any type of postconviction or collateral relief
brought by a prisoner in state custody who has been sentenced to death and whose conviction and death sentence
have been affirmed on direct appeal. It shall apply to all postconviction motions filed on or after October 1, 2001, by
prisoners who are under sentence of death. Motions pending on that date are governed by the version of this rule in
effect immediately prior to that date.

(b) Appointment of Postconviction Counsel.

i1} Upon the issuance of the mandate affirming a judgment and sentence of death on direct appeal, the Supreme
Court of Florida shall at the same time issue an order appointing the appropriate office of the Capital Collateral
Regional Counsel or directing the trial court to immediately appoint counsel from the Registry of Attorneys
maintained by the Commission on Capital Cases. The name of Registry Counsel shall be filed with the Supreme
Court of Florida.

(2} Within 30 days of the 1ssuance of the mandate, the Capital Collateral Regional Counsel or Registry Counsel
shall file a notice of appearance in the trial court or a motion to withdraw based on a conflict of interest or some
other legal ground. Motions to withdraw filed more than 30 days after the issuance of the mandate shall not be
entertained unless based on a specific conflict of interest as set forth in section 27.703, Florida Statutes.

{3) Within 15 days after Capital Collateral Regional Counsel or Registry Counsel files a motion to withdraw,
the chief judge or assigned judge shall rule on the motion and appoint new postconviction counsel if necessary. The
appointment of new collateral counsel shall be from the Registry of attorneys maintained by the Commission on
Capital Cases unless the case 15 administratively transferred to another Capital Collateral Regional Counsel.
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(¢} Preliminary Procedures.

(1) Judicial Assignment. Within 30 days of the issuance of mandate affirming a judgment and sentence of
death on direct appeal, the chief judge shall assign the case to a judge qualified under the Rules of Judicial
Administration to conduct capital proceedings.

(2) Status Conferences. The assigned judge shall conduct a status conference not later than M0 days after the
Judicial assignment, and shall hold status conferences at least every 90 days thereafter until the evidentiary hearing
has been completed or the motion has been ruled on without a hearing. The attorneys, with leave of the trial court,
may appear electronically at the status conferences. Requests to appear electronically shall be liberally sranted.
Pending motions, disputes involving public records, or any other matters ordered by the court shall be heard at the
status conferences.

(3) Prisoner’s Presence Not Required. The prisoner’s presence shall not be required at any hearing or
conference held under this rule, except at the evidentiary hearing on the merits of any claim and at any hearing
involving conflict with or removal of collateral counsel.

{4) Duties of Defense Counsel. Within 45 days of appointment of postconviction counsel, the defendant”s trial
counsel shall provide to postconviction counsel all information pertaining to the defendant”s capital case which was
obtained during the representation of the defendant. Postconviction counsel shall maintain the confidentiality of all
confidential information received.

(d) Time Limitation.

(1) Any motion to vacate judgment of conviction and sentence of death shall be filed by the prisoner within | vear
after the judgment and sentence become final. For the purposes of this mle. a judgment is final:

{A) on the expiration of the time permitted to file in the United States Supreme Court a petition for writ of
certiorari seeking review of the Supreme Court of Florida decision affirming a judgment and sentence of death (90
days after the opinion becomes final); or

(B} on the disposition of the petition for writ of certiorari by the United States Supreme Court, if filed.

{2} Mo motion shall be filed or considered pursuant to this rule if filed beyond the time limitation provided in
subdivision (d){1} unless it alleges:

i A) the facts on which the claim is predicated were unknown to the movant or the movant’s attorney and could
not have been ascertained by the exercise of due diligence. or

(B} the fundamental constitutional right asserted was not established within the period provided for in
subdivision (d){1) and has been held to apply retroactively, or

(C) postconviction counsel, through neglect, failed to file the motion.

{3} All petitions for extraordinary relief in which the Supreme Court of Florida has original junisdiction,
including petitions for writs of habeas corpus, shall be filed simultaneously with the initial brief filed on behalf of
the death-sentenced prisoner in the appeal of the circuit court’s order on the initial motion for postconviction relief
filed under this rule.

{4} The time limitation in subdivision {dj 1) 15 established with the understanding that each death-sentenced
prisoner will have counsel assigned and available to begin addressing the prisoner’s postconviction issues within the
time specified in this rule. Should the governor sign a death warrant before the expiration of the ime limitation in
subdivision (d){ 1), the Supreme Court of Florida, on a defendant’s request, will grant a stay of execution to allow
any postconviction relief motions to proceed in a timely and orderly manner. Furthermore, this time limitation shall
not preclude the right to amend or to supplement pending pleadings under these rules.
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{5) An extension of time may be granted by the Supreme Court of Florida for the filing of postconviction
pleadings if the prisoner’s counsel makes a showing of good cause for counsel’s inability to file the postconviction
pleadings within the |-vear period established by this rule.

(e} Contents of Motion.

{1} Initial Motion. A motion filed under this rule is an initial postconviction motion if no state court has
previously ruled on a postconviction motion challenging the same judgment and sentence. An initial motion and
memorandum of law filed under this rule shall not exceed 75 pages exclusive of the attachments. Attachments shall
include, but are not limited to, the judgment and sentence. The memorandum of law shall set forth the applicable
case law supporting the granting of relief as to each separately pled claim. This rule does not authorize relief based
upon claims that could have or should have been raised at trial and, if properly preserved, on direct appeal of the
judgment and sentence. If claims that were raised on appeal or should have been raised on appeal are contained in
the motion, the memorandum of law shall contain a brief statement explaining why these claims are being raised on
postconviction relief. The motion shall be under oath and shall include:

{A) adescription of the judgment and sentence under attack and the name of the court that rendered the same;
(B} a statement of each 1ssue raised on appeal and the disposition thereof:
(C} the nature of the relief sought;

(D) a detailed allegation of the factual basis for any claim for which an evidentiary hearing is sought; and

({E) a detailed allegation as to the basis for any purely legal or constitutional claim for which an evidentiary
hearing is not required and the reason that this claim could not have been or was not raised on direct appeal.

(2} Successive Motion. A motion filed under this rule is successive if a state court has previously ruled on a
postconviction motion challenging the same judgment and sentence. A successive motion shall not exceed 25 pages.
exclusive of attachments, and shall include:

(A all of the pleading requirements of an initial motion under subdivision {e)(1):

(B} the disposition of all previous claims raised in postconviction proceedings and the reason or reasons the
claim or claims raised in the present motion were not raised in the former motion or motions;

() if based upon newly discovered evidence, Brady v. Maryland, 373 U.S. 83 {1963), or Giglio v. United
States, 405 U.5. 150 (1972, the following:

(i} the names, addresses, and telephone numbers of all witnesses supporting the claim;

(i) a statement that the witness will be available, should an evidentiary hearing be scheduled, to testify
under oath to the facts alleged in the motion or affidavit;

(iii) if evidentiary support is in the form of documents, copies of all documents shall be attached, including
any affidavits obtained; and

(iv) as to any witness or document listed in the motion or attachment to the motion, a statement of the reason
why the witness or document was not previously available.

(f) Procedure; Evidentiary Hearing; Disposition.

i1} Filing and Service. All pleadings in the postconviction proceeding shall be filed with the clerk of the wial
court and served on the assigned judge. opposing party, and the attornev general. Upon the filing of any original
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court paper in the postconviction proceeding, the clerk of the trial court shall determine that the assigned judge has
received a copy. All motions other than the postconviction motion itself shall be accompanied by a notice of hearing.

(2) Duty of Clerk. A motion filed under this rule shall be immediately delivered to the chief judge or the
assigned judge along with the court file.

(3) Answer.

(A) Answer to the Initial Motion. Within 60 days of the filing of an initial motion, the state shall file its
answer. The answer and accompanying memorandum of law shall not exceed 75 pages, exclusive of attachments and
exhibits. The answer shall address the legal insufficiency of any claim in the motion, respond to the allegations of
the motion, and address any procedural bars. As to any claims of legal insufficiency or procedural bar, the state shall
include a short statement of any applicable case law.

(B} Answer to a Successive Motion. Within 20 days of the filing of a successive motion, the state shall file its
answer. The answer shall not exceed 25 pages, exclusive of attachments and exhibits. The answer shall specifically
respond to each claim in the motion and state the reason(s) that an evidentiary hearing is or is not required.

(4) Amendments. A motion filed under this rule may be amended up to 30 days prior to the evidentiary hearing
upon motion and good cause shown. The trial court may in its discretion grant a motion to amend provided that the
motion sets forth the reason the claim was not raised earlier and attaches a copy of the claim sought to be added.
Granting a motion under this subdivision shall not be a basis for granting a continuance of the evidentiary hearing
unless a manifest injustice would occur if a continuance was not granted. If amendment is allowed, the state shall
file an amended answer within 20 days after the amended motion is filed.

(5) Case Management Conference; Evidentiary Hearing.

(A Initial Postconviction Motion. No later than 90 days after the state files its answer to an initial motion, the
trial court shall hold a case management conference. At the case management conference, both parties shall disclose
all documentary exhibits that they intend to offer at the evidentiary hearing, provide an exhibit list of all such
exhibits, and exchange a witness list with the names and addresses of any potential witnesses. All expert witnesses
shall be specifically designated on the witness list, and copies of all expert reports shall be attached. At the case
management conference, the trial court shall:

(i} schedule an evidentiary hearing, to be held within 90 days, on claims listed by the defendant as
requiring a factual determination;

(ii) hear argument on any purely legal claims not based on disputed facts; and
(iii) resolve disputes arising from the exchange of information under this subdivision.

(B} Successive Postconviction Motion. Within 30 days after the state files its answer to a successive motion
for postconviction relief, the trial court shall hold a case management conference. At the case management
conference, the trial court also shall determine whether an evidentiary hearing should be held and hear argument on
any purely legal claims not based on disputed facts. If the motion, files, and records in the case conclusively show
that the movant is entitled to no relief, the motion may be denied without an evidentiary hearing. If the trial court
determines that an evidentiary hearing should be held, the court shall schedule the hearing to be held within 60 days.
If a death warrant has been signed, the trial court shall expedite these time periods in accordance with subdivision
{h) of this mle.

(C) Extension of Time to Hold Evidentiary Hearing. The trial court also may for good cause extend the time
for holding an evidentiary hearing for up to 90 days.
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(D) Procedures After Evidentiary Hearing. Immediately following an evidentiary hearing, the trial court shall
order a transcript of the hearing which shall be filed within 30 days. Within 30 days of receipt of the transcript. the
court shall render its order, ruling on each claim considered at the evidentiary hearing and all other claims raised in
the motion, making detailed findings of fact and conclusions of law with respect to each claim, and attaching or
referencing such portions of the record as are necessary to allow for meaningful appellate review. The order 1ssued
after the evidentiary hearing shall resolve all the claims raised in the motion and shall be considered the final order
for purposes of appeal. The clerk of the trial court shall promptly serve upon the parties and the attorney general a
copy of the final order, with a certificate of service.

(6} Mental Health Expert. If the defendant intends to offer expert testimony of his or her mental status, the state
shall be entitled to have the defendant examined by its own mental health expert. If the defendant fails to cooperate
with the state”s expert. the trial court may, in its discretion, proceed as provided in rule 3.202{e). Reports provided to
either party by an expert witness shall be disclosed to opposing counsel upon receipt.

{71 Rehearing. Motions for rehearing shall be filed within 15 days of the rendition of the trial court’s order and a
response thereto filed within 10 days thereafter. The trial court’s order disposing of the motion for rehearing shall be
rendered not later than 15 days thereafter.

(g) Incompetence to Proceed in Capital Collateral Proceedings.

(11 A death-sentenced prisoner pursuing collateral relief under this rule who is found by the court to be mentally
incompetent shall not be proceeded against if there are factual matters at issue. the development or resolution of
which require the prisoner’s input. However, all collateral relief issues that involve only matters of record and claims
that do not require the prisoner’s input shall proceed in collateral proceedings notwithstanding the prisoner’s
incompetency.

{2} Collateral counsel may file a motion for competency determination and an accompanying certificate of
counsel that the motion is made in good faith and on reasonable grounds to believe that the death-sentenced prisoner
is incompetent to proceed. The motion and certificate shall replace the signed oath by the prisoner that otherwise
must accompany a motion filed under this rule.

{3) If, at any stage of a postconviction proceeding, the court determines that there are reasonable grounds to
believe that a death-sentenced prisoner s incompetent to proceed and that factual matters are at issue, the
development or resolution of which require the prisoner’s input, a judicial determination of incompetency is
required.

{4} The motion for competency examination shall be in writing and shall allege with specificity the factual
muatters at issue and the reason that competent consultation with the prisoner is necessary with respect to each
factual matter specified. To the extent that it does not invade the lawyer-client privilege with collateral
counsel, the motion shall contain a recital of the specific observations of, and conversations with, the
death-sentenced prisoner that have formed the basis of the motion.

(5) If the court finds that there are reasonable grounds to believe that a death-sentenced prisoner is incompetent
to proceed in a postconviction proceeding in which factual matters are at issue, the development or resolution of
which require the prisoner’s input, the court shall order the prisoner examined by no more than 3, nor fewer than 2,
experts before setting the matter for a hearing. The court may seek input from the death-sentenced prisoner's counsel
and the state attorney before appointment of the experts.

{6} The order appointing experts shall:

i{A) identify the purpose of the evaluation and specify the area of inquiry that should be addressed;

iB) specify the legal criteria to be applied; and
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(C) specify the date by which the report shall be submitted and to whom it shall be submitted.

{7) Counsel for both the death-sentenced prisoner and the state may be present at the examination, which shall
be conducted at a date and time convenient for all parties and the Department of Corrections.

{8) On appointment by the court, the experts shall examine the death-sentenced prisoner with respect to the
issue of competence to proceed, as specified by the court in its order appointing the experts to evaluate the prisoner,
and shall evaluate the prisoner as ordered.

i A) The experts first shall consider factors related to the 1ssue of whether the death-sentenced prisoner meets
the criteria for competence to proceed, that is, whether the prisoner has sufficient present ability to consult with
counsel with a reasonable degree of rational understanding and whether the prisoner has a rational as well as factual
understanding of the pending collateral proceedings.

(B} In considering the issue of competence to proceed, the experts shall consider and include in their report:

(i} the prisoner’s capacity to understand the adversary nature of the legal process and the collateral
proceedings;

(ii) the prisoner’s ability to disclose to collateral counsel facts pertinent to the postconviction proceeding at
issue; and

(iii) any other factors considered relevant by the experts and the court as specified in the order appointing
the experts.

(C) Any written report submitted by an expert shall:
(i)} identify the specific matters referred for evaluation:

(ii) describe the evaluative procedures, techniques, and tests used in the examination and the purpose or
purposes for each;

(iii) state the expert’s clinical observations, findings, and opinions on each issue referred by the court for
evaluation, and indicate specifically those issues, if any, on which the expert could not give an opinion; and

(iv) identify the sources of information used by the expert and present the factual basis for the expert’s
clinical findings and opinions.

{9} If the experts find that the death-sentenced prisoner is incompetent to proceed. the experts shall report on
any recommended treatment for the prisoner to attain competence to proceed. In considering the issues relating to
treatment, the experts shall report on:

iA) the mental illness or mental retardation causing the incompetence;

(B} the treatment or treatments appropriate for the mental illness or mental retardation of the prisoner and an
explanation of each of the possible treatment alternatives in order of choices; and

(C}) the likelihood of the prisoner attaining competence under the treatment recommended, an assessment of
the probable duration of the treatment required to restore competence, and the probability that the prisoner will attain

competence to proceed in the foreseeable future.

{10y Within 30 days after the experts have completed their examinations of the death-sentenced prisoner, the
court shall schedule a hearing on the issue of the prisoner’s competence to proceed.

EFTA01090863



{11y If, after a hearing, the court finds the prisoner competent to proceed, or, after having found the prisoner
incompetent, finds that competency has been restored, the court shall enter its order so finding and shall proceed with a
postconviction motion. The prisoner shall have 60 days to amend his or her rule 3.851 motion only as to those issues
that the court found required factual consultation with counsel.

i(12) If the court does not find the prisoner incompetent, the order shall contain:
i{A) findings of fact relating to the issues of competency;
B} copies of the reports of the examining experts; and

(C) copies of any other psychiatric, psychological, or social work reports submitted to the court relative to the
mental state of the death-sentenced prisoner.

(13)  If the court finds the prisoner incompetent or finds the prisoner competent subject to the continuation of
appropriate treatment, the court shall follow the procedures set forth in rule 3.212ic), except that, to the extent
practicable, any treatment shall take place at a custodial facility under the direct supervision of the Department of
Corrections.

(h) After Death Warrant Signed.

(1) Judicial Assignment. The chief judge of the circuit shall assign the case to a judge qualified under the
Rules of Judicial Administration to conduct capital cases as soon as notification of the death warrant is received.

(2) Calendar Advancement. Proceedings after a death warrant has been issued shall take precedence over all
other cases. The assigned judge shall make every effort to resolve scheduling conflicts with other cases including
cancellation or rescheduling of hearings or trials and requesting senior judge assistance.

(3) Schedule of Proceedings. The time limitations in this rule shall not apply after a death warrant has been
signed. All motions shall be heard expeditiously considering the time limitations set by the date of execution and the
time required for appellate review.

{4) Location of Hearings. The location of hearings after a death warrant is signed shall be determined by the
trial judge considering the availability of witnesses or evidence, the security problems involved in the case, and any
other factor determined by the trial court.

{5) Postconviction Motions. All motions filed after a death warrant 1s 1ssued shall be considered successive
motions and subject to the content requirement of subdivision (e)(2) of this mule.

(6) Case Management Conference. The assigned judge shall schedule a case management conference as soon as
reasonably possible after receiving notification that a death warrant has been signed. During the case management
conference the court shall set a time for filing a postconviction motion and shall schedule a hearing to determine
whether an evidentiary hearing should be held and hear argument on any purely legal claims not based on disputed
facts. If the motion, files, and records in the case conclusively show that the movant is entitled to no relief, the motion
may be denied without an evidentiary hearing. If the trial court determines that an evidentiary hearing should be held,
the court shall schedule the hearing to be held as soon as reasonably possible considering the time limitations set by the
date of execution and the time required for appellate review.

(7} Reporting. The assigned judge shall require the proceedings conducted under death warrant to be reported
using the most advanced and accurate technology available in general use at the location of the hearing. The
proceedings shall be transcribed expeditiously considering the time limitations set by the execution date.

(8) Procedures After Hearing. The court shall obtain a transcript of all proceedings and shall render its order

in accordance with subdivision (£)(5)D) of this rule as soon as possible after the hearing is concluded. A copy of the
final order shall be electronically transmitted to the Supreme Court of Florida and to the attorneys of record.
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() Transmittal of Record. The record shall be immediately delivered to the clerk of the Supreme Court of
Florida by the clerk of the trial court or as ordered by the assigned judge. The record shall also be electronically
transmitted if the technology is available. A notice of appeal shall not be required to transmit the record.

(i} Dismissal of Postconviction Proceedings.

{11 This subdivision applies only when a prisoner seeks both to dismiss pending postconviction proceedings and
to discharge collateral counsel.

{2} If the prisoner files the motion pro se, the Clerk of the Court shall serve copies of the motion on counsel of
record for both the prisoner and the state. Counsel of record may file responses within ten days.

{3} The trial judge shall review the motion and the responses and schedule a hearing. The prisoner, collateral
counsel, and the state shall be present at the hearing.

{4) The judge shall examine the prisoner at the hearing and shall hear argument of the prisoner, collateral
counsel, and the state. No fewer than two or more than three qualified experts shall be appointed to examine the
prisoner if the judge concludes that there are reasonable grounds to believe the prisoner is not mentally competent
for purposes of this rule. The experts shall file reports with the court setting forth their findings. Thereafter, the court
shall conduct an evidentiary hearing and enter an order setting forth findings of competency or incompetency.

{5) If the prisoner is found to be incompetent for purposes of this rule, the court shall deny the motion without
prejudice.

{6} If the prisoner is found to be competent for purposes of this rule, the court shall conduct a complete
{ Durocher/Faretta) inguiry to determine whether the prisoner knowingly, freely and voluntarily wants to dismiss
pending postconviction proceedings and discharge collateral counsel.

(7} If the court determines that the prisoner has made the decision to dismiss pending postconviction
proceedings and discharge collateral counsel knowingly, freely and voluntarily, the court shall enter an order
dismissing all pending postconviction proceedings and discharging collateral counsel. But if the court determines
that the prisoner has not made the decision to dismiss pending postconviction proceedings and discharge collateral
counsel knowingly, freely and voluntarily, the court shall enter an order denying the motion without prejudice.

(&) If the court grants the motion:

i{A) acopy of the motion, the order, and the transcript of the hearing or hearings conducted on the motion shall
be forwarded to the Clerk of the Supreme Court of Florida within 30 days; and

B} discharged counsel shall, within 10 days after issuance of the order, file with the clerk of the circuit court
2 copies of a notice seeking review in the Supreme Court of Florida, and shall, within 20 days after the filing of the

transcript, serve an initial brief. Both the prisoner and the state may serve responsive briefs. Briefs shall be served as
prescribed by rule 9.210.

{9 If the court denies the motion, the prisoner may seek review as prescribed by rule 9.142.

Court Commentary

1993 Adoption. This rule is consistent with the recommendation of the Supreme Court Committee on Postconviction Relief in Capital Cases,
which was created becanse of the substantial delays in the death penalty postconviction relief process. The committee was created because of the
inability of the capital collateral representative to properly represent all death penalty inmates in postconviction relief cases and because of the
resulting substantial delays in those cases. That committee recognized that, to make the process work properly, each death row prisoner should
have counsel available to represent him or her in postconviction relief proceedings. The committee found that one of the major problems with the
process was that the triggering mechanism to start or assure movement of the postconviction relief proceedings was the signing of a death
warrant. In a number of instances, the courts were not aware of the problems concerning representation of a defendant until a death warrant was
signed. In other instances, the committee found that, when postconviction relief motions had been filed, they clearly had not moved at an
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orderly pace and the signing of a death warrant was being used as a means to expedite the process. The committee recommended that specific
named counsel should be designated to represent each prisoner not later than 30 days afier the defendant™s judgment and sentence of death
becomes final. To assure that representation, the committes’s report noted that it was essential that there be adequate funding of the capital
collateral representative and sought temporary assistance trom The Florida Bar in providing pro bono representation for some inmates.

There is a justification for the reduction of the time period for a capital prisoner as distinguished from a noncapital prisoner, who has two years
to file a postconviction relief proceeding. A capital prisoner will have counsel immediately available to represent him or her in a postconviction
relief proceeding, while counsel is not provided or constitutionally required for noncapital defendants to whom the two-year period applies.

In the event the capital collateral representative is not fully funded and available w provide proper representation for all death penalty
defendants, the reduction in the time pericd would not be justified and would necessanly have to be repealed. and this Court will forthwith
entertain a petition for the repeal of the rule. In this context, it 1s important to emphasize that the governor agrees that absent the circomstance
where a competent death-sentenced individual voluntarily requests that a death warrant be signed, no death warrants will be issued during the
initial round of federal and state review, provided that counsel for death penalty defendants is proceeding in a timely and diligent manner. This
Court agrees that the initial round of postconviction proceedings should proceed in a deliberate but timely manner without the pressure of a
pending death warrant. Subdivision 3.851{b)(4) above addresses concemns of The Florida Bar and The Florida Bar Foundation.

The provisions of the present rule 3.851 providing for time periods where a 60-day warrant is signed by the governor are abolished because they are
unnecessary if the guidelines are followed. The proceedings and grounds for postconviction reliet remain as provided under Florida Rule of Criminal
Procedure 3850, which include, as one of the grounds, the opportunity for a defendant to present newly discovered evidence in sccordance with Scott
v. Dugger, 6 So. 2d 465 (Fla. 1992), Jones v. State, 5391 S0, 2d 911 (Fla. 1991, and Richardson v. State, 546 So. 2d 1037 (Fla. 1989},

1996 Amendment. Subdivision (c) is added to make the Court”s decision in Huff v. State, 622 50, 2d 982 (Fla. 1993}, applicable toall rule
3850 motions filed by a prisoner who has been sentenced to death. Florida Rule of Judicial Administration 2.071(b}) allows for telephonic and
teleconferencing communication equipment o be utilized “for a motion hearing, pretrial conference, or a status conterence.” Teleconferencing
sites have been established by the Department of Management Services, Division of Communications at various metropolitan locations in the
state. The “Shevin Study” examined. at this Court’s request, the issue of delays in capital postconviction reliet proceedings and noted that travel
problems of counsel cause part of those delays. The Court strongly encourages the use of the new telephonic and teleconferencing technology for
postconviction relief proceedings that do not require evidentiary hearings, such as the hearing required under subdivision {c) of this rule. Only the
attorneys need be involved in a hearing held under subdivision (c) of this rule; attendance of the postconviction defendant is not required.

2001 Amendment. Several new procedures are added to rule 3.851. New subdivision (h), Appointment of Postconviction Counsel. is added to
ensure appointment of postconviction counsel upon the Supreme Count of Florida®s issuance of mandate on direct appeal. New subdivision (c),
Preliminary Procedures, provides for, among other things, the assignment of a qualitied judge within 30 days after mandate issues on direct appeal
and status conferences every Y days after the assignment until the evidentiary hearing has been completed or the motion has been ruled on without
a hearing. These status conferences are intended to provide a forum for the timely resolution of public records issues and other preliminary matters.
MNew subdivision (1), Procedure; Evidentiary Hearing; Disposition, sets forth general procedures. Maost significantly, that subdivision requires an
evidentinry hearing on claims listed in an initial motion as requiring a factual determination. The Court has identified the failure to hold evidentiary
hearings on initial motions as a major cause of delay in the capital postconviction process and has determined that, in most cases, requiring an
evidentiary hearing on initial motions presenting factually based claims will avoid this cause of delay. See Amendments to Florida Rules of Criminal
Procedure 3851, 3852 and 3993, 772 So. 2d 485, 491 (Fla. 2000).

20 Amendment. The amendments provide for the appointment of Registry Counsel in areas of the state that are not served by a Capital
Collateral Regional Counsel. Counsel are allowed to appear at status conferences electronically to authonize both telephonic and video
appearances.

RULE 3.852. CAPITAL POSTCONVICTION PUBLIC RECORDS PRODUCTION
(a) Applicability and Scope.

{1} This rule is applicable only to the production of public records for capital postconviction defendants
and does not change or alter the time periods specified in Florida Rule of Criminal Procedure 3.851.
Furthermore, this rule does not atfect, expand, or limit the production of public records for any purposes
other than use in a proceeding held pursuant to rule 3.850 or rule 3.851.

{2) This rule shall not be a basis for renewing requests that have been initiated previously or for
relitigating issues pertaining to production of public records upon which a court has ruled prior to October
1, 1998,

{3) This rule is to be used in conjunction with the forms found at Florida Rule of Criminal Procedure
3.983.
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(b) Definitions.
(1) “Public records™ has the meaning set forth in section 119.011(1), Florida Statutes (1997).
{2) “Trial court” means:
{A) the judge who imposed the sentence of death; or
{B) the judge assigned by the chief judge.

I3) “Records repository” means the location designated by the secretary of state pursuant to section
119.19(2), Florida Statutes (Supp. 1998), for archiving capital postconviction public records.

(4} “Collateral counsel” means a capital collateral regional counsel from one of the three regions in
Florida; a private attorney who has been appointed to represent a capital defendant for postconviction
litigation; or a private attorney who has been hired by the capital defendant or who has agreed to work pro
bono for a capital defendant for postconviction litigation.

I15) “Agency” and “person” mean an entity or individual as defined in section 119.011(2), Florida
Statutes (1997), that is subject to the requirements of producing public records for inspection under
section 119.07(1)(a), Florida Statutes (1997).

I6) “Index" means a list of the public records included in each container of public records sent to the
records repository.

(c) Filing and Service.

(1) The original of all notices, requests, or objections filed under this rule must be filed with the clerk of
the trial court. Copies must be served on the trial court, the attorney general, the state attorney, collateral
counsel, and any affected person or agency, unless otherwise required by this rule.

I12) Service shall be made pursuant to Florida Rule of Criminal Procedure 3.030(b).

(3) In all instances requiring written notification or reguest, the party who has the obligation of
providing a notification or request shall provide proof of receipt.

(4} Persons and agencies receiving postconviction public records notifications or requests pursuant to
this rule are not required to furnish records filed in a trial court prior fo the receipt of the nofice.

(d) Action Upon Issuance of Mandate.

(1) Within 15 days after receiving written notification of the Supreme Court of Florida's mandate
affirming the sentence of death, the attorney general shall file with the trial court a written notice of the
mandate and serve a copy of it upon the state attorney who prosecuted the case, the Department of
Corrections, and the defendant’s trial counsel. The notice to the state attorney shall direct the state
attorney to submit public records to the records repository within 90 days after receipt of written
nofification and to notify each law enforcement agency involved in the investigation of the capital offense
to submit public records to the records repository within 90 days after receipt of written notification. The
notice to the Department of Corrections shall direct the department to submit public records to the records
repository within 90 days after receipt of written notification.

12) Within 90 days after receiving written notification of issuance of the Supreme Court of Florida's

mandate affirming a death sentence, the state attomey shall provide written notification to the attomey general
of the name and address of any additional person or agency that has public records periinent to the case.
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{3) Within 90 days after receiving written nofification of issuance of the Supreme Court of Florida's
mandate affirming a death sentence, the defendant’s trial counsel shall provide written notification to the
attorney general of the name and address of any person or agency with information pertinent to the case
which has not previously been provided fo collateral counsel.

{4) Within 15 days after receiving written nofification of any additional person or agency pursuant to
subdivision (d)(2) or (d)(3) of this rule, the attorney general shall notify all persons or agencies identified
pursuant to subdivisions (d)(2) or (d)(3) that these persons or agencies are required by section
119.19(6)(b), Florida Statutes (Supp. 1998), to copy, index, and deliver to the records repository all public
records pertaining to the case that are in their possession. The person or agency shall bear the costs
related to copying, indexing, and delivering the records.

(e) Action Upon Receipt of Notice of Mandate.

(1) Within 15 days after receipt of a written notice of the mandate from the attorney general, the state
attorney shall provide written notification to each law enforcement agency involved in the specific case to
submit public records to the records repository within 90 days after receipt of written notification. A copy of
the notice shall be served upon the defendant’s trial counsel.

12) Within 90 days after receipt of a written notice of the mandate from the attorney general, the state
attorney shall copy, index, and deliver to the records repository all public records that were produced in
the state attorney’s investigation or prosecution of the case. The state attorney shall bear the costs. The
state attorney shall also provide written notification to the attorney general of compliance with this section,
including certifying that, fo the best of the state attorney’s knowledge or belief, all public records in the
state aftormey’s possession have been copied, indexed, and delivered to the records repository as
required by this rule.

{3) Within 90 days after receipt of written notification of the mandate from the attorney general, the
Department of Corrections shall copy, index, and deliver to the records repository all public records
determined by the department to be relevant to the subject matter of a proceeding under rule 3.851,
unless such copying, indexing, and delivering would be unduly burdensome. The department shall bear
the costs. The secretary of the department shall provide written notification to the attorney general of
compliance with this section certifying that, to the best of the secretary of the department's knowledge or
belief, all such public records in the possession of the secretary of the department have been copied,
indexed. and delivered to the records repository.

{4) Within 90 days after receipt of written nofification of the mandate from the state attorney, a law
enforcement agency shall copy, index, and deliver to the records repository all public records which were
produced in the investigation or prosecution of the case. Each agency shall bear the costs. The chief law
enforcement officer of each law enforcement agency shall provide written notification to the attormey general
of compliance with this section including certifying that, to the best of the chief law enforcement officer's
knowledge or belief, all such public records in possession of the agency or in possession of any employee of
the agency, have been copied, indexed, and delivered to the records repository.

{5) Within 90 days after receipt of written notification of the mandate from the attorney general, each
additional person or agency identified pursuant to subdivision (d)(2) or (d){3) of this rule shall copy. index,
and deliver to the records repository all public records which were produced during the prosecution of the
case. The person or agency shall bear the costs. The person or agency shall provide written notification to
the attorney general of compliance with this subdivision and shall certify, to the best of the person or
agency's knowledge and belief, all such public records in the possession of the person or agency have
been copied, indexed, and delivered to the records repository.
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(f) Exempt or Confidential Public Records.

{1} Any public records delivered to the records repository pursuant fo these rules that are confidential or
exempt from the requirements of section 119.07(1), Florida Statutes, or article |, section 24(a), Florida
Constitution, must be separately contained, without being redacted, and sealed. The cutside of the container
must clearly identify that the public record is confidential or exempt and that the seal may not be broken
without an order of the trial court. The outside of the container must identify the nature of the public records
and the legal basis for the exemption.

{2) Upon the entry of an appropriate court order, sealed containers subject to an inspection by the trial
court shall be shipped to the clerk of court. The containers may be opened only for inspection by the trial
court in camera. The moving party shall bear all costs associated with the transportation and inspection of
such records by the trial court. The trial court shall perform the unsealing and inspection without ex parte
communications and in accord with procedures for reviewing sealed documents.

(g) Demand for Additional Public Records.

{1) Within 240 days after collateral counsel is appointed, retained, or appears pro bono, such counsel
shall send a written demand for additional public records to each person or agency submitting public
records or identified as having information pertinent to the case under subdivision (d) of this rule.
However, if collateral counsel was appointed prior to October 1, 2001, then within 90 days after collateral
counsel is appointed, retained, or appears pro bono, such counsel shall send a written demand for
additional public records to each person or agency submitting public records or identified as having
information pertinent to the case under subdivision (d) of this rule.

{2) Within 90 days of receipt of the written demand, each person or agency notified under this
subdivision shall deliver fo the records repository any additional public records in the possession of the
person or agency that pertain to the case and shall certify to the best of the person or agency’s knowledge
and belief that all additional public records have been delivered to the records repository or, if no
additional public records are found, shall recertify that the public records previously delivered are
complete.

{3) Within 60 days of receipt of the written demand, any person or agency may file with the trial court
an objection to the written demand described in subdivision (g){1). The trial court shall hold a hearing and
issue a ruling within 30 days after the filing of any objection, ordering a person or agency to produce
additional public records if the court determines each of the following exists:

{A) Collateral counsel has made a timely and diligent search as provided in this rule.

(B) Collateral counsel’s written demand identifies, with specificity, those additional public records
that are not at the records repository.

{C) The additional public records sought are relevant to the subject matter of a proceeding under
rule 3.851, or appear reasonably calculated to lead to the discovery of admissible evidence.

(D) The additional public records request is not overly broad or unduly burdensome.
(h) Cases in Which Mandate was Issued Prior to Effective Date of Rule.
(1) If the mandate affirming a defendant’s conviction and sentence of death was issued prior to
Cctober 1, 1998, and no initial public records reguests have been made by collateral counsel by that date,

the attorney general and the state attorney shall file nofifications with the trial court as required by
subdivisions {d) and (g) of this rule.
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{2) fon October 1, 1998, a defendant is represented by collateral counsel and has initiated the public
records process, collateral counsel shall, within 90 days after October 1, 1998, or within 90 days after the
production of records which were requested prior to October 1, 1998, whichever is later, file with the trial
court and serve a written demand for any additional public records that have not previously been the
subject of a request for public records. The request for these records shall be treated the same as a
reguest pursuant to subdivisions (d)(3) and (d){4) of this rule, and the records shall be copied, indexed,
and delivered to the repository as required in subdivision (e)(5) of this rule.

{3) Within 10 days of the signing of a defendant’s death warrant, collateral counsel may request in
writing the production of public records from a person or agency from which collateral counsel has
previously requested public records. A person or agency shall copy, index. and deliver to the repository
any public record:

{A) that was not previously the subject of an objection;

{B) that was received or produced since the previous request; or

(C) that was, for any reason, not produced previously.
The person or agency providing the records shall bear the costs of copying, indexing, and delivering such
records. If none of these circumstances exist, the person or agency shall file with the trial court and the
parties an affidavit stating that no other records exist and that all public records have been produced
previously. A person or agency shall comply with this subdivision within 10 days from the date of the
written request or such shorter time period as is ordered by the court.

{4) In all instances in subdivision (h) which require written notification the receiving party shall provide
proof of receipt by return mail or other carrier.

(i} Limitation on Postproduction Request for Additional Records.

{1) In order to obtain public records in addition to those provided under subdivisions (g), (f), (g}, and
{h) of this rule, collateral counsel shall file an affidavit in the trial court which:

(&) attests that collateral counsel has made a timely and diligent search of the records repository; and
(B) identifies with specificity those public records not at the records repository; and

{C) establishes that the additional public records are either relevant to the subject matter of the post-
conviction proceeding or are reasonably calculated to lead to the discovery of admissible evidence; and

{D} shall be served in accord with subdivision {c){1) of this rule.

I2) Within 30 days after the affidavit of collateral counsel is filed, the trial court shall order a person or
agency to produce additional public records only upon finding each of the following:

{A) collateral counsel has made a timely and diligent search of the records repository;

(B) collateral counsel’ s affidavit identifies with specificity those additional public records that are not
at the records repository;

{C) the additional public records sought are either relevant to the subject matter of a proceeding
under rule 3.851 or appear reasonably calculated to lead to the discovery of admissible evidence; and

(D)} the additional records request is not overly broad or unduly burdensome.
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(i) Copying of Public Records. Collateral counsel shall provide the personnel, supplies, and any
necessary equipment to copy records held at the records repository.

(k) Authority of the Court. In proceedings under this rule the trial court may:
{1) compel or deny disclosure of records;
{2) conduct an in-camera inspection;
{3) extend the times in this rule upon a showing of good cause;

(4) impose sanctions upon any party, person, or agency affected by this rule including initiating
contempt proceedings, taxing expenses, extending time, ordering facts to be established, and granting
other relief; and

{5) resclve any dispute arising under this rule unless jurisdiction is in an appellate court.
(h Scope of Production and Resolution of Production Issues.

{1) Unless otherwise limited, the scope of production under any part of this rule shall be that the public
records sought are not privileged or immune from production and are either relevant to the subject matter
of the proceeding under rule 3.851 or are reasonably calculated to lead to the discovery of admissible
evidence.

{2) Any objections or motions to compel production of public records pursuant to this rule shall be filed
within 30 days after the end of the production time pericd provided by this rule. Counsel for the party
objecting or moving to compel shall file a copy of the objection or motion directly with the trial court. The
trial court shall hold a hearing on the objection or motion on an expedited basis.

{3) The trial court may order mediation for any controversy as to public records production pursuant to
this rule in accord with Florida Rules of Civil Procedure 1.700, 1.710, 1.720, 1.730, or the trial court may
refer any such controversy to a magistrate in accord with Florida Rule of Civil Procedure 1.490.

(m)Destruction of Records Repository Records. Sixty days after a capital sentence is carried out,
after a defendant is released from incarceration following the granting of a pardon or reversal of the
sentence, or after a defendant has been resentenced to a term of years, the attorney general shall provide
written notification of this occcurrence to the secretary of state with service in accord with subdivision (c){1).
After the expiration of the 60 days, the secretary of state may then destroy the copies of the records held
by the records repository that pertain to that case, unless an objection to the destruction is filed in the trial
court and served upon the secretary of state and in accord with subdivision (c){1). If no objection has been
served within the 60-day period, the records may then be destroyed. If an objection is served, the records
shall not be destroyed until a final disposition of the objection.

RULE 3.853. MOTION FOR POSTCONVICTION DNA TESTING

(a) Purpose. This rule provides procedures for obtaining DNA (deoxyribonucleic acid) testing under
sections 925.11 and 925.12, Florida Statutes.

(b) Contents of Motion. The motion for postconviction DMA testing must be under oath and must
include the following:

(1) astatement of the facts relied upon in support of the motion, including a description of the physical

evidence containing DMA to be tested and, if known, the present location or last known location of the
evidence and how it originally was obtained,;
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(2) astatement that the evidence was not previously tested for DMA, or a statement that the results of
previous DMA testing were inconclusive and that subsequent scientific developments in DMNA testing
technigues likely would produce a definitive result establishing that the movant is not the person who
committed the crime;

{3) a statement that the movant is innocent and how the DMNA testing requested by the motion will
exonerate the movant of the crime for which the movant was sentenced, or a statement how the DNA
testing will mitigate the sentence received by the movant for that crime;

(4) astatement that identification of the movant is a genuinely disputed issue in the case and why it is
an issue or an explanation of how the DNA evidence would either exonerate the defendant or mitigate the
sentence that the movant received;

{5) a statement of any other facts relevant to the motion; and
(6) a certificate that a copy of the motion has been served on the prosecuting authority.
(c) Procedure.

{1) Upon receipt of the motion, the clerk of the court shall file it and deliver the court file to the
assigned judge.

{2) The court shall review the motion and deny it if it is facially insufficient. If the motion is facially
sufficient, the prosecuting authority shall be ordered to respond to the motion within 30 days or such other
time as may be ordered by the court.

{3) Upon receipt of the response of the prosecuting authority, the court shall review the response and
enter an arder on the merits of the motion or set the motion for hearing.

{4) Inthe event that the motion shall proceed to a hearing, the court may appoint counsel to assistthe
movant if the court determines that assistance of counsel is necessary and upon making the appropriate
finding of indigence.

{5) The court shall make the following findings when ruling on the motion:
{A) Whether it has been shown that physical evidence that may contain DNA still exists.

(B) Whether the results of DNA testing of that physical evidence likely would be admissible at trial
and whether there exists reliable proof to establish that the evidence containing the tested DMA is authentic
and would be admissible at a future hearing.

{C) Whether there is a reasonable probability that the mowvant would have been acquitted or would
have received a lesser sentence if the DMA evidence had been admitted at trial.

(8) If the court orders DNA testing of the physical evidence, the cost of the testing may be assessed
against the movant, unless the movant is indigent. If the movant is indigent, the state shall bear the cost of
the DMA testing ordered by the court.

{7) The court-ordered DNA testing shall be ordered fo be conducted by the Department of Law
Enforcement or its designee, as provided by statute. However, the court, upon a showing of good cause,
may order testing by another laboratory or agency certified by the American Society of Crime Laboratory
Directors or the National Forensic Science Training Center if requested by a movant who can bear the
cost of such testing.
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{8) The results of the DMA testing ordered by the court shall be provided in writing fo the court, the
movant, and the prosecuting authority.

(d) Time Limitations. The motion for postconviction DMA testing may be filed or considered at any time
following the date that the judgment and sentence in the case becomes final.

(e) Rehearing. The movant may file a motion for rehearing of any order denying relief within 15 days
after service of the order denying relief. The time for filing an appeal shall be tolled until an order on the
motion for rehearing has been entered.

(f) Appeal. An appeal may be taken by any adversely affected party within 30 days from the date the

order on the motion is rendered. All orders denying relief must include a statement that the movant has
the right to appeal within 30 days after the order denying relief is rendered.
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XVIIL FORMS

RULE 3.984. APPLICATION FOR CRIMINAL INDIGENT STATUS

IN THE CIRCUIT/COUNTY COURT OF THE JUDMMCIAL CIRCUIT
IM AND FOR COUNTY, FLORIDA

STATE OF FLORIDA  ws. CASE MO,

Delendant/Minor Child
APPLICATION FOR CRIMINAL INDIGENT STATUS

___ | AM SEEKING THE APPCQINTMEMNT GF THE PUBLIC DEFEMDER
OR
___ I|HAVE A PRIVATE ATTORMEY OR AM SELF-REPRESENTED AND SEEK DETERMIMATION OF INDIGEMCE STATUS FOR COSTS

Motice to Applicant: The provision of a public defender’coun appointed lawyer and costs’due process senvices ane nol free. A judgment and fen may be imposed agains!
al raal or personal propesty you own topay for legal and other services provided on your bahalf or on behalf of e person Torwhom you ane making this apphcation. Thare
is & $40.00 fae for gach application filed.

If the apglicaton fae iz not paid 1o the Clark of the Cowt within T days, it will be added to any costz that may be assessed againal you at the conclusion of this caza. Tyou
ana a parent'quardian making this affidavit on bahalf of a minor or tax-depandant adult, the information contained in this application must indude yourincomea and asssls.

1. Ihave dependents. (Do nol includs childven not vng af hame and do not inciude a working spouse or pourself )

2. | have a take home income of £ paid [ )weekly | )bi-weekly | ) zami-manthly () monthly | ) yearly
(Take home income aquals salary, wages, banuses, commissions, allowances, ovariime, Nos and simiar paymants, minus deduchions reguied by law and
athey court orderad SLgpart payrnants)

3. I have other income paid | | weekly [ ) bi-weakly { ) semi-manthly [ ) manthly | ) yearly: (Circle “Yes " and A in the amount ¥ you have this king of
income, atherwise circle o)

Spcial Security banefits ... Yes § Mo Weterans' banefit.....ooo Yas § M
Unemployment compensation ... Yes § Mo Child sugpart or ather regular support

Urilan Fuds ..o Yas § Mo fram family mambars/spouss ... Yas § M
Waorkers comgensation . Yes § Mo Rental mcome ..o Yes § M

Retrement/pensions ...
Trusts or gifts. oo

. fes § Mo Dividands or intarast Yes § M
Yes § Mo Cther kinds of income not on the list........ Yes i M

4. | have other asgets: [Circle “wes” and N in the value of the property, othanwize circle “No’)
Cash o Yes § Mo Savings e, YRS S Ma

Bank accountig) ......... .fes § Mo Slocks/bonds M
Cartificates of depasit ar ............. "Equity in Real aslabe (axduding Romestiad] ... e oo e ceee s e M
maney markel 2ecounts Yes § M ‘ingluds expectancy of an mnlerest in such propary
“Equity in Maotor vehickesBoats' .. Yes § Mo
Other tangible propey

5. | have a total amount of liabilities and debis in the amount of 5
6. lreceive: [Circle “Yes'ar ‘No)

s Mo
Yes Mo
... Y Mo

Terngarary Assistance for Meedy Families-Cash Assistance.
Poverty-related vaterans’ Benafs ...

7. lhave been released on ball in the amount of § . Cash___ Surety Posted by: Self _ Family _ Cther

& person who knowingly provides false infeemnation to the clerk or the count in seeking a detarmination of indigant status undar 2. 2752, F.5. commits a
migdemeanor of the firsl degree, panishable as provided in 5. 775,082, F 5. or 5. 775.083, F.5. | attest that the information | have provided on this
Application is true and accurate to the best of my knowledge.

Signed this day of .20
Signature of Applicant for Indigent Status
Dhate of Birth Print Full Name
Drrivers License or 1D Number Address, PO Address, Sweet, City, State, Zip Code

FPhone number:

NOTICE: It the applicant is determined by the clerk to be Mot Indigent, you may seek judicial review at vour next scheduoled court appearance.
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CLEEK'S DETERMINATION

Based on the information in this Application. 1 have determined the applicant to be | Indigent { ) Not Indigent pursuant o s, 27.52, F5.

The Public Defender is hereby appointed to the case listed above until relieved by the Court.

Signed this day of .20 . Clerk of the Circuit Court
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RULE 3.985. STANDARD JURY INSTRUCTIONS

The forms of Florida Standard Jury Instructions in Criminal Cases published by The Florida Bar pursuant to
authority of the court may be used by the trial judges of this state in charging the jury in every criminal case to the
extent that the forms are applicable, unless the trial judge shall determine that an applicable form of instruction is
erronecus or inadequate. in which event the judge shall modify or amend the form or give such other instruction as
the trial judge shall determine to be necessary to instruct the jury accurately and sufficiently on the circumstances of
the case; and, in such event, the trial judge shall state on the record or in a separate order the respect in which the
judge finds the standard form erroneous or inadequate and the legal basis of the judge’s finding. Similarly, in all
circumstances in which the notes accompanying the Florida Standard Jury Instructions in Criminal Cases contain a
recommendation that a certain type of instruction not be given, the trial judge may follow the recommendation
unless the judge shall determine that the giving of such an instruction is necessary to instruct the jury accurately and
sufficiently. in which event the judge shall give such instruction as the judge shall deem appropriate and necessary:
and, in such event, the trial judge shall state on the record or in a separate order the legal basis of the determination
that the instruction is necessary.

Committes Motes

1972 Amendment. Same as prior rule.
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RULE 3.9855. JUROR VOIR DIRE QUESTIONNAIRE

JUROR VOIR DIRE QUESTIONNAIRE

I. MName and date of hirth

2. What city, town or area of the county do you live in?
Zip code

3. Years of residence: In Florda
In this county

4.  Former residence

5. Marital status (married. single, divorced, widow, or widower)

6. Your occupation and employer

7. If you are not now employed, give your last occupation and employer

8. If married. name and occupation of spouse

0. Have you ever served as a juror before? yes o __
If ves, civil criminal
Diid the jury reach a verdiet? yes no
Were vou the foreperson? yes no

1. If you have children, give the age. sex and occupation of those children

Il. Are vou either a close friend or relative of any law enforcement officer?
12. Have you, a close friend, or family member been the victim of a crime?

13. Have you, a close friend, or family member been arrested or accused of a crime?
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RULE 3.986. FORMS RELATED TO JUDGMENT AND SENTENCE
(a) Sufficiency of Forms. The forms as set forth below, or computer generated formats that duplicate

these forms, shall be used by all courts. Variations from these forms do not void a judgment, sentence,
order, or fingerprints that are otherwise sufficient.
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(b} Form for Judgment.

___ Probation Violator
_ Community Control Violator
__ Retnal

___ Resentence
In the Circuit Court,

Judicial Circuit, in and for
County, Florida

Division
Case Number ___
State of Florida
V.
Defendant
JUDGMENT
The defendant, . being personally before this court represented by . the attorney of record, and
the state represented by . and having
. been tried and found guilty by jury/by court of the following crime(s)
entered a plea of guilty to the following erime(s)
entered a plea of nolo contendere to the following crime(s)
Offense Degree
Statute Of Case OBTS
Count Crime MNumberis) Crime MNumber Mumber

and no cause being shown why the defendant should not be adjudicated guilty, IT IS ORDERED
THAT the defendant is hereby ADJUDICATED GUILTY of the above crimel(s).

and having been convicted or found guilty of. or having entered a plea of nolo contendere or
guilty, regardless of adjudication, to attempts or offenses relating to sexual battery (ch. 794), lewd
and lascivious conduct {ch. 800), or murder (s. TR2.04), aggravated battery (s. TEL045),
carjacking (s, 812.133), or home invasion robbery (s. 812.135), or any other offense specified in
section 943325, the defendant shall be required to submit blood specimens.
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and good cause being shown; [T IS ORDERED THAT ADJUDICATION OF GUILT BE

WITHHELD.
DONE AND ORDERED in open court in County, Florida, on .....(date)......
Judge
State of Florida
V.
Defendant Case Number
FINGERPRINTS OF DEFENDANT
R. Thumb R. Index E. Middle R. Ring E. Little
L. Thumh L. Index L. Middle L. Ring L. Little
Fingerprints taken by:
Mame Title

IHEREBY CERTIFY that the above and foregoing fingerprints on this judgment are the fingerprints of the

defendant, . and that they were placed thereon by the defendant in my presence in open court this date.

Judge
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(4] Form for Charges, Costs, and Fees.
In the Circuit Court,
_Judicial Circuit, in and for
County, Florida
Division
Case Number ___
State of Florida

Defendant
CHARGES/COSTS/FEES
The defendant is hereby ordered to pay the following sums if checked:
55000 pursuant to section 960.20, Florida Statutes (Crimes Compensation Trust Fund).
£3.00 as a court cost pursuant to section 943.25(3), Florida Statutes (Criminal Justice Trust Fund).

£2.00 as a court cost pursuant to section 943 25(13), Florida Statutes {Criminal Justice Education
by Municipalities and Counties).

Afine in the sumof 5 pursuant to section 7750835, Florida Statutes. (This provision refers to
the optional fine for the Crimes Compensation Trust Fund and is not applicable unless checked
and completed. Fines imposed as part of a sentence to section 775083, Florida Statutes, are o be

recorded on the sentence page(s).)

F20.00 pursuant to section 939.015, Florida Statutes (Handicapped and Elderly Security
Assistance Trust Fund).

A 10% surcharge in the sum of 5__ pursuant to section 775.0836, Florida Statutes (Handicapped
and Elderly Security Assistance Trust Fund).

AsumofS  pursuant to section 273455, Florida Statutes (Local Government Criminal Justice
Trust Fund).

Asumof % pursuant to section 93901, Florida Statutes (Prosecution/Investigative Costs).
Asumof 5 pursuant to section 27.56, Florida Statutes (Public Defender Fees).
Restitution in accordance with attached order.

5201 pursuant to section 938.08, Florida Statutes (Funding Programs in Domestic Violence).

Oither

DONE AND ORDERED in open court in County, Florida, on _..{date)......

Tudge
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(d) Form for Sentencing.

Defendant Case Number OBTS Number

SENTENCE
(As to Count )

The defendant, being personally before this court, accompanied by the defendant’s attorney of record,

. and having been adjudicated guilty herein, and the court having given the defendant an opportunity to be

heard and to offer matters in mitigation of sentence, and to show cause why the defendant should not be sentenced as
provided by law. and no cause being shown,

{Check one if applicable)
and the court having on .....(date)..... deferred imposition of sentence until this date

and the court having previously entered a judgment in this case on .....(date)..... now resentences
the defendant

and the court having placed the defendant on probation/community control and having
subsequently revoked the defendant’s probation/community control

It Is The Sentence OFf The Court That:

The defendant pay a fine of 5, pursuant to section 775.083, Florida Statutes, plus 5 as the 5%
surcharge required by section 96025, Florida Statutes.

The defendant is hereby committed to the custody of the Department of Corrections.
The defendant is hereby committed to the custody of the Sheriff of County, Florida.

The defendant is sentenced as a youthful offender in accordance with section 958.04, Florida Statutes.

To Be Imprisoned {check one: unmarked sections are inapplicable ):
For a term of natural life.
For a term of

Said SENTENCE SUSPEMNDED for a period of subject to conditions set forth in this order.

If “split” sentence complete the appropriate paragraph

Followed by a period of on probation/community control under the supervision of the Department of
Corrections according to the terms and conditions of supervision set forth in a separate order entered
herein.

However, after serving a period of imprisonment in the balance of the sentence shall be
suspended and the defendant shall be placed on probation/community control for a period of under
supervision of the Departmemt of Corrections according to  the terms and conditions of
probation/community control set forth in a separate order entered herein.
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In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied
before the defendant begins service of the supervision terms.

SPECIAL PROVISIONS
(As to Count )
By appropriate notation, the following provisions apply to the sentence imposed:
Mandatory/Minimum Provisions:
Firearm

It is further ordered that the 3-year minimum imprisonment provision of section 775.087(2),
Florida Statutes, is hereby imposed for the sentence specified in this count.

Drug Trafficking

It is further ordered that the mandatory minimum imprisonment provision of section
&93.135(1). Florida Statutes, is hereby imposed for the sentence specified in this count.

Controlled Substance
Within 1,000 Feet of School

It is further ordered that the 3-year minimum imprisonment provision of section 893.13(1)e)l,
Florida Statutes, is hereby imposed for the sentence specified in this count.

Habitual Felony Offender

The defendant is adjudicated a habitual felony offender and has been sentenced to an extended
term in accordance with the provisions of section 775.084{4)(a), Florida Statutes. The requisite
findings by the court are set forth in a separate order or stated on the record in open court.

Habitual Viclent Felony Offender
The defendant is adjudicated a habitual violent felony offender and has been sentenced to an
extended term in accordance with the provisions of section 775.084(4)(b), Florida Statutes. A
minimum term of _ year(s) must be served prior to release. The requisite findings of the court
are set forth in a separate order or stated on the record in open court.
Law Enforcement Protection Act
It is further ordered that the defendant shall serve a minimum of ___ years before release in
accordance with section 775.0823, Florida Statutes.

Capital Offense

It is further ordered that the defendant shall serve no less than 25 years in accordance with the
provisions of section 775.082(1), Florida Statutes.

Short-Barreled Rifle, Shotgun, Machine Gun

It is further ordered that the 5-year minimum provisions of section 790.221(2), Florida Statutes,
are hereby imposed for the sentence specified in this count.
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Continuing Criminal Enterprise

It is further ordered that the 25-year minimum sentence provisions of section 893.20, Florida
Statutes, are hereby imposed for the sentence specified in this count.

Taking a Law Enforcement Officer’s Firearm

It is further ordered that the 3-year mandatory minimum imprisonment provision of section
T75.0857(1), Florida Statutes, is hereby imposed for the sentence specified in this count.

Other Provisions:
Retention of Jurisdiction

The court retains jurisdiction over the defendant pursuant to section 947.16(3), Florida Statutes
(1983).

Jail Credit

It is further ordered that the defendant shall be allowed a total of days as credit for time
incarcerated before imposition of this sentence.

CREDIT FOR. TIME SERVED
IN RESENTENCING AFTER

VIOLATION OF PROBATION
OR COMMUNITY CONTROL

It is further ordered that the defendant be allowed _ days time served between date of arrest as
a violator following release from prison to the date of resentencing. The Department of
Corrections shall apply original jail time credit and shall compute and apply credit for time served
and unforfeited gain time previously awarded on case/count - (Offenses committed
before October 1, 1989)

It is further ordered that the defendant be allowed  days time served between date of arrest as a

violator following release from prison to the date of resentencing. The Department of Corrections

shall apply original jail time credit and shall compute and apply credit for time served on case/count
(Offenses committed between October 1, 1989, and December 31, 1993)

The Court deems the unforfeited gain time previously awarded on the above casefcount

forfeited under section 948 06(6).

The Court allows unforfeited gain time previously awarded on the above casefcount.
{Gain time may be subject to forfeiture by the Department of Corrections under section
Q44280 1))

It is further ordered that the defendant be allowed days time served between date of
arrest as a violator following release from prison to the date of resentencing. The
Department of Corrections shall apply original jail time credit and shall compute and
apply credit for time served only pursuant to section 9210017, Florida Statutes, on
case/count . (Offenses committed on or after January 1, 1994)

Consecutive/Concurrent as to Other Counts

It is further ordered that the sentence imposed for this count shall run (check one)
consecutive to concurrent with the sentence set forth in count of this case.
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Consecutive/Concurrent as to Other Convictions

It is further ordered that the composite term of all sentences imposed for the counts specified in
this order shall run (check one) _ consecutive to_ concurrent with (check one) the following:

any active sentence being served.

specific sentences:

In the event the above sentence is to the Department of Corrections, the Sheriff of County, Florida,
is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility designated by
the department together with a copy of this judgment and sentence and any other documents specified by Florida
Statute.

The defendant in open court was advised of the right to appeal from this sentence by filing notice of appeal
within 30 days from this date with the clerk of this court and the defendant’s right to the assistance of counsel in

taking the appeal at the expense of the state on showing of indigency.

In imposing the above sentence, the court further recommends

DONE AND ORDERED in open court at County. Florida, on ....idate)......
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(&) Form for Order of Probation.

In the Court
of County, Florida
Case Number

State of Florida

V.

Defendant

ORDER OF PROBATION
This cause coming on this day to be heard before me, and you, the defendant, . being now

present before me, and you having
(check one)
entered a plea of guilty to
entered a plea of nolo contendere to
been found guilty by jury verdict of

been found guilty by the court trying the case without a jury of the offense(s) of

SECTION 1: Judgment Of Guilt
The Court hereby adjudges you to be guilty of the above offense(s).

MNow, therefore, it is ordered and adjudged that the imposition of sentence is hereby withheld and that you
be placed on probation for a period of under the supervision of the Department of Corrections, subject
to Florida law.
SECTION 2: Order Withholding Adjudication
Now, therefore, it 1s ordered and adjudged that the adjudication of guilt is hereby withheld and
that you be placed on probation for a period of under the supervision of the
Department of Corrections, subject to Florida law.
SECTION 3: Probation During Portion Of Sentence

It is hereby ordered and adjudged that you be

committed to the Department of Corrections
confined in the County Jail

for a term of with credit for jail time. After you have served of the term you shall be placed on
probation for a period of under the supervision of the Department of Corrections, subject to Florida law.
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confined in the County Jail
for a term of with credit for jail time, as a special condition of probation.

It 1s further ordered that vou shall comply with the following conditions of probation during the
probationary period.

i1y Mot later than the fifth day of each month, you will make a full and truthful report to your officer
on the form provided for that purpose.

(2) You will pay the State of Florida the amount of $ per month toward the cost of your
supervision, unless otherwise waived in compliance with Florida Statutes.

(3) You will not change vour residence or employment or leave the county of your residence without
first procuring the consent of your officer.

() You will not possess, carry, or own any firearm. You will not possess, carry, or own any weapons
without first procuring the consent of your officer.

(5) You will live without violating the law. A conviction in a court of law shall not be necessary for
such a violation to constitute a violation of your probation.

(6) You will not associate with any person engaged in any criminal activity.

ou will not use intoxicants to excess or possess any drugs or narcotics unless prescri va

i7 Y Il not t ts b drug t 1 bed by
physician. Nor will vou visit places where intoxicants, drugs, or other dangerous substances are
unlawfully sold, dispensed, or used.

(8) You will work diligently at a lawful occupation, advise your employer of your probation status,
and support any dependents to the best of your ability, as directed by your officer.

(9) You will promptly and truthfully answer all ingquiries directed to yvou by the court or the officer,
and allow your officer to visit in yvour home, at vour employment site, or elsewhere, and you will
comply with all instructions your officer may give you.

(10 You will pay restitution, costs, andfor fees in accordance with the attached orders.
(11} You will report in person within 72 hours of your release from confinement to the probation
office in County, Florida, unless otherwise instructed by your officer. (This

condition applies only if section 3 on the previous page is checked. ) Otherwise, you must report
immediately to the probation office located at

SPECIAL CONDITIONS

You must undergo a (drugfalcohol) evaluation and, if treatment is deemed necessary, you must successfully
complete the treatment.

You will submit to urinalysis, breathalyzer, or blood tests at any time requested by vour officer, or the
professional staff of any treatment center where you are receiving treatment, to determine possible use of
aleohol, drugs, or controlled substances. You shall be required to pay for the tests unless payment is
waived by your officer.

¥ ou must undergo a mental health evaluation, and if treatment 1s deemed necessary, you must successfully
complete the treatment.
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You will not associate with during the period of probation.
You will not contact during the period of probation.
You will attend and successfully complete an approved batterers’ intervention program.

Other

i{Use the space below for additional conditions as necessary.)

Y ou are hereby placed on notice that the court may at any time rescind or modify any of the conditions of
your probation, or may extend the period of probation as authorized by law. or may discharge you from further
supervision. If you violate any of the conditions of your probation, yvou may be arrested and the court may revoke
yvour probation, adjudicate you guilty if adjudication of guilt was withheld, and impose any sentence that it might
have imposed before placing you on probation or require you to serve the balance of the sentence.

It is further ordered that when vou have been instructed as to the conditions of probation, you shall be
released from custody if you are in custody, and if you are at liberty on bond, the sureties thereon shall stand
discharged from liability. (This paragraph applies only if section | or section 2 15 checked.)

It is further ordered that the clerk of this court file this order in the clerk’s office and provide certified
copies of same to the officer for use in compliance with the requirements of law.

DONE AND ORDERED, on .._.{date)......

Judge

I acknowledge receipt of a certified copy of this order. The conditions have been explained to me and 1
agree to abide by them.

....[date)..... Probationer

Instructed by

Original: Clerk of the Court

Certified Copies: Probationer
Florida Department of Corrections,
Probation and Parole Services
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i) Form for Community Control.

In the Court
of County, Florida
Case Number

State of Florida

V.

Defendant

ORDER OF COMMUNITY CONTROL
This cause coming on this day to be heard before me, and you, the defendant, . being now

present before me, and you having
(check one)
entered a plea of guilty to
entered a plea of nolo contendere to
been found guilty by jury verdict of

been found guilty by the court trying the case without a jury of the offensei(s) of

SECTION 1: Judgment of Guilt
The court hereby adjudges you to be guilty of the above offense(s).

Mow, therefore, it is ordered and adjudged that vou be placed on community control for a period of
under the supervision of the Department of Corrections, subject to Florida law.

SECTION 2: Order Withholding Adjudication

. Now, therefore, it 1s ordered and adjudged that the adjudication of guilt is hereby withheld and
that you be placed on Community Control for a period of under the supervision of the Department of
Corrections, subject to Florida law.
SECTION 3: Community Control During Portion Of Sentence

It is hereby ordered and adjudged that you be

committed to the Department of Corrections
confined in the County Jail

for a term of with credit for jail time. After you have served of the term, you shall be placed on
community control for a period of under the supervision of the Department of Corrections, subject to Florida law.
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confined in the County Jail
for a term of with credit for jail time, as a special condition of community control.

It is further ordered that you shall comply with the following conditions of community control during the
community control period.

i1y Mot later than the fifth day of each month, vou will make a full and truthful report to your officer on
the form provided for that purpose.

2y You will pay the State of Florida the amount of % per month toward the cost of your
supervision, unless otherwise waived in compliance with Florida Statutes.

3y You will not change your residence or employment or leave the county of your residence without
first procuring the consent of your officer.

4y You will not possess, carry, or own any firearm. You will not possess, carry. or own other weapons
without first procuring the consent of your officer.

(50 Youwill live without violating the law. A conviction in a court of law shall not be necessary for such
a violation to constitute a violation of your community control.

i(6)  You will not associate with any person engaged in any eriminal activity.

(7y You will not use intoxicants to excess or possess any drugs or narcotics unless prescribed by a
physician. Nor will yvou visit places where intoxicants, drgs, or other dangerous substances are
unlawfully sold, dispensed, or used.

(8)  You will work diligently at a lawful occupation, advise your employer of your community control
status, and support any dependents to the best of your ability as directed by your officer.

(9 Youwill promptly and truthfully answer all inquiries directed to you by the court or your officer and
allow your officer to visit in your home, at your employment site or elsewhere, and you will comply
with all instructions your officer may give you.

(10} You will report to yvour officer at least 4 times a week, or, if unemployed full time, daily.

(11} You will perform hours of public service work as directed by your officer.

(12} ¥ou will remain confined to your approved residence except for one half hour before and after your
approved employment, public service work, or any other special activities approved by vour officer.

(13} You will pay restitution, costs, and/or fees in accordance with the attached orders.
(14} ¥Youwill report in person within 72 hours of your release from confinement to the probation office in
County, Florida, unless otherwise instructed by your officer. (This condition applies only if

section 3 on the previous page is checked.) Otherwise, you must report immediately to the probation
office located at

SPECIAL CONDITIONS
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You must undergo a (drugfalcohol ) evaluation, and if treatment is deemed necessary, you must successfully
complete the treatment.

Y ou must undergo a mental health evaluation, and if treatment is deemed necessary, you must successfully
complete the treatment.

You will submit to urinalysis, breathalyzer. or blood tests at any time requested by yvour officer, or the
professional staff of any treatment center where yvou are receiving treatment, to determine possible use of
aleohol, drugs, or controlled substances. You shall be required to pay for the tests unless payment is
waived by your officer.

You will not associate with during the period of community control.

You will not contact during the perind of community control.

You will maintain an hourly accounting of all your activities on a daily log which you will submit to your
officer on request.

You will participate in self-improvement programs as determined by the court or your officer.

You will submit to electronic monitoring of your whereabouts as required by the Florida Department of
Corrections.

You will attend and successfully complete an approved batterers’ intervention program.

Other

{Use the space below for additional conditions as necessary. )

Y ou are hereby placed on notice that the court may at any time rescind or modify any of the conditions of
your community control. or may extend the period of community control as authorized by law. or may discharge you
from further supervision or return you to a program of regular probation supervision. If you violate any of the
conditions and sanctions of your community control, yvou may be arrested, and the court may adjudicate you guilty if
adjudication of guilt was withheld, revoke your community control, and impose any sentence that it might have
imposed before placing you on community control.

It is further ordered that when you have reported to your officer and have been instructed as to the
conditions of community control, you shall be released from custody if you are in custody, and if vou are at liberty
on bond, the sureties thereon shall stand discharged from liability. (This paragraph applies only if section 1 or
section 2 is checked.}

It is further ordered that the clerk of this court file this order in the clerk’s office, and forthwith provide
certified copies of same to the officer for use in compliance with the requirements of Law.

DONE AND ORDERED, on .._.idate)......

Judge
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I acknowledge receipt of a certified copy of this order. The conditions have been explained to me and [
agree to abide by them.

weddatel..... Community controller

Instructed by

Original: Clerk of the Court

Certified Copies:  Community Controlee
Florida Department of Corrections,
Probation and Parole Services
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(g}  Form for Restitution Order.
In the Circuit Court,
___Judicial Circuit in and for
County, Florida
Division
Case Number

State of Flonda

Defendant
RESTITUTION ORDER
By appropriate notation, the following provisions apply to the sentence imposed in this section:
Restitution 15 not ordered as it is not applicable.
Restitution is not ordered due to the financial resources of the defendant.

Restitution 15 not ordered due to

De to the financial resources of the defendant. restitution of a portion of the damages i1s ordered as
prescribed below.

Restitution 15 ordered as prescribed below.

Restitution is ordered for the following victim. (Victim refers to the aggrieved party, aggrieved
party's estate, or aggrieved party’s next of kin if the aggrieved party is deceased as a result of the
offense. In lieu of the victim’s address and phone number, the address and phone number of the
prosecuting attorney, victim's attorney, or victim advocate may be used. )

Name of victim Mame of attorney or advocate if applicable

Address

City, State, and Zip Code

Phone Number

The sum of $__ for medical and related services and devices relating to physical, psychiatric, and
psychological care, including non-medical care and treatment rendered in accordance with a
recognized method of healing.

The sum of 3 for necessary physical and occupational therapy and rehabilitation.

The sumof & to reimburse the victim for income lost as a result of the offense.

The sum of 5 for necessary funeral and related services if the offense resulted in bodily injury
resulting in the death of the victim.
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The sum of $___ for damages resulting from the offense.

The sum of 5___ for

It is further ordered that the defendant fulfill restitution obligations in the following manner:

Total monetary restitution is determined to be $_ to be paid at a rate of 5 per (check one) __
month  week  other (specify) and is to be paid (check one)  through the clerk
of the circuit court, ___ to the victim's designee, or ___ through the Department of Corrections, with
an additional 4% fee of §__ for handling. processing. and forwarding the restitution to the victimis).

For which sum let execution issue.

DONE AND ORDERELD at County, Florida, on .....(date)......

Judge

Original: Clerk of the Court
Certified Copy: Victim
Commitbee Mote
1950 Amendment. The proposed changes to mule 3986 are housekeeping in nature. References to the Departrment of Offender
Rehabilitation have been changed to Depariment of Corrections to reflect a legislative change. See section 20315, Florida Statutes (Supp. 1978).

The reference to “hard labor™ has been stricken as the courts have consistently held such a condition of sentence is not authorized by statute, See,
e g, McBDonald v. Srtate, 321 Bo.2d 453, 458 (Fla. 4th DCA 1975).
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RULE 3.987. MOTION FOR POSTCONVICTION RELIEF

MODEL FORM FOE USE IN MOTIONS FOR
POSTCONVICTION RELIEF PURSUANT TO
FLORIDA RULE OF CRIMINAL PROCEDURE 3.850

In the Circuit Court of the
Tudicial Circuit,

in and for

County. Florida

State of Florida
Criminal Division

Case No.:

(your name) (the original case number)

el e

MOTION FOR POSTCONVICTION RELIEF
Instructions — Read Carefully

(1} This motion must be legibly handwritten or typewritten, signed by the defendant, and contain either
the first or second oath set out at the end of this rule. Any false statement of a material fact may serve as the basis for
prosecution and conviction for perjury. All questions must be answered concisely in the proper space on the form.

(2)  Additional pages are not permitted except with respect to the facts that you rely upon to support your
grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted in support of
your legal claims (as opposed to your factual claims), they should be submitted in the form of a separate
memorandum of law. This memorandum should have the same caption as this motion.

i3y Mo filing fee is required when submitting a motion for postconviction relief.

4y Only the judgment of one case may be challenged in a single motion for postconviction relief. If vou
seek to challenge judgments entered in different cases, or different courts, you must file separate motions as to each
such case. The single exception to this is if you are challenging the judgzments in the different cases that were
consolidated for trial. In this event, show each case number involved in the caption.

(5)  Your attention is directed to the fact that vou must include all grounds for relief, and all facts that
support such grounds, in the motion you file seeking relief from any judgment of conviction.

i6)  When the motion is fully completed, the original must be mailed to the clerk of the court whose
address is i county where sentence was imposed) County Courthouse, (address of
clerk), Flonda.
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MOTION

L. Name and location of the court that entered the judgment of conviction under attack:
2. Date of judgment of conviction:

3 Length of sentence:

4. Mature of offensels) mvolved (all counts):

5. What was your plea? (check only one)

fa) Not guilty

i) Guilty
icl MNolo contendere
id) Mot guilty by reason of insanity

If vou entered one plea to one count and a different plea to another count, give details:

6. Kind of trial: {check only one)
(a) Jury
ib) Judge only without jury

7. Did you testify at the trial or at any pretrial hearing?

Yes No
If yes, list each such occasion:

& Did you appeal from the judgment of conviction?
Yes No
Q. If you did appeal, answer the following:
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(aj MName of court:
ih) Result:
icl Date of result:

id) Citation (if known):

1. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications, motions, etc., with respect to this judgment in this court?

Yes No
1L If your answer to number [0 was “yes.” give the following information (applies only to proceedings in this
court):
(a) i1 Mature of the proceeding:
i2) Grounds raised:
i3 Did you receive an evidentiary hearing on your petition, application, motion, ete.?
Yes No
(4] Result:
(5] Date of result:
[13]] As to any second petition, application, motion, etc., give the same information:
i1 Mature of the proceeding:
(2] Grounds raised:
i3 Did you receive an evidentiary hearing on your petition, application, motion, ete.?
Yes No
(4] Result:
(5] Diate of result:

EFTA01090897



12. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications, motions, etc., with respect to this judgment in any other court?

Yes No
13. If your answer to number 12 was “ves,” give the following information:
(a) i1 MName of court:
(2] Mature of the proceeding:
(3) Grounds raised:
i4) Did you receive an evidentiary hearing on your petition, application, motion, etc.?
Yes No
(5] Result:
(a) Date of result:
[13]] As to any second petition, application, motion, etc., give the same information:
i1 MName of court:
(2] Mature of the proceeding:
(3 Grounds raised:
i4) Did you receive an evidentiary hearing on your petition, application, motion, ete.?
Yes No
(5] Result:
(a) Date of result:
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() As to any third petition, application, motion, etc., give the same information:

i1 MName of court:

i2) Mature of the proceeding:

(3 Grounds raised:

i4) Did you receive an evidentiary hearing on your petition, application, motion, etc.?
Yes No
(5] Result:

(o) Drate of result:

14. State concisely every ground on which you claim that the judgment or sentence is unlawful. Summarize
briefly the facts supporting each ground. If necessary. you may attach pages stating additional grounds and the facts
supporting them.

For your information, the following is a list of the most frequently raised grounds for postconviction relief. Each
statement preceded by a letter constitutes a separate ground for possible relief. You may raise any grounds that you
may have other than those listed. However, vou should raise in this motion all available grounds (relating to this
conviction) on which you base your allegations that your conviction or sentence is unlawful.

DO NOT CHECK ANY OF THESE LISTED GROUNDS. If you select one or more of these grounds for relief, you
must allege facts. The motion will not be accepted by the court if you merely check (a) through (i)

(a) Conviction obtained by plea of guilty or nolo contendere that was unlawfully induced or not made
voluntarily with understanding of the nature of the charge and the consequences of the plea.

ib) Conviction obtained by the unconstitutional failure of the prosecution to disclose to the defendant
evidence favorable to the defendant.

() Conviction obtained by a violation of the protection against double jeopardy.

(d) Denial of effective assistance of counsel.

(e) Denial of right of appeal.

() Lack of jurisdiction of the court to enter the judgment or impose sentence (such as an

unconstitutional statute).
iz) Sentence in excess of the maximum authorized by law.

ih) Newly discovered evidence.
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(1) Changes in the law that would be retroactive.

A Ground 1:

Supporting FACTS (tell vour story briefly without citing cases or law):

B. Ground 2:

Supporting FACTS (tell yvour story briefly without citing cases or law):

C. Ground 3:

Supporting FACTS (tell vour story briefly without citing cases or law):

. Ground 4:

Supporting FACTS (tell yvour story briefly without citing cases or law):
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15. If any of the grounds listed in 14 A, B, C, and D were not previously presented on yvour direct appeal, state
briefly what grounds were not so presented and give your reasons they were not so presented:

16 Do you have any petition, application, appeal, motion. ete., now pending in any court, either state or
federal, as to the judgment under attack?

Yes No
17. If your answer to number 16 was “yes."” give the following information:
ia) Name of court:

[13]] Nature of the proceeding:

icl Grounds raised:

id) Status of the proceedings:

18 Give the name and address. if known, of each attorney who represented you in the following stages of the
judgment attacked herein.

fa) At preliminary hearing:

[13]] At arraignment and plea:

icl At trial:
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id) At sentencing:

ie) On appeal:

if)In any postconviction proceeding:

() On appeal from any adverse ruling in a postconviction proceeding:

WHEREFORE, movant requests that the court grant all relief to which the movant may be entitled in this
proceeding, including but not limited to (here list the nature of the relief sought):

L.

2. Such other and further relief as the court deems just and proper.
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OATH
(Complete | or 2)

1. Motarized Oath.
STATE OF FLORIDA )
COUNTY OF “:
Before me, the undersigned authority, this day personally appeared . who first being duly

sworn, says that he or she is the defendant in the above-styled cause, that he or she has read the foregoing motion for
postconviction relief and has personal knowledge of the facts and matters therein set forth and alleged and that each
and all of these facts and matters are true and correct.

{your signature)

SWORN AND SUBSCRIBED TO before me on .....(date)......

NOTARY PUBLIC or other person
authorized to administer an oath
{print, type, or stamp commissioned name of notary public)

Personally known or produced identification

Type of Identification produced

2. Unnotarized Ouath.

Under penalties of perjury, [ declare that [ have read the foregoing motion and that the facts stated in it are
true.

(your signature}
RULE 3.988. SENTENCING GUIDELINES

Editor's Note: Originally proposed by Sentencing Guidelines Commission and adopted by Supreme Courr September B, 1983 (439 50, 2d 848).
For amendments see 455 8o 24 824, 468 8o 20 2200, 4852 8o 24 300, 487 5o 2o TO45, 490 8o 2d T128, 50% S0 2d TSR, 522 80,24 374, 544 80 24
10K, 566 8024 770, 576 8o 24 1307, 589 80 24 271, 613 8o 2d 1307, and 628 So 24 1084,

[Sentencing Guidelines appear on next 20 pages. |
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L. Primuary Cilense #1 Conviction

Bule 3983 a)

Category 1 Murder, Manslaughter

Primary od lense counts im excess ol four:
Aukd a0 for each additsnial Lile
Addd &0 for each additsmnal st phl
Akl 60 for each additsnal st
Akl 15 for each sdditsenal Ind
Addd 10 for each adeditsomal Ird

11, Adlditional Cilenzes ot Conviclion

Addtional edfense counts in excess of lsur:

Akl & lor each addinonal lile
Adld 5 o each additonal 151 phl
Addd 3 fowr each addinonal 1sa
Addd 1 i each acklinonal 2ol
Al 1 Lo each ackbitional 3rd
Adkl 1 liow each additonal MM

Counls
Diergres 1 ] 3 4
Lile 165 26 2hh 3db
151 phl 154 155 ITh 336
|E] 136 165 bl 286
Il 7 w3 L] 121
Jnd 45 55 5] 75
Towd
Counls
Do | 2 3 4
Lile Al T3 7Y B
151 phl 45 54 5% (X ]
|E] b 15 3% 41
Il ] 14 11 X
And (1] 12 13 14
NIM ) k| 4 i
Towd

Paoanis

Paoanis

EFTA01090905



1L A, Prior Becord

Counls Paints
Drepree 1 2 k] 4
Lile Sy 116k §:11] 270
Lst phl Lt HH 135 g ]
1t Iy fh i 162
Inil 15 i3 4% H1
Inl 5 11 15 Fo
| 1 2 i 1]
Pricw convictions in excess of lur:
A 90 for each additsmnal hife
Avlid T8 for each additsonal st phl
Akl 66 for each mdditsmal 1st
Al 33 for each adaditsmal Ind
Al 9 Lo each ackbiional 3rd
A 2 o each additonal MM
Tl
L B. Prior DUL Convictions
Aald 32 Tor each prer UL conviction only where prmary ollense is DUL manslaghter,
Priors x 32 = Tustal PoinLs
IV, Legal Staias al Time of (flense
Slalus Pianis
Nir resinclions 1]
Lepal constriaint 21
Taotal
V. Viclm Inpury (physical)
Degree of Injury x  Number = Puanls
Mo 1]
Shght T
Miscleruti 14
Death or severe 21
Tatal
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Chapler T82--Homacide (except subsection 7820401 1z --capatal murder)

Rule 3.988{a)
Category 12 Murder, Manslaughier

Subsection 316, 19303 1c )3 --DU Manslaughter {automidbile )

Subsecison 327350 2)-DUT Manslaughler (vessel )

GUIDELINE SENTEMCE
Pomnis Recommended Bange Pernutled Kange
al] any pinslale prison sanchion any pianslale poson sanchion
communidy control ar any monslabe prson sanchion & commumiy
a7 - 92 12 - 3 mamnths moarcerition wimbrel or 1 - 7 vears incarceralion
3 cmmunily control
93 - 135 (A - T ar | - 12 vears imcarceralion
10
136 - 16d 7 - 12} 1 -17
15
165 - 225 {12 - 17} T - 22
20
126 - 2K5 {17 - 21} 12 - 11
25
286 - 345 22 - IT) 17 - 4
3
346 - 341 {27 - 22 - Life
31+ Lile 27 - Lile

Maode © Any person sembenced (or a felony ollemse commutted aller Oclober 1, 1988, whise presumplive senlence is any nonslale prison sanction may be sentenced 1o

communily control or te s term of incarcention nol o exosed 22 months, Such sentence 15 nol subgect 10 appeal. However, before imposing such sentence, the court
shall give due comsideration ke the crlena an s 9TTO005( 1y, 9210005 ), Fla. St (Supp. 1984 ).
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L. Primuary CMlense #1 Conviction

Rule 398K b)

Primary o lense counts im excess of four:
Avlid 26 for cach additsonal hife
Addd 21 for each mldimsonal 1st
Ak 16 for vach adaditsmal Znd
Addd 16 for each sdditsmal 3rd

11 Addditiomal Cilenses al Conviclion

Additions] edfense counts in excess of lsur:
A 25 for each additsnal hife
Al 26 for cach additsmal st phl
Auld 22 for each mlditsomal st
Al 16 for each sdditsmal Znd
Ak 16 for vach adaditsmal Ind
Al 3 Lo each addhbional MM

Category 2: Sexual (MTenses
Counls
Degres 1 2 3 4
Lile 262 a4 Bdip kliid
| 216 254 2H1 Elie
2wl 158 153 ks 313
And 14t 174 143 20
Total
Counls
Diepres 1 2 3 B
Lile 44 53 4 o7
154 phil b a8 H2 HH
154 36 43 56 TR
2wl 2 il ik 56
T 25 ) 39 55
N 5 L) L] 11
Total

Paoanis

Poanix
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1L Fraor Becord

Counls Poanls
Do e 1 3 i i
Lale Tad 530 E L 110
1]
151 phbil 111 424 el HHU
151 155 1R A6 il
2ol & 159 243 330
Jrd 26 51 =1 111
MM 5 10 15 20
Priaw convictions in excess of s
Al 290 Tor gach additional lale
Avld 232 lor each additional 150 phl
Akl 174 e each additional 151
Akl 87 for each slditsenal Ind
Akl 29 for each additsmal 3nd
Aukd 5 ow each acklitional MM
Tuslal
IV, Legal Staius al Time of (flense
Slatus Poamts
M resirichions 1]
Lepal constraint Ll
Taotal
V. Victm Inpury (physical
Degree of Injury x  Number = Puanils
Mo i
Crmbael bul na
penetralion 20
Penelration or slight
inpury El
[Feath or senous
inpury 5
Tanal
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Sectiom H264M--Inces)

Chapler T49d--Sexual Baltery

Rule 39858}
Calegory It Sexual (MTenses

Chiapler BH--Lewdness: Imlecent Exposure

Sectsom 49 1AM 12--Sexual Musoonduct by a Psycholberapist

Sectiom 77522 -

Sexual Predator Begistralion

GUIDELINE SENTEMCE

Pomnis Recommended Bange Pernuilled Kange
149 - 164 amy sl prison sanclion amy sl prison sanclion
communidy control ar any monslabe prson sanchion & commumiy
170 - 1K5 12 - 3 months moarcerition contmd or 1 - 3 12 vears incarceralion
i cimmmunily control
146 - 27 {2 1/2 - 3 1/2) or | - d 1f2 years incarceration
4
208 - 229 {1 102 - 4 1/2) 212 - 512
5
230 - 250 {4 112 - 5 1/2) 1172 -7
&
251 - ITH (5 12 - 71 4 172 - 9
B
79 - 312 (7 -9 312 - 12
10
313 - 354 - 12} 717
15
355 - 422 {12 - 17y 9 .22
20
423 - 485 {17 - 22} 12 - 17
25
4BT - 56 {22 - IT) 17 - 4
3
347 - 582 (27 - 22 - Lile
SE3I+ Lile 27 - Lile

Madee-Any person sentenced for a felony ollense committed aller October 1, 1985, whose presumplive senlence 1s any nomsLale prison sancbion may be senlenced 1o
communily conlrol or b s lerm of incarcendion nol o exosed 22 months, Such sealence 15 nol subgect 10 appeal. However, before imposing such sentence, the courd

shall gave due comsideration ke the crlena in s, 9210051y § 42 1001C5), Fla Stal. (Supp. 1958 ).
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L. Primuary CMlense #1 Conviction

Hule 3.98%ic)

Category 3: Robbery

Primary od lense counts im excess ol four:
Aukd 15 for each additsonal Lile
Addd 12 for each sdeditsnal st phl
Akl 10 for each additsmal 1st
Akl 10 for each additsenal Ind
Addd 10 for each adeditsomal Ird

11, Adlditional Cilenzes ot Conviclion

Addtional edfense counts in excess of lsur:

Aukd 2 Lo each additnonal lile
Al 2 fow each additonal 151 phl
Addd 1 for each additnonal 1s
Addd 1 i each acklinonal 2ol
Al 1 Lo each ackbitional 3rd
Adkl 1 liow each additonal MM

Counls
Diergres 1 ] 3 4
Lile 102 X2 133 148
151 phl &1 L 7 114
|E] T i W1 101
Il S 2] 5 75
Jnd 3 al 44 54
Towd
Counls
Do | 2 3 4
Lile 2 24 26 2H
151 phl 17 i 22 o
|E] 14 17 1% 14
Il (1] 12 13 14
And 7 H 9 [ {1]
NIM | ) i 4
Towd

Paoanis

Paoanis
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1L A, Prior Becord

Counls Paints
Drepree 1 2 k] 4
Lile 1040 210k 130 il
Lst phl Hll 164 Tl k1]
1t i 124 145 276
Inil 3 63 w 138
Inl 1 21 i3 i
| Fd 5 & 12
Pricw convictions in excess of lur:
A 130 T each additional lale
Avid 104 Tor each additional 150 phl
Akl 75 for each mdditsnal 1st
Al 39 for each adaditsmal Ind
Addd 13 for each sdditsonal 3rd
A 4 low each additonal MM
Tualald
1L B. Same Calegory Priors
Aald 25 lor ach priaor cabegory 3 ollense.
Priors x 15 = Tustal PoinLs
IV, Legal Staias al Time of (flense
Slalus Pianis
Nir resinclions 1]
Lepal constriaint L7
Taotal
V. Viclm Inpury (physical)
Degree of Injury x  Number = Puanls
Mo 1]
Shght T
Miscleruti 14
Death or severe 21
Tatal
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Secison %12.13--Robbery

Seclnm 512131 - Carjacking

Sezctiom B12.135 - Home Invasion Robbery

Houle 3.988{c)

UCalegory 3: Robbery

GUIDELINE SENTEMCE

Pomnis Recommended Bange Pernutled Kange
3d - 53 any pinslale prison sanchion any pinsdale prison sanchion
communidy control ar any monslabe prson sanchion & commumiy
54 - 63 12 - 3 mamnths moarcerition conlmd or 1 - 3 12 vears incarceralion
i otmumunily control ar
a6 - Bl {2102 - 3 Ii2) 1 - 4 12 years incarceralion
4
2 - 101 {1 102 - 4 1/2) 212 - 512
5
12 - 121 {4 112 - 5 1/2) 1172 -7
L
122 - 151 5 12 - 71 4 172 -9
B
152 - 1H3 7 -9 512 - 12
10
154 - 229 - 12} T - 17
153
230 - U5 {12 - 17} 9 . 22
20
2496 - 357 {17 - 22} 12 - 17
25
58 - 417 22 - I 17 - b
il
418 - 453 {27 - 22 - Lile
454 + Lile 27 - Lile

Mide--Any person sentenced for a felony ollense commitbed aller October 1, 1985, whose presumplive senlence 1s any nonsLale prison sanchion may be senlenced 1o
communily conlrol or b s lerm of incarcendion nol o exosed 23 months, Such sealence 15 nol subgect 10 appeal. However, before imposing such sentence, the courd

shall gave due comsideration ke the crlena in s, 9210051y § 42 1001C5), Fla Stal. (Supp. 1958 ).
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L. Primuary CMlense #1 Conviction

Rule 3.988(d)
Category 4: Yiddent Personal Crimes

Primary o lense counts in excess of [our:
Addd 15 for each slditssnal 1st
Akl 10 for each adeditsenal Znd
Add T liw each ackbitonal 3rd

11 Aclditiomal CHlenses at Conviclion

Additions] edfense counts in excess of lsur:
A 3 o each acklinonal 15

Al 2 Lo each additional 2ol

Al 1 Lo each ackbilional Srd

A 1 o each additonal MM

Counls Paoanis
Degres 1 2 3 4
154 147 176 141 206
el 1115 16 134 1
And 73 HH U5 1112
Tl
Counls Paoaniz
Do 1 2 3 4
| il 15 3% 41
2l 21 15 27 I
And 15 18 20k 21
MM E} 4 5 &
Tl
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1L Fraor Becord

Pricw convictions in excess of lur:
A 90 for each additsmnal hife
Al 85 for each additsmal st phl
Akl 66 for each asdditsnal st
Al 33 for each adaditsmal Ind
Al 9 o each ackbitional 3rd
A 2 o each additonal MM

IV, Legal Status at Time of (flense

V. Wiclm Inpury (physical)

Counls Poanls
Degres 1 1 k] 4
Lale S0 110 16y 270
151 phl 40 HE 128 216
151 Ell] Ll iy 162
2l 15 31 48 Xl
nd ] 11 18 27
MM 1 4 4 5]
Tl
Status Poantx
Min resinelions 1]
Lapal constraint 36
Towal
Digree of Injury x  Number =  Puoanls
Mo 0
Slight 12
Muixlerute 24
[reath or severe 36
Taal
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Chapler THd--Assaull, Batbery

Seclnm S30.05--Threats, Exlortion

Rulbe 3985}
Calegory 4: Yialenl Personal Crimes

Sezctiom B30 10--Wnilten Threats wo Kill or Do Bodily Injury

Sectiom 843400 --Resisting licer with Violence

Subsectson 3ELA1 L b --Baltery om HRES Employee

GUIDELINE SENTEMCE

Pounis Recimmended Fange Pernulled Range
T3 - 112 any sl prison sanclion any sl prison sanclion
cdmmmunily control or any nonstale prison sanclion oF community
113 - 154 12 - 3 months mearceration contred or 1 - 3 172 vears mncarceration
i communidy control ar
155 - 174 (2102 - 3 1i2) 1 - 4 /2 years incarceralson
|
177 - 142 {312 - 4 1/7) 212 - 5142
5
193 - K {4 112 - 5 1/2) 312 -7
&
207 - 238 (5172 -7 4172 - 9
B
229 - 254 (7 -9 5142 - 12
]
255 - 22 - 12} 7 -17
15
293 - 352 {12 - 1T} 9 - 22
20
353 - 412 {17 - 22} 12 - T3
25
413 - 472 {22 - I7) 17 - 4y
il
473 + {27 - iy 22 - 4

Mide--Any person sentenced for a felony @llense committed aller October 1, 1985, whose presumplive senlence 1s any nomslale prison saeclion may be senlenced 1o
commumily contrsl or e s leem of incarcention nol o exoeed 23 months, Such sentence 15 nol subgect 10 appeal. However, before imposing such sentence, the court

shall gave due comsideration ke the crlena in s, 9210051y § 92 101C5), Fla Stal. (Supp. 1958 ).
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L. Primuary CMlense #1 Conviction

Hule 39838 ¢)

Calegory 5: Burglary

Counls
Degres 1 2 3 4
Lile =l £l 14 112
154 phl T ] ] Ll
14 il T TH Hd
Tl 3 16 39 42
il 2 P 26 28
Primary od lense counts im excess ol four:
Avlid B lor each additiomal lile
Audd 7 Lo each addabional 154 phl
Audd & lor each adkitonal 15
Al 3 Jor each additional 2ol
Al 2 Lo each ackbilional 3rd
Tustal
11, Adlditional Cilenzes ot Conviclion
Counls
Do 1 2 3 4
Lile 16 14 21 23
151 phl 14 €3 15 b
|E 12 14 16 17
Il ] 7 ] 9
dnl d 5 1] 7
HNL 1 r 3 4
Addtional edfense counts in excess of lsur:
Aukd 2 Lo each additnonal lile
Avlid 2 Lo each acilitonal 151 phl
Al 1 fowr each addanonal 1sa
Addd 1 i each acklinonal 2ol
Al 1 o each ackbitional 3rd
Ak 1 o each additonal MM
Tualald

Paoanis

Paoanis
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1L A, Prior Becord

Counls Paints
Drepree 1 2 k] 4
Lile ] 130} pali] 307
Lst phl 4k 104 16s 2d
1t kil TR 1265 184
Inil 1K EE [ix] e
Inl 1] 13 21 kg
| 1 2 k] o
Pricw convictions in excess of lur:
A 97 for each additsmnal hife
Auld T8 for each additsmal st phl
Akl 58 for each additsonal 1st
Akl 27 for each adaditsmal Ind
Al 9 o each ackbitional 3rd
Ak 1 o each additonal MM
Tualald
1L B. Same Calegory Priors
Auld 5 for each prior category 5 ollense.
Priors x 5= Tolal Pomis
IV, Legal Staias al Time of (flense
Slalus Pianis
Nir resinclions 1]
Lepal constriaint L0
Taotal
V. Viclm Inpury (physical)
Degree of Injury x  Number = Puanls
Mo 1]
Shght 5
Miscleruti 10
Death or severe 15
Tatal
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Chapler B10--Burglary

Rule 3988 e)
Category 5: Burglary

Subsection B 1343 p-Criomnal Muschiel

Sectiom 81T A2 5--(taming Access 10 a Home or Private Business by False Persomalion or Eepresentabion

GUIDELINE SENTEMCE

Poanis Recommmended Bange Pernutied Range
20 - db any mnslabe prison sanchion 2Ny mnslabe prison sanchion
cdmmunily control ar any pemnslale prison sanclion F communily
47 - 71 12 - 3 minLths mearceration coalred or 1 - 3 172 vears incarceralion
i communidy control ar
T2 - M {2102 - 3 1i2) 1 - 4 /2 years incarceralson
|
e S ] {3 172 - 4 /2] 21T - 512
3
LT - 120k {4 112 - 5 1/2) 112 -7
[
121 - 143 (5172 - 71 4172 - 9
B
144 - 164 (7 -9 5142 - 12
]
165 - M5 - 12} 7 - 17
15
2k - 265 {12 - I7) 9 . 27
20
266 - 335 {17 - 22} 12 - I
5
326 - 3BS {22 - I7) 17 - 4y
il
386 - 445 {27 - 22 - Life
ddh + Lile 27 - Lile

Mide--Any person sentenced for a felony @llense committed aller October 1, 1985, whose presumplive senlence 1s any nomslale prison saeclion may be senlenced 1o
commumily contrsl or e s leem of incarcention nol o exoeed 23 months, Such sentence 15 nol subgect 10 appeal. However, before imposing such sentence, the court

shall gave due comsideration ke the crlena in s, 9210051y § 92 101C5), Fla Stal. (Supp. 1958 ).
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L. Primuary Clense s Conviction

Rule 39880

Category &: Thells, Forgery, Fraud

Primary o lense counts im excess of four:
Avlid B lor each additiomal lile
Add T fowr each additnonal 1sa
Ak 3 i each acklinonal 2ol
Al 1 o each ackbitional 3rd

11 Addditiomal Cilenses al Conviclion

Additions] edfense counts in excess of lsur:
Aud 2 lor each addinonal lile

Avlid 2 Lo each acilitonal 151 phl

Al 1l each addabional 151

Addd 1 o each addanonal 2ol

Addd 1 i each ackbitonal 3rd

Al 1l each acdational MM

Counls
Dhrgree 1 d 3 4
Lile iy 103 112 12y
|| T Lo 41 El
2l 35 41 46 44
And 13 €3] 17 1B
Tl
Counls
Du&n.'\: | 2 3 4
Lile 17 Pt 22 24
14 phl 16 1B 20k 12
151 14 17 15 14
sl 7 B 9 [£H]
And k] 4 3 i
NN 1 2 3 4
Tl

Paoanis

Poanix
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1L A, Prior Becord

Counls Paints
Drepree 1 2 k] 4
Lile Sy 116k §:11] 270
Lst phl Lt HH 135 g ]
1t Iy fh i 162
Inil 15 i3 4% H1
Inl 5 11 15 Fo
| 1 2 i 1]
Pricw convictions in excess of lur:
A 90 for each additsmnal hife
Auld T8 for each additsmal st phl
Akl 66 for each asdditsnal st
Al 33 for each adaditsmal Ind
Al 9 o each ackbitional 3rd
A 2 o each additonal MM
Tualald
1L B. Same Calegory Priors
Auld 5 for each prior cabegory 6 ollense.
Priors x 5= Tolal Pomis
IV, Legal Staias al Time of (flense
Slalus Pianis
Nir resinclions 1]
Lepal constriaint 2]
Taotal
V. Viclm Inpury (physical)
Degree of Injury x  Number = Puanls
Mo i
Shght k]
Miscleruti 2]
[heath or severs k)
Tatal
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Chapter 312--
Chaplir 404~
Chapter 44.3--
Chaplier 50—
Chaper B12--
Chapiter B15-
Chaplier B17--
Chapter B3 1--
Chapler B32--

Drrivers” Licenses

Soci] and Eeonomic Assislance
Unemplovment Compensatsn
Fublic Lodging and Public Food Service Establishments
Thell {except section B12.13--Rabbery)
Computer-Related Crimes

Fraudulen! Practices

Fargery amd Coumerenting

Wimthless Checks

Section 415.11-- Abuse, Neglact or Exploitation of Aged Person or Dasabled Adualt

Rube 39880}

Calegory 6 Thells. Forgery, Fraod

Section $43.3175-- Sale o Properly by a Licensse

Section 142,037+ Bscrow Accounls

Section 2k.56-- Thell of State Funds

Section 3TE142-- Lobster Trap Tags

Section $44(01E-- Modgage Brokers

Section: 496,413, 496.417--Solweitation ol Contribulions
Sectwm 51730001 ap- Frasdubem Secunties Transscdsns
Subsections 585, 145(3), SE5_85(2j-- Veberinary Inspection

Section 687, 1dfe- Loan Brokers

GUIDELINE SENTEMCE

Pomnis Recommended Range Pernuitled Kange
13 - 3p any pnslale prison sanchion any pnslale prison sanction
communily control ar any nemslale Prison sanclion o communily
37 - 5b 12 - 3 misnths mcarceration conbrgd or 1 - 3 12 vears incarceralion
i otrmumunily control or
57 - Td {2172 - 3 112) 1 - d /2 years incarceralson
4
15 - 9 {112 - 4 172) 212 - 512
5
91 - LI {4 112 - 5 1/2) 1172 -7
&
1k5 - 122 5172 - T 412 - 9
B
123 - 144 7 - 312 - 12
n
147 - 1K} - 12} 7 - 17
15
151 - 24} {12 - 17} 9 . 22
20
241 - N} {17 - 22} 12 - I3
25
L {22 - IT) 17 -
il
ial - 420 (27 - 22 - Lile
421 + Lile 27 - Lile

Made-Any person sentenced for a felony ollense committed aller October 1, 1985, whose presumplive senlence 1s any nonsLale prison sanchion may be senlenced 1o
communily control or te s term of incarcention nol o exosed 22 months, Such sentence 15 nol subgect 10 appeal. However, before imposing such sentence, the court

shadl give due comsideration K the crlena in s 9210051 § 92 1L01CS), Fla Stal. (Supp. 1955 ).
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L. Primuary Cilense #1 Conviction

Hule 1588

Calegory T: Drugs

Counls
Du&m: ! 2 k] 4
Lile 151 1%1 144 211
151 137 16 178 192
2l ik} TH K4 w1
And 42 3 55 50
Primary o lense counts im excess of four:

Avlid 15 for cach additsonal Life

Addd 14 for each mldimsonal Dst

Add T liw each acklinonal 2ol

Al 4 Lo each ackbitional 3rd

Tustal
11 Addditiomal Cilenses al Conviclion
Counls
Diepres 1 2 3 B
Lile k1] 349 42
154 phsl i ko i? iy
151 I 32 i5 I8
Tl 13 [£id 17 15
nd H 14r 11 12
ML 2 i 4 5
Additions] edfense counts in excess of lsur:

A 3 lor each addinonal lile

Avlid 3 Lo each acibional 151 phl

Al 3 Jow each addabional 1s1

Addd 1 o each addanonal 2ol

Addd 1 i each ackbitonal 3rd

Al 1l each acdational MM

Tustal

Paoanis

Poanix
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1L Fraor Becord

Pricw convictions in excess of lur:
A 90 for each additsmnal hife
Auld T2 for each additsmal 1st phl
Akl 54 for each additsenal 1st
Akl 27 for each adaditsmal Ind
Al 9 o each ackbitional 3rd
Ak 1 o each additonal MM

IV, Legal Status at Time of (flense

V. Wiclm Inpury (physical)

Counls Poanls
Degres 1 1 k] 4
Lale an 130 210 EL
151 phl 45 1kl 168 240
151 EL] TR 1246 150
2l 15 in K] il
nd :] 13 21 1]
MM 1 4 k] 4
Tl
Status Poantx
Min resinelions 1]
Lapal constraint 14
Towal
Digree of Injury x  Number =  Puoanls
Mo 0
Slight 5
Muixlerute 10
[reath or severe 15
Taal
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Bule 3.9KRg)

Category 7: Drugs

Secison d9LI05-Regulation of Drugs and Cosmelics
Chapter B93--Dirugs

GUIDELINE SENTENCE
Ponis Recommmended Bange Pernutled Range
42 - 75 amy sl prison sanclion amy sl prison sanclion
cdmmunily control or any nonstale prison sanclion oF community
Th - 113 12 - 3 months mearceration conlred or 1 - 3 102 vears incarceralion
i cdmmunily control ar
114 - 133 (2102 - 3 1i2) 1 - 4 /2 vears incarceralson
4
134 - 147 {3 102 - 4 1/2) 212 - 5142
5
145 - 162 {4 112 - 5 1/2) 312 -7
&
163 - 184 5172 - T 4152 -9
B
185 - N (7 -9 512 - 12
1
209 - 244 - 12} 7-17
15
245 - MM {12 - 17} 9 - 22
20
5 - 36d {17 - 22} 12 - 17
5
a5 - 424 22 - IT) 17 - 4
il
425 - 4B3 {27 - 22 - Life
did + Lile 27 - Lile

Made--Any person sentenced for a felony allense commiited aller October 1, 1985, whose presumplive senlence 1s any nonsLale prison sascbion may be senlenced 1o
commumily comtrol or biea lerm of incarcendion nol o exooed 22 months, Such senbence 15 nol subgect 10 appeal. However, before imposing such senbence, the courd

shall gave due comsideration Lk the colena i s 9210051 § Y2 LNS), Fla Stal. { Supp. 1958
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L. Primuary CMlense #1 Conviction

Rule 3988k}
Calegory B Weapons and Escape

Counls
Degres 1 2 3 4
151 T e ] kil
2l 45 5 58 3
And 15 1B 20k 211
Primary o lense counts in excess of [our:
Al T o each additional 151
Akl 5 Lo each adkitonal 2ol
Addd 1 i each ackbitonal 3rd
Tuslal
11 Aclditiomal CHlenses at Conviclion
Counls
Do 1 2 3 4
154 14 17 B 14
Tl ) 11 12 13
Al i 4 5 1]
WM 1 2 3 4
Additions] edfense counts in excess of lsur:
Aukd 1 low each acklinonal 15
Al 1 Lo each addational 2od
Al 1 Lo each ackbilional Srd
A 1 o each additonal MM
Tualal

Paoanis

Paoaniz
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1L Fraor Becord

Counls Pianls
Do e 1 3 i i
Liale 100 20 Lt all
151 phl = 16 32 45
151 2] 12 24 3
2ol k] s 12 1%
rd 1 ] d 1]
MK 1 F i i
Pricw convictions in excess of lur:
A 20 for each additsnal hife
Al 16 for each additsmal st phl
Akl 12 for each additsomal 1st
Addd & liw each acklitonal 2ol
Al 2 Lo each ackbitional 3rd
Ak 1 o each additonal MM
Tualald
IV, Legal Status at Time of (flense
Status Poantx
Min resinelions 1]
Lapal constraint 12
Total
V. Wiclm Inpury (physical)
Digree of Injury x  Number =  Puoanls
Mo 1]
Slight i
Muixlerute =
[reath or severe 12
Taal
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Rule 3.98%(h}
Category 8: Weapons and Escape

Chapler T90--Weapons and Finsurms

Secinm 244.40--Escape

GUIDELINE SENTENCE

Ponis Reciommended Bange Pernutled Range
15 - dir amy sl prison sanclion amy sl prison sanclion
cdmmunily control or any nonstale prison sanclion oF community
50 - 75 12 - 3 months mearceration conlred or 1 - 3 102 vears incarceralion
i cdmmunily control ar
Th - Yl (2102 - 3 1i2) 1 - 4 /2 vears incarceralson
4
92 - LIS {3 102 - 4 1/2) 212 - 5142
5
1y - 115 {4 112 - 5 1/2) 312 -7
&
116 - 133 5172 - T 4152 -9
B
134 - 157 (7 -9 512 - 12
1
155 - 143 - 12} 7-17
15
194 - 253 {12 - 17} 9 - 22
20
254 - 313 {17 - 22} 12 - 17
5
114 - 373 {22 - IT) 17 - b
il
174 + {27 - 22 - 4

Nade--Any person sentenced for a felony allense committed aller October 1, 1985, whose presumplive senlence 1s any nonsLale prison sascbion may be senlenced 1o
commumily comtrol or e a lerm of incarcendion nol o exosed 22 months, Such senbence 15 nol subgect 10 appeal. However, before imposing such senbance, the courd

shall gave due consideration ke the cotena i s 92100501 § 42 100105), Fla Stal. { Supp. 1958 ).

EFTA01090928



L. Primuary CMlense #1 Conviction

Hule 3.%43(i)

Category 9: All (Mber Felny (iTenses

Primary od lense counts im excess ol four:
Al 150 lor each additional lale
Addd 113 lor each additional 150 phl
Akl 83 for each additsenal 1st
Akl 10 for each additsenal Ind
Al 4 Lo each ackbilional 3rd

11, Adlditional Cilenzes ot Conviclion

Addtional edfense counts in excess of lsur:
Audd 30 for each additsmnal hife
Avld 24 for each adeditsmal st phl
Addd 17 for each mldimsonal 1st
Ak 14 for each adaditsmal Ind
Adld & Lo each ackbitional 3rd
Ak 1 o each additonal MM

Counls
Depree 1 2 3 4
Lile 241 2RY 3746 526
151 phl 131 217 2R2 35
154 133 1640 N7 20y
sl 1008 13) 140k 1500
And 52 il i T2
Tl
Counls
Do | 2 3 4
Lile 48 5B 75 1115
151 phl El 45 58 B
1:4 17 32 42 59
2l .t 16 34 48
And 1 12 16 12
MM ] k] 4 3
Tl

Paoanis

Paoanis

EFTA01090929



1L Fraor Becord

Pricw convictions in excess of lur:
A 130 T each additional lale
Avid 104 Tor each additional 150 phl
Akl 78 for each additsnal 1st
Al 39 for each adaditsmal Ind
Addd 13 for each sdditsonal 3rd
A 4 low each additonal MM

IV, Legal Statux al Time of (flense

¥, Wichm Inpury (physical)

Counls Paints
Drepree ! 2 3 4
Lile 1My 210 30 L=
Lat phl Hib 168 6l Ll
Lst ) 126 14 275
Inid ke 3 k) 138
nd L] 21 33 46
b | ] 3 ) 12
Tl
Satuz Poams
My pesiriclions 0
Legal constraint 24
Tadal
Degree of Injury & Number = Piunls
Mo 1]
Shight ]
Musclerule 16
Dresth or severs 24
Tanal
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Kule 3.98Hi)

Category % All Other Felany Offenses

All felonies nol included in categories one through cight

GUIDELINE SENTENCE

Pomis Recommended Range FPermutled Kange
52 - LiE amy sl prison sanclion any sl prison sanclion
otrmumunily control or any nonslals prison sanclion & Commumily
1 - 132 12 - 30 minths mcarceration conlrod or 1 - 3 12 vears incarceralion
i obmmunily control ar
133 - 148 {2172 - 3 1/2) 1 - d 172 years incarceralson
4
149 - 162 (3 172 - 4 1/2) 112 - 51/2
5
1a3 - 1R 4 172 - 5 1/2) 112 -7
[
151 - M 15 12 - 71 d 172 -9
B
21 - i) 7 -9 51/ - 12
]
241 - K2 - 12) T - 17
15
283 - 348 {12 - 1T} 9 .22
20
345 - 4l {17 - 22 12 - 27
25
411 - &7} {22 - T7) 17 - )
k]
471 - SG 27 - iy 2 - Lile
507 + Lile 27 - Lile

Made--Any person sentenced for a felony ollense commiited aller October 1, 1985, whose presumplive sealence 18 any nonsLale prson saschon may be sealenced 1o

communily comlral or e a leem of incarcendion nol o exosed 23 months, Such senbence 15 nol subgect 10 appeal. However, belore imposing such senbance, the court

shall gave due comsideration ko the crlena in s 92100501 § 42 100005), Fla Stal. (Supp. 1958 ).
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Seatencing Guidelines Scoresheet, continued

Piamary [ ol Wumber

Mama (Last Nama First) P,

L CONTINUATION OF ADDITIOMAL OFFENSES AT CORVICTION
Cousts  FolMisd Degres  Buimie D emcrige oo

UL A CONTINUATION OF FRIOL RICOLD
Cousts  Feibisl Dagres  Suacme e ]

REASOME FOR DEFARTURE
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RULE 3.989. AFFIDAVIT, PETITION, AND ORDER TO EXPUNGE OR SEAL FORNMS
{a) Affidavit in Support of Petition.

In the Circuit Court of the
ceveeeeen: Judicial Circuit,

County, Florida

Case No. e
Division ..o
State of Florida ]
)
Plaintiff, )
)
V. )
)
...................................................... )
)
Defendant/Petitioner I}
)
)
AFFIDAVIT
State of Florida
County of
I, ....(name of defendant/petitioner)....., am the defendant/petitioner in the above-styled cause and I do

hereby swear or affirm that:
1. T fully understand the meaning of all of the terms of this affidavit.

2. I have never been adjudicated guilty of a criminal offense or a comparable ordinance violation nor
adjudicated delinquent for committing a felony or a misdemeanor specified in section 943.051(3)(b), Florida
Statutes.

3. D'was arrested on .._.(date)..... by ._..(arresting agency)...... and | have not been adjudicated guilty of,
nor adjudicated delinguent for committing, any of the acts stemming from that arrest or the alleged criminal activity
surrcunding my arrest.

4. 1 am eligible for the relief requested, to the best of my knowledge and belief, and do not have any other
petition to expunge or seal pending before any court.

5. I have never secured a prior records expunction or sealing under any law.
6. (For use in expunction petitions only.) My record of arrest for this date has been sealed for at least 10
years; or an indictment, information, or other charging document was not filed against me for the above criminal

transaction; or an indictment, information, or other charging document filed against me was dismissed by the
prosecutor or the court.
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Petitioner
Swom to and subscribed before me on .....(date)......

NOTARY PUBLIC, or other person
authorized to administer an oath

Printed, typed, or stamped
commissioned name of Notary Public

Personally known ... or produced identification ...

Type of identification produced ...
My commission expires:
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(b} Order to Expunge.

In the Circuit Court of the
wevemeer Judicial Circuit,
inand for ...
County, Florida

Case No. e
Division ...

State of Florida, ]
)
Plaintiff, )
)
V. )
)
...................................................... )
)
Defendant/Petitioner )
)
)

ORDER TO EXPUNGE UNDER
SECTION 943.0585, FLORIDA STATUTES,
AND FLORIDA RULE OF CRIMINAL PROCEDURE 3.692

THIS CAUSE having come on to be heard before me this date upon a petition to expunge certain records of
the petitioner’s arrest on .....(date)....., by ....{arresting agency)...... for .....{charges)....., and the court having heard
argument of counsel and being otherwise fully advised in the premises, the court hereby finds the following:

. The petitioner has never previously been adjudicated guilty of a criminal offense or a comparable
ordinance vielation nor adjudicated delinquent for committing a felony or a misdemeanor specified in section
G43.051(3)b), Flonda Statutes.

2. The petiioner was not adjudicated guilty of nor adjudicated delinquent for committing any of the acts
stemming from the arrest or criminal activity to which this expunction petition pertains.

3. The petitioner has not secured a prior records expunction or sealing.
4. This record has either been sealed for at least 10 years: or no indictment. information, or other charging
document was ever filed in this case against the petitioner: or an indictment, information, or other charging

document filed against the defendant was dismissed by the prosecutor or the court.

5. A Certificate of Eligibility issued by the Florida Department of Law Enforcement accompanied the
petition for expunction of nonjudicial criminal history records. Whereupon it is

ORDERED AND ADJUDGED that the petition to expunge is granted. All court records pertaining to the

above-styled case shall be sealed in accordance with the procedures set forth in Florida Rule of Criminal Procedure
3.692: and it is further
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ORDERED AND ADJUDGED that the clerk of this court shall forward a certified copy of this order to the
(check one) ..... state attorney, ..... special prosecutor, ... statewide prosecutor, ... ..... {arresting agency)...... and the
Sheriffof ... County, who will comply with the procedures set forth in section 9430585, Florida Statutes,
and appropriate regulations of the Florida Department of Law Enforcement, and who will further forward a copy of
this order to any agency that their records reflect has received the instant criminal history record information; and it
is further

ORDERED AND ADJUDGED that .....(arresting agency)..... shall expunge all information concerning
indicia of arrest or criminal history record information regarding the arrest or alleged criminal activity to which this
petition pertains in accordance with the procedures set forth in section 943.0585, Florida Statutes, and Florida Rule
of Criminal Procedure 3.692.

All costs of certified copies involved herein are to be borne by the ...

DONE AND ORDERED in Chambers at ... County, Florida, on .....(date)......

Circuit Court Judge
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(4] Order to Seal.

In the Circuit Court of the
eveeeeen Judicial Circuit,

in and for
.................... County, Florida
Case Nou s
Division ..o
State of Florida, ]
)
Plaintiff, )
)
V. )
)
...................................................... )
)
Defendant/Petitioner )
)
)

ORDER TO SEAL RECORDS UNDER
SECTION 943.059, FLORIDA STATUTES,
AND FLORIDA RULE OF CRIMINAL PROCEDURE 3.692

THIS CAUSE having come on to be heard before me this date on petitioner’s petition to seal records
concerning the petitioner’s arrest on .....(date)...... by the ....iarresting agency)..... and the court having heard
argument of counsel and being otherwise advised in the premises, the court hereby finds:

l. The petitioner has never been previously adjudicated guilty of a criminal offense or comparable

ordinance violation nor adjudicated delinquent for committing a felony or 8 misdemeanor specified in section
943.051(3)(b), Florida Statutes.

2. The petitioner was not adjudicated guilty of nor adjudicated delinquent for committing any of the acts
stemming from the arrest or criminal activity to which the instant petition pertains.

3. The petitioner has not secured a prior records expunction or sealing.

4. A Certificate of Eligibility issued by the Florida Department of Law Enforcement accompanied the
instant petition for sealing nonjudicial criminal history records. Whereupon it is

ORDERED AND ADJIUDGED that the petition to seal records is granted. All court records pertaining to
the above-styled case shall be sealed in accordance with the procedures set forth in Florida Rule of Criminal
Procedure 3.692; and it is further

ORDERED AND ADJUDGED that the clerk of this court shall forward a certified copy of this order to the
icheck one) ... state attorney, ... special prosecutor, ... statewide prosecutor, ... ... {arresting agency)...... and the
s Sheriff of County, who will comply with the procedures set forth in section 943.059, Florida
Statutes, and appropriate regulations of the Florida Department of Law Enforcement, and who will further forward a
copy of this order to any agency that their records reflect has received the instant criminal history record
information; and it is further
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ORDERED AND ADIUDGED that .._..(arresting agency)..... shall seal all information concerning indicia
of arrest or criminal history record information regarding the arrest or alleged criminal activity to which this petition
pertains in accordance with the procedures set forth in section 943.059, Florida Statutes, and Florida Rule of
Criminal Procedure 3.692.

All costs of certified copies invelved herein are to be borne by the .

DONE AND ORDERED in Chambers at ... County, Florida, on .....(date)......

Circuit Court Judge
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(d) Petition to Expunge or Seal.

In the Circuit Court of the
eveeeen Judicial Circuit,

inand for
County, Florida
Case Moo
Division ...
State of Florida, 1
)
Plaintiff, )
)
V. )
)
...................................................... )
)
Defendant/Petitioner )
)
)
PETITION TO EXPUNGE OR SEAL
The petitioner, ..................., by and through the undersigned attorney, petitions this honorable court, under

Florida Rule of Criminal Procedure 3.602 and section ... 9430585, or ... section 943.059 Florida Statutes, to
wexpungefseal..... all eriminal history record information in the custody of any criminal justice agency and the
official records of the court concemning the petitioner’s arrest on ...(date)....., by _._{amesting agency)....., for
w..lcharges)....., and as grounds therefor shows:

l. On ....(date)..... the petiioner, ................., ad ... (racefsex)...... whose date of birth is .....(date of
birth}....., was arrested by ....(arresting agency)....., and charged with .....(charges)......

2. The petitioner has not been adjudicated guilty of nor adjudicated guilty of committing any of the acts
stemming from this arrest or alleged criminal activity.

3. The petitioner has not been previously adjudicated guilty of a criminal offense or a comparable
ordinance violation nor adjudicated delinquent for committing a felony or a misdemeanor specified in section
943.051(3)b), Flonda Statutes.

4. The petitioner has not secured a prior records expunction or sealing under section 943.0585, or 943,059,
Florida Statutes, former section 943.058, Florida Statutes, former section 893,14, Florida Statutes, or former section
001.33, Florida Statutes, or any other law, rule, or authority.

5. (To be used only when requesting expunction.) The petitioner’s record has been sealed under section
943.059, Florida Statutes, former section 943,058, Florida Statutes, former section 893,14, Florida Statutes, or former
section 901.33, Florida Statutes, for at least 10 vears; or there has not been an indictment, information, or other
charging document filed against the petitioner who is the subject of this criminal history record information; or an
indictment, information, or other charging document filed against the petitioner who is the subject of this criminal
history information was dismissed by the prosecutor or the court.

6. A Certificate of Eligibility for ..._expunction/sealing..... of nonjudicial criminal history records issued by
the Florida Department of Law Enforcement accompanies this petition.
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WHEREFORE, the petitioner moves to ..expunge/seal..... any eriminal history record information and any
official court records regarding his/her arrest by .....(arresting agency)....., for ... {charges)....., on .....(date)......

IHEREBY CERTIFY that a true and correct copy of the foregoing pleading has been served on .....(name
of prosecuting authority)....., (check one) ... State Attorney for the ... Judicial Circuit, in and for ...
County, ..... Special Prosecutor, ... Statewide Prosecutor); L. {armesting agency ..l { Sheriff of county
in which defendant was arrested, if different); and the Florida Department of Law Enforcement, on ....(date)......

Mame:

Address:

City/State:
Telephone Number:
Fla. Bar No.:

Committee Motes

1984 Adoption. In order to have uniformity throughout the state, the committee proposes these forms for petition to expunge or seal,
order to seal, and order to expunge and affidavit. These also should be a great asset to counsel and an invaluable asset to the clerks and FDLE,
ete., who will be receiving orders in the future. The subcommittes working on these proposed forms has contacted law enforcement agencies,
clerks, etc.. for their input as to these proposed forms.
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RULE 3.9%{a) SENTENCING GUIDELINES SCORESHEET
1. DATE OF SENTENCE 2PrEpAREDEY [ Joc[ Jsao | 3 counTy 4 SENTENCING NUDGE

|G

5 NAME (LAST, FIRST, ML) & poa " RACE
Eﬁm.—ﬂﬁl&ﬂ:ﬂ&u e

(O TTITTT

Dmuuﬂmhu*.mumumm
PRIMARY OFFENSE: If Qualifier, please check, A 5 T (A~ Asesygs, 5= Selchation, 0= Congplecy) POINTS

DOCEETE m FS @ CE&EI OFF. DATE
: . M HEHE

Desripiuon.
(Level = P =4, 2=10, 3=16, 4=21, $=21, 6=06, T=41, B=1, 9=31, 10=118)
e

] / ) 0ol X -
y f s aonon X -

Descraption.
- P 2, 7, 2=1.2, =24, =54, 6=1.1, T=0.4, #=0.6, F=10.8, 10=12.
(Level = Pra: M=0.2, 1=0 4=16, 1, .6, B m’wlﬁ —

VICTIM INJURY:
Humber Toaal MNumber Teotal
IND Dogres Murder 120 X 0= ______ 4 X L
Dreath 60 X_____ = ____ SeiPesetition H0X__ 0= __
Severe a0 X = Sex Connct BxE __ =
Moderate g X L
|
PRIOR RECORD; Supplemental page stisched []
PR AR COTENIE  QUALIFY EEICRIFTION M PoRTS
DECREE LEVEL ARC
B ' 000 K ™
! 0oo =
L 000 I P
) 000 R —
(Level = Pic M=0.2, 1=0.3, 7=0U8, }=| & 4=0.4, $=)6, ¢=48 P=58, P=5.4, 3=72, 10=50)
Supplemenial page points
v
Fage Sublotal____
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Page 1 Sublotal

V. Legal Status Vielailen = 4 Foints v
VI Release Program Vielsilon - € Pelats X Number of Vislatisns (Max 1§ Pu) = Y.
ViIL

VIl Firesrm or Destructivs Deviee = 18 Padaty

VIIL Sersi-Autsmatic Weapon or Machine Gun = 15 Polnts i

Sublotal Sentemce Points.
IX. Enbancements (snly soe mubtiplier may be ured)
Law Eaforcement Protoction Drug Trafficking
[]1.5 Multiptier [ ] 2.0 Misttiphier [J 1.5 Mutsipier
Esbasced Sublotal Sentence Points IX.

TOTAL SENTENCE POINTS

SENTENCE COMFUTATION

+ If total sentemee polats are less than, or equal to 40, the sentencing court may nol lmpose & state prison sentence.
The seatencing court may ncrease total sentence polnis that are bess than or equal ie 40 by up io 15 percent and may
|mpeose & geate prison seatence if the ncreased tolal suceeds 40 painis

—— ILIS=
Totad Sentence Polnlts lsereaasd Sentence Points

« If twtal pemicnce points are greater tham 49 snd beis than of equal to 52 the decision to Incarcerate in » state prison ls befr 1o the
discretion of the courl 17 tslal seatence points are grester than 52 the senlence must be & state prison sentence,
+ A state prison sentence b ealeulated by deducting 28 from total er lnereased sentence polais.

minus 18 =
Totsl Or Incressed Sentence Pia State Priven Months

.mﬂqﬂwmumll-'m-ﬂh#h“wwﬁmmﬂmupﬂnu
were bess than or equal 1s 80 bul kave been lncressed by wp 10 15 percest o exceed 40 palnts. Any state priven sentence mus
575

evceed 11 montha
o Mialniuo Siate Prison Meaths
Sinle Prison Months "'"\-.,\ £ 138
Marimum Siate Frison Menthy
TOTAL SENTENCE IMPOSED
Years Meaths Days
State Prisan
County Jall
Community Control
Frebation D —
- Piease desipnate the particular iype of sentence where sn enbasced or mandalory seatence Imposed.
L] Habltual Felony Offender L] Gabdetimes Agzravated Deparisre
[ Habitual Vislet Felsny Offender [ ] Guidetmes Mitigated Departure
Masdstory pursusat to: ] 1775087 [ asmans  Oassanss

EIECIE L SIS L, ¥
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RULE 3.990(b) SUPPLEMENTAL SENTENCING GUIDELINES SCORESHEET

MAME [LAST, FIRST, MLL)

D(CKET #

DATE OF SENTENCE
MO DY YR

L ADDITIONAL OFFENSE(S)

LEVEL OQUALIFY OCNWTS  POINTS

DOCKETS FELMM F5.#
ASEC
; f ’ oo ——x__=__
Description:
4 f / 000 _x___=___
Description:
Description:
/ / / goo X -
Description:
s I - DDD X =
4 u.ml ~ M=031, 1=0.7, 2=1.2, 3°14, 4=3.6, 3=34, 613, 1=8.4, $=8.6, 5=10, 10=1110) "
8 [v PRIOR RECORD: Supplemental page attached
FELMM Fig LEVEL (QiFALIFY. mm UM FORHNTSs)
DEOREE ASBC
i 000 o ™
i oo —
A aoo X___ e
I (oo Xx___ =
/ Dm S
L 0oo X
(Level = Pz MmD.2, 1505, 2=0.8, 3=1.6, 4n2.4, $=3.6, 6=4.8, 705.6, $=6.4, 9=1.2, 10=8.0) W
REASOMS FOR DEPARTURE
TUDGES SIGMATURE

Effective [ate: lmeary 1, 1994
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If reasons cited for departure are not listed below, please write reasons on the reverse side,
in the area specified *“Reasons for Departure™

Reasons for Departure — Aggravating Circumstances
Legitimate, uncoerced, plea bargain.
Offense was one of violence and was committed in a manner that was especially heinous, atrocious or cruel.

Offenses arose from separate episodes. Primary offense is at level 4 or higher and the defendant has committed 5
or more offenses within a 180 day period that have resulted in convictions.

Primary offense is scored at level 3 and the defendant has committed 8 or more offenses within a 180 day period
that have resulted in convictions.

Offense was committed within 6 months of defendant’s discharge from a release program or state prison.
Defendant occupied a leadership role in a criminal organization.
Offense committed by a public official under color of office.

Defendant knew victim to be a law enforcement officer at the time of the offense. the offense was a violent
offense; and that status is not an element of the primary offense.

Offense created substantial risk of death or great bodily harm to many persons or to one or more small children.
Victim especially vulnerable due to age or physical or mental disability.

Offense was motivated by prejudice based on race, color, ancestry, ethnicity, religion, sexual orientation or
national origin of the vietim.

Victim suffered extraordinary physical or emotional trauma or permanent physical injury, or was treated with
particular cruelty.

WVictim was physically attacked by the defendant in the presence of one or more members of the victim's family.

Offense resulted in substantial economic hardship to a victim and consisted of an illegal act or acts committed by

means of concealment, guile or fraud to obtain money or property, to avoid payment or loss of money or property

or to obtain business or professional advantage when two or more of the following circumstances were present:
& Offense involved multiple victims or multiple incidents per victim.

& Offense involved a high degree of sophistication or planning or occurred over a lengthy period of time:

& The defendant used position or status to facilitate the commission of the offense, including positions of trust,
confidence, or fiduciary relationship; or

& The defendant was in the past involved in other conduct similar to that involved in the current offense.
Offense committed in order to prevent or avold arrest, to impede or prevent prosecution for the conduct

underlying the arrest, or to effect an escape from custody.

Defendant is not amenable to rehabilitation or supervision, as evidenced by an escalating pattern of criminal
conduct as described in s, 921.001(8).
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Defendant induced a minor to participate in any of the offenses pending before the court for disposition.

Primary offense is scored at level 7 or higher and the defendant has been convicted of one or more offense that
scored, or would have scored, at an offense level 8 or higher.

Defendant has an extensive unscoreable juvenile record.
Reasons for Departure — Mitigating Circumstances
Legitimate, uncoerced plea bargain.
Defendant was an accomplice to the offense and was a relatively minor participant in the criminal conduet.

The capacity of the defendant to appreciate the criminal nature of the conduct or to conform that conduct to the
requirements of law was substantially impaired.

Defendant requires specialized treatment for a2 mental disorder that is unrelated to substance abuse or addiction,
or for a physical disability and the defendant is amenable to treatment.

The need for payment of restitution to the victim outweighs the need for a prison sentence.

The victim was an initiator, willing participant, aggressor, or provoker of the incident.

The defendant acted under extreme duress or under the domination of another person.

Before the identity of the defendant was determined, the victim was substantially compensated.
Defendant cooperated with the State to resolve the current offense or any other offense.

The offense was committed in an unsophisticated manner and was an isolated incident for which the defendant
has shown remorse.

At the time of the offense the defendant was too young to appreciate the consequences of the offense.

Defendant to be sentenced as a youthful offender.
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OCTOBER 1, 1995 RULE 3.991(a mwm

[ OF 2 FREPARED BY C1pc Dl gan | 3 COUNTT oy BTN T —
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DEGREE LEVEL DATE
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Description:_

(Level = Ps: 1=d, 2=10, 3=16, 4=22, 3=28, 6=36, 7=36, §=T4, 9=92, 10=116)
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I ADDITIONAL OFFENSES) Scpplemcotsl page stisched (]

DOCEETY FELAM F5# OFFENSE  QUALIFY ONTS POINTS
LEVHL ASCE
o i oooo _ x -
Decpermptuon,

0000 __x__ -

-
.
b

Dooo__x__ -

.

Themergptacn,
{Lowel = Pix M=02, 107, 2=1.2, #=2.4, 4=1.6, 5=5.4, 6=18, T=20, =17, ¥=46, 10=58)

Prior capital ficlony triphes additions affenss poimts (1 Bupplemental page points______
| —
[ VICTIM INJURY:
Mumber Total Mumber Total
2nd Dogrec Murder 20X _____ = Stight ax —
Deatts 10X = _____  SexPeoctasion 80 -
Bevere a3 X - Sen Contsct. AN - B
Moot X =
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IV FRIOR RECORD: Sapplomentsl panpe stischod (1
[P FE# OISR QUALIFY: HSCRIFTION NN POINTS
DEOREE LEVEL ASCR
i 0ooa X__=-
_ pooo x__=
_.r Dooo X -
J OooooO X___ =
/ Oo0oo x__-

(Lavel = Pac M=0.2, 1-0.5, 2=0.8, ¥=1.6, =24, =16, 6=9, T=14, §=18, %=21, 1 0~7%)

Supplemental page pomts

w‘_—-
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V. Logal States Vialstion = 4 Fonts v,
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For amy felony comemiticd on ot aficr July |, 1997, wisero the defendant bas af lenst ane prior Seosry comvicSion, he sour mey & #nle prizon

wontenie ol b emoeed 77 monthe when o non state prison sancticn by recommended, o whan B msisin
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e
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L A ol of v San 1] Wil o — T L
b atate prieee sestenee A ke Total Increased Frasts st Frce Moni®s
i e b e of B Sercteom of S oonet of Wiel sl
jromets iy M) G ey

* T sewstomcung court iy incresse of docremse prison monih by
b 2 perest gl = teve Lodel enlonce [uoumls weere orgginadly e
memed by | percent o evceed 40 ponis. Any siale prisom e besos

i ptwned | ot z.T=
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OCTOBER 1, 1995 RULE 3.991 () SUPFLEMENTAL SENTENCING GUIDELINES SCORESHEET

HAME (LAST, FIRST, ML) DOCKETE DATE OF SENTEMNCE
MO DY YR
Ooo0oagoo
Il ADDITIONAL OFFENSE(S)
DOCKETH FELAM FS#F LEVIL m:um'& . cc:m POINTS
4 | ;,___0O0O0OaO x -
Degeription
/ ) ___OOooo % -
Desoripion:_
] F) ,__O000 X -
Tescripsan:
) ) ___OOOoo x -
Teseription:
i i 0000 X -
Dhoscsipbn.
/ / 4 ___DOooo X -
Thgasori plscn.
(Lewel = Pis: M=0.2, 1=0.7, 2=1.2, 324, 4=3.6, 5-5.4, 6~18, 728, B-37, 546, 10-58) -
IV, PRIOR RECORD: Suppdsmentsl page stinched
FELMM F5# ; DESCRIPTION  NUM PORNTS(H)
DUORER AECR
/ Oooa X -
) ooon x -
/ Ooooa X -
/ OooaO X ._
/ Oooo x -
/ Doooo X -
{Level = Pix M=0.2, 150.5, 3=0.8, 3=1.6, 4=2.4, 516, 6=9, T=14, §=19, =23, 10-29) .

REASONS FOR DEPARTURE

) TUDOE'S SIGHATURE
EfFectivn [, P ofarnen cormmitied umsdor the seeersing: gidhalines offictive October 1, 1995 or any ssbesquent povaion.

If reasons cited for departure are not listed below, please write reasons on the reverse side.
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Reasons for Departure — Aggravating Circumstances
Legitimate, uncoerced, plea bargain.
Offense was one of violence and was committed in a2 manner that was especially heinous, atrocious or cruel.

Offenses arose from separate episodes. Primary offense is at level 4 or higher and the defendant has committed 5
or more offenses within a 180 day period that have resulted in convictions.

Primary offense is scored at level 3 and the defendant has committed & or more offenses within a [ 80 day period
that have resulted in convictions.

Offense was committed within 6 months of defendant’s discharge from a release program or state prison.
Defendant occupied leadership role in a criminal organization.
Offense committed by a public official under color of office.

Defendant knew victim was a law enforcement officer at the time of the offense; the offense was a violent
offense; and that status is not an element of the primary offense.

Offense created substantial risk of death or great bodily harm to many persons or to one or more small children.
Yictim especially vulnerable due to age or physical or mental disability.

Offense was motivated by prejudice based on race, color, ancestry, ethnicity, religion, sexual orientation, or
national origin of the victim.

Yictim suffered extraordinary physical or emotional trauma or permanent physical injury, or was treated with
particular cruelty.

Yictim was physically attacked by the defendant in the presence of one or more members of the victim’s family.
Offense resulted in substantial economic hardship to a victim and consisted of an illegal act or acts committed
by means of concealment, guile. or fraud to obtain money or property, to avoid payment or loss of money or
property, or to obtain business or professional advantage. when two or more of the following circumstances
Were present:

& Offense involved multiple vietims or multiple incidents per victim;

& Offense involved a high degree of sophistication or planning or occurred over a lengthy period of time;

& The defendant used position or status to facilitate the commission of the offense, including positions of trust,
confidence, or fiduciary relationship; or

& The defendant was in the past involved in other conduct similar to that involved in the current offense.
Offense committed in order to prevent or avold arrest, to impede or prevent prosecution for the conduct

underlying the arrest, or to effect an escape from custody.

Defendant is not amenable to rehabilitation or supervision, as evidenced by an escalating pattern of criminal
conduct as described in .92 1.001(8).
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& Defendant induced a minor to participate in any of the offenses pending before the court for disposition.

& Primary offense is scored at level 7 or higher and the defendant has been convicted of one or more offense that
scored, or would have scored, at an offense 8 or higher.

& Defendant has an extensive unscoreable juvenile record.

& Effective for offenses committed on or after Januvary 1, 1997 — Defendant committed an offense involving
sexual contact or sexual penetration and as a direct result of the offense, the victim contracted a sexually
transmissable disease.

Reasons for Departure — Mitigating Circumstances

& Legitimate, uncoerced plea bargain.

& Defendant was an accomplice to the offense and was a relatively minor participant in the criminal conduct.

G The capacity of the defendant to appreciate the criminal nature of the conduct or to conform that conduct to the
requirement of law was substantially impaired.

& Defendant requires specialized treatment for a mental disorder that is unrelated to substance abuse or addiction,
or for a physical disability, and the defendant is amenable to treatment.

& Effective only for offenses committed prior to July 1. 1997 — Defendant requires specialized treatment for
addiction and is amenable to treatment.

& The need for payment of restitution to the victim outweighs the need for a prison sentence.

& The victim was an initiator, willing participant, aggressor. or provoker of the incident.

& The defendant acted under extreme duress or under the domination of another person.

& Before the identity of the defendant was determined. the vietim was substantially compensated.
& Defendant cooperated with the State to resolve the current offense or any other offense.

& The offense was committed in an unsophisticated manner and was an isolated incident for which the defendant
has shown remorse.

G At the time of the offense the defendant was too young to appreciate the consequences of the offense.

& Defendant to be sentenced as a youthful offender.
Commitbee Mote
19946 Amendment. Effective January 1, 1997, the fact that a defendant committed an offense involving sexual contact or sexual penetration

and as a direct result of the offense. the victim contracted a sexually transmissible disease, is an aggravating circumstance justifying an upyward
departure sentence.
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AFPPENDIX

RULE 3.992 CRIMINAL PUNISHMENT CODE SCORESHEETS

Rule 3.992(a) Criminal Punishment Code Scoresheet

1. DATE OF SENTENCE |2 PREFARER'S NAME 3 COUNTY 4. SENTENCENG JUDGE
3. MAME (LAST. FIRST, MLL} 4. OB 1 RACE 10 PRIMARY OFF. DATE |12
On Ow Do rFLEs O
T DOk 5 GENDIER 11 PRIMARY DOCKET 8 o
O OF

I PRIMARY OFFENSE: ¥ Quallicr, plesss check _A _3 __C _RiA-Allempl, 5-Sckcilaton, C-Conapiracy, F-Redassfication)

FELONY F&a® CESCRFTION OFFEMSE POINTS
DEGREE LEVEL
P i/ g
fLovel = Poinls: 1=d, =10, 3=18, 4=232, B=28, &=38, T=68, 8=Td, 0=03 10=118)
Freor capetal felony tnples Privary Ofense ponds L I
1] ADDITIOMAL OFFENSE(S): Supplantenial pags atlazhed (1
LOCKR T FELMM FSa OFFEMSE QUALFY  COUNTS POINTS TOTAL
DEGHEE LEVEL A S CH
! ' ! aoooo ® =
CESCRIFTION
! ] ! gooo ] =
CESCRIFTION
/ J / oooo “ =
DESCRIP TION
} J / ooono W =
CESCRIPTION
(Lervel - Poira: M=0. 2, 1=0.7, 2=132 3= 4 d=) 0, S=Sd, G=10, 7ed8, §=37, G=if, 10=58)
Prisar capital fubony ik Addtional Offsnss ports Sugpleranis page pue
.
[} WICTIM IMJURY:
Mumbar Total Humbsar Tkl
2nid Diegres Murder o 0= Slight dx 0=
Lizath 120 - S B ® -
Severe 40 = S Ceamiaci 40w =
Blcedcraic 18 x =
i
. PRIOR RECORD: Supplerentsl page stiached
FELMWM FS58 CFFENSE  QUALFY: DESCRETION FRIMEEH POMNTS TOTAL
CEGHREE LEVEL ALCR
] aooo x -
i oooo x =
I ooooa x =
] oooo X -
'] [N W] S]] x
] oooo X =
I oooo x =
I oooo x =
(kevel = Pomis: M=C.2 1-0.8, 2-0.8, 3-1.6. 4=2.4, 5-1.6, 6=0, T-14. 8=19, 9=22. 10-29)
Fupplemen & page porie
I¥.
Page 1 Subictal

Effecance Dabe: For offensss sarmimed under ihe Camansl Punishmant Code effeciive for sffiensss commitied on o sfier Osisber 1, 1958 ana

subsequent revEions.
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MAML [LAGT, FIRET, MI) DoCRLT®

Piigé 1 Sublotal:
W Legal Slalus viclation = 4 Foints
M Escape ) Fieeng O Falure io appear (O Supersedeas Bond [ Incarceration upmnmwmm
O Cooam Imposnd oF POt prEsn PSaRE SOMMUnly SURSNITION MISANG In & convietion

Wi Communty Sanction viclation Befons the coun for semienong

O Protason 0 Community Contred O Pretnal interention of diversion Vi
& points x HBCh M cRRive Midleion OR
Blew felony comviction = 12 poisia ¥ each successhe vinlesen OR
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ol special comcam: O

Mesw Falony comecion = 24 pomis x sach succansive violaSon for &
wislenl lekany oMender of special concem
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=]

Wil Fresme/Sem-Aulomalc or Machng Qun = 18 o 25 Ponts ViL
Wi Priet Sansus Feony - 30 Paints vk
Subbolal Sanbenco Ponts
1.4 Enhancemenis oniy i the pimary ofisres qualifes for snhancemen j
Lieer Enlorsorard Prolechon brag Tralicarg Ghrard Tl icior Vel Studd Sag Dormni Viowrc
ey, ol o o e (GHET)
—N16__¥2D__x1& — — s ] — 1 —xik
Enfunced Sublolal Sentence Fonts .

SENTEMCE COMPUTATION

W toolil Srmlisncol poamith ang ki Than oF qual 144, thi kvl pamimible SEREnss i Ay Ro-10a0E piaon Janchon I

1 boial Sl PHNTE A58 Greser Than 44
reinus 18 = ¥ 75=
AR SRl pold Il paTrigaibie pracn SEnbence im moniha

T sy i m-wummmmmhhmm“mrummumum TTE 0N F & ll'-ﬂ“
lowesl pemissbie sentence under the Code cxceeds ine siaiulony maxram. Such senlences may be mp nity of :
il semliancs poinls ane groaber tham of eouaal 1o 383 & W semencs may b impossd

MEETET Bendanca In yoans:

TOTAL SENTENCE MPOSED

Years Mok hs Days
O Sinee Prison o Lty
O Gounty dad ] Time Served
O  Communiy Conirol
O Frobation O Modificd

Fluse check if sentencad a3 [ habiual offender, O nsteual viclsnt obender, [ wiokent caresr crmingl, O prson releasas reolfsn der,
ora L1 mandaiory reinirum apples

O wstigated Departure [ Piss Bargan

Ciher Hzason

|-l.llz1 SIGNATURE

Efiooiive Cale: For offenses commited under the Griminal Punishirent Code effedive for offonsos commitied on of after Colober 1, 1998 and
sibBEquEn revsons
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RULE 3.992(b) Supplemental Criminal Punishment Code Scoresheet

MAME (LAST, FIRST, MLI) DOCHET # CATE OF SENTEMCE
T ADDITIOMAL CFFENSES(S):
DOCKET2 FELMM  F58 CFFEMSE CLALIFY COUNTS PONTS TOTAL
CECREE LEVEL ASCR
i ] ¥ aooo £ - —
CESCRFTION
i ] x aoaoan — e ™ —
DESCRFTION
i f I aooon o =
CESCRIFTION
i ! I ooono i -
CESCRETION
! ! I ooono o =
CESCRIFTION
ibevel- Fonty M-0.2, 1°0.7, =13, 3=3 4 4=36, 5=5.4, 6=18, 7=28, B=37, 9-46, 10-68)
[ 8
w PRIOR RECORD
FELMM k52 CFFENSE QUALIFY DESCRIFTION HUNEER POINTS  TOTAL
CEGREE LEYEL ASCR
! o000 X -
f. o020 X =
I onoaon X ]
I ooa0 X .
i anon %
! oooa x
Fomis: M=0.2, 1=0.5, 2=08, 3=1 6, 4= 4, §=16, 6=0, T=14, =18, G=23, 10=29)
.

REASDNS FOR DEPARTURE - MITIGATING CIRCUMSTANCES
(reasons may e checked hene of writhen on the scoresheot]
o Laghimate, uncoerced phea bargain
Ths delendant was an accomphcs 12 e offenss and was & relaliely minor pastiopan in ihe cnrnal condust
a The capacty of (ke defendamt 1o appreciate thi: cnminal nature of the conduct o 1o confom Ihat conduct 1o the: requirennents of law was
mutstantally imparod
o Thi defendant mquires Epecialized ineaiimant for & manlal deordar thal & Wwrelited 16 substancs abuss oF Mddiction, oF hor & physical disatlty,
and ke defendam i arenable 1o iestment
(s ] The need for payment of restitution to the wictim cutecighs the need for a pnson senence
o The wctem was an niisior, willing pafticipant, aggrassor, or provoker of the incidan
u] The defendant acied under exireme duress or under the dommateon of another person
W] Betong the sdonily of (he dofendanl was determeined, the viclin® wiad subslantially compensated.
o The defendant cooperatied with the State to resobve the cument offense or amy olher cffense
o The oifenss was commitied n an unsophshcated manner and was an oolabed incdant for which the defendant has shown remorss
W] AL e bnng of i ofonse Uhs defondant wias W00 young 10 Sppiocsals e Consequences of Ihe offonsc
a The defendani s to be senfenced as a youliviul ofiender
Fursuant 1o 82 1. 0038 | 5) the defendant s substance abuse or addiction does nol justify a dowrsard depariura from the lowes! pamissible semeno

Effecirve Dale For offenses commfed under the Caminal Funshment Code effecive for offenses commfied on or after Ociober 1, 1958 and
subssquent revisnns

=]
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RULE 3.993. FORMS RELATED TO CAPITAL POSTCONVICTION RECORDS PRODUCTION
(a) Notice to State Attorney of Affirmance of Death Penalty.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case No. o,
Division ..o..ooooeeeeene.
State of Flonda,

Plaintiff,
V.
Defendant.
NOTICE TO STATE ATTORNEY OF AFFIRMANCE OF DEATH PENALTY
TO:

[name of state attorney and circuit]

The Attorney General of the State of Florida, under Florida Rule of Criminal Procedure 3.852(d)i 1}, gives
notice that on .....(date)...... the Florida Supreme Court issued its mandate affirming the death sentence in this case.

Within 15 days after receipt of this notice, you should provide written notice to each law enforcement
agency involved in this case.

Within 90 days after receipt of this notice. you and each law enforcement agency involved in this case,
should copy, index, and deliver to the records repository of the Secretary of State all public records that were
produced in the investigation or prosecution of this case, except those previously filed in the trial court.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
name of tral court], [mame of state attorney]. and
[name of trial counsel for defendant] on .....(date)......

name and address of attormey general]
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by Notice to Secretary of Department of Corrections of Affirmance of Death Penalty.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.

NOTICE TO SECRETARY OF DEPARTMENT OF CORRECTIONS
OF AFFIRMANCE OF DEATH PENALTY

TO:

[name of Secretary of Department of Corrections|)

The Attorney General of the State of Florida, under Florida Rule of Criminal Procedure 3.852(d}( 1}, gives
notice that on .....(date)...... the Florida Supreme Court issued its mandate affirming the death sentence in this case.

Within 90 days after receipt of this notice, you should copy. index, and deliver to the records repository of
the Secretary of State all public records determined by vour department to be relevant to the subject matter of a
proceading under Florida Rule of Criminal Procedure 3.850 or 3.851 unless the production of these records would be
unduly burdensome.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of trial court], [name of Secretary of Department of
Corrections]. and [name of trial counsel for defendant]
on ....idate)......

name and address of attormey general]
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(el Notice by State Attorney to Law Enforcement Agency.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
DIvision oo,

State of Flonda,

Plaintiff,

Defendant.

NOTICE OF AFFIRMANCE OF DEATH PENALTY
AND TO PRODUCE PUBLIC RECORDS

TO:

[mame of chief law enforcement officer]

The State Attorney of the Judicial Circuit of the State of Florida, under Florida Rule of Criminal
Procedure 3.852(e)( 1), hereby gives notice to [name of chief law enforcement
officer and agency]. that was involved in this case by investigation, arrest, prosecution, or incarceration, that on
-..(date}...... the Florida Supreme Court issued its mandate affirming the death sentence in this case.

Within 90 days after receipt of this notice, you and each law enforcement agency involved in this case
should copy, index, and deliver to the records repository of the Secretary of State all public records that were
produced in the investigation, arrest, prosecution, or incarceration of this case, except those filed in the trial court.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[name of trial court], [mame of chief law enforcement officer],
[name of attorney general], and [name of

collateral counsel] on .....(date)......

name and address of state attorney]
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(d}) Notice of Compliance by State Attorney.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,
State of Flonda,

Plaintiff,

Defendant.

NOTICE OF COMPLIANCE BY STATE ATTORNEY

TO:

[name and address of attorney general|

The State Attorney for the Judicial Circuit gives notice to the Attorney General of
compliance by delivery of public records involving this case to the records repository of the Secretary of State. To
the best of my knowledge and belief, all public records in my possession that were produced in the investigation or
prosecution of the case. except those previously filed in the trial court, have been copied. indexed. and delivered to
the records repository of the Secretary of State as required by Florida Rule of Criminal Procedure 3.852(e)(2).

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[name of trial court]. [name of attorney general], and

[mame of collateral counsel] on .....(date)......

[name and address of state attorney|
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{e) Notice of Compliance by the Secretary of the Department of Corrections.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
DIvision oo,

State of Flonda,

Plaintiff,

Defendant.

NOTICE OF COMPLIANCE BY THE SECRETARY
OF THE DEPARTMENT OF CORRECTIONS

TO:

[name and address of attorney general]

The Secretary of the Department of Corrections, having received notice of the affirmance of the death
penalty in this case from the Attorney General on ...{date)...... hereby gives notice and certifies that, to the best of
my knowledge and belief, all public records determined by the Department to be relevant to the subject matter of a
proceeding under Florida Rule of Criminal Procedure 3.850 or 3.851, except those previously filed in the trial court,
have been copied. indexed, and delivered to the records repository of the Secretary of State.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[mame of trial court], [name of attorney general],
[mame of state attorney |, and [name of collateral counsel]

[name and address of Secretary of
Department of Corrections|
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() Notice of Compliance by Law Enforcement Agency.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,

Division e ceice e,
State of Flonda,

Plaintiff,

Defendant.

NOTICE OF COMPLIANCE BY LAW ENFORCEMENT AGENCY

TO:

[name and address of attorney general|

[name of chief law enforcement officer and agency]
that was involved in this case by an investigation, arrest, prosecution, or incarceration, hereby gives notice to the
Attomey General of compliance by delivery of public records involving this case to the records repository of the
Secretary of State. I further certify that, to the best of my knowledge and belief, all public records in possession of
this agency or in the possession of any employee of this agency that were produced in the investigation or
prosecution of the case. except those previously filed in the trial court, have been copied. indexed. and delivered to
the records repository of the Secretary of State.

I HEREBY CERTIFY that a true and comrect copy of the foregoing has been served on
[mame of trial court], [mame of attorney general],
[name of state attorney]. and [name of collateral counsel]

on (date)......

[name and address of chief law
enforcement officer]
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(g) Notice to Attorney General of Pertinent Information.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.

STATE ATTORNEY'S NOTICE TO ATTORNEY
GENERAL OF PERTINENT INFORMATION

TO:

[name and address of attorney general]

The undersigned [name of state attorney] hereby gives notice to the Attorney
General of the following name(s) and addressies) of any person or agency having information pertinent to this case
in addition to those persons and agencies who previously furnished public records to the records repository of the
Secretary of State:

[list names and addresses of persons or agencies]

Please provide prompt written notification to each identified person or agency of the duty to deliver to the
records repository of the Secretary of State all public records pertaining to this case, except those previously filed in
the trial court.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[mame of tnal court]. [name of attorney general], and
[name of public defender or defense counsel] on .._..idate)......

[name and address of state attorney]|
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(h) Notice to Attorney General of Pertinent Information.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,
State of Flonda,

Plaintiff,
V.
Defendant.
TRIAL COUNSEL’S NOTICE TO ATTORNEY
GENERAL OF PERTINENT INFORMATION
TO:
[name and address of attorney general]
The undersigned [name of public defender or other counsel ],
for . [name of defendant] hereby gives notice to the Attorney General of the following

name(s) and address(es) of persons or agencies that may have information pertinent to this case. in addition to those
previously furnished to collateral counsel.

[list names and addresses of persons or agencies]

Please provide prompt written notification to each identified person or agency of the duty to deliver to the
records repository of the Secretary of State all public records pertaining to this case, except those previously filed in
the trial court.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[name of trial court], [name of attorney general ], and name of
state attorney| on .....(date)......

[name and address of trial counsel]
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(i) Notice by Attorney General to Person or Agency Having Pertinent Information.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.

NOTICE BY ATTORNEY GENERAL T PERSON
OR AGENCY HAVING PERTINENT INFORMATION

TO:

[name and address of person or agency]

Pursuant to Florida Rule of Criminal Procedure 3.852(d)(2), the undersigned has been notified by
[mame of trial counsel or state attorney |, that you have public records pertinent to this case.
Under the provisions of rule 3.852(e){5), vou must:

1. Within 90 days of receipt of this notice, copy, index, and deliver to the records repository of the
Secretary of State all public records in your possession pertinent to this case, except those previously filed in the trial
court: and

2. Provide written notice to me that vou have complied with these provisions.

I HEREBY CERTIFY that a true and correct copy of the pleading has been served on
[name of person or agency] and [mame of trial court] on

name and address of attorney general]
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ij) Notice of Compliance by Person or Agency.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.

NOTICE OF COMPLIANCE BY PERSON OR AGENCY

TO:

[name and address of attorney general|

The undersigned having received notice under Florida Rule of Criminal Procedure 3.852(e)(5) from the
Attomey General on ...(date).._.., to copy, index, and deliver all public records in my possession or in the
possession of the undersigned agency to the records repository of the Secretary of State, hereby gives notice to the
Attomey General and further certifies that, to the best of my knowledge and belief, all of these public records in my
possession or in the possession of the undersigned agency pertaining to this case, except those previously filed in the
trial court, have been copied, indexed, and delivered to the records repository of the Secretary of State.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[name of ial court], [name of attorney  general],
[name of state attorney ], and [name of collateral counsel]

name and address of person or agency]
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(k) Defendant’s Demand for Production of Additional Public Records Pertaining to Defendant’s
Case.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division ..o..ooooeeeeene.

State of Flonda,

Plaintiff,

Defendant.

DEFENDANT’S DEMAND FOR ADIMTIONAL PUBLIC
RECORDS PERTAINING TO DEFENDANT'S CASE

TO:

[name and address of person or agency]
The defendant, by and through undersigned counsel. hereby makes demand of
[name of person or agency submitting public records ], under

Florida Rule of Criminal Procedure 3.852(i). for additional public records pertinent to this case.

L. Undersigned counsel represents that, after a timely and diligent search, the records specifically
described below:

(a) are relevant to a pending proceeding under rule 3.850; or
(b} appear reasonably calculated to lead to the discovery of admissible evidence; and

ic) have not been obtained previously in discovery or from a prior public records request from
either the above-named person or agency or any other; and

id) presently are not available from the public records repository.
2. The public records requested are as follows:
[list public records reguested]
i Under rule 3.852, any objection to production, including any claim of exemption, must be filed
with the trial court and served on all counsel of record within 60 days of receipt of this demand, or that objection
will be considered waived.

4. Under rule 3.852, you shall, within 90 days after receipt of this demand:

(a) copy, index, and deliver to the records repository of the Secretary of State any additional
public records in the possession of your agency that pertain to this case; and
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(b} certify that, to the best of your knowledge and belief, all additional public records have been
delivered to the records repository of the Secretary of State; and

() recertify that the public records previously delivered are complete if no additional public
records are found.

[name of attorney for defendant]

I HERERY CERTIFY that a true and correct copy of the foregoing has been served on
[name of trial court], [name of person or agency].
[name of attormey general ], and [name of state attorney], on

[name and address of attormey for defendant]
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iy Objection to Defendant’s Request for Production of Additional Public Records Pertaining to
Defendant’s Case and Motion for Hearing.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
DIvision ..o

State of Flonda,

Plaintiff,

Defendant.

OBJECTION TO DEFENDANT'S REQUEST FOR PRODUCTION
OF ADDITIONAL PUBLIC RECORDS PERTAINING TO
DEFENDANT'S CASE AND MOTION FOR HEARING

The undersigned person or agency, having received on .....(date)..... defendant’s demand for production of
additional public records pertaining to defendant’s case, hereby files this objection and respectfully moves the court
to hold a hearing to determine if the requirements of Florida Rule of Criminal Procedure 3. 852[{g)(3)] have been
met. The grounds for this objection are:

[specify grounds and identify records]

Respectfully submitted,

[name of attorney]
Attorney for

[name of person or agency]

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
name of trial cour]. [name of attorney for defendant], and
[name of attorney general]. on .._.(date)......

name of attorney |
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(m) Notice of Delivery of Exempt Public Records to Records Repository.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.

NOTICE OF DELIVERY OF EXEMPT PUBLIC
RECORDS TO RECORDS REPOSITORY

T Records Repository

[address of records repository]

The undersigned, [name of person or agency]. hereby gives notice to the
records repository of the Secretary of State that certain delivered records are confidential or exempt from the
requirements of section [19.07(1), Florida Statutes. These public records have been separately contained without
being redacted. sealed, and the nature of the public records and the legal basis under which the public records are
exempt has been identified.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of trial court], [name of records repository |,
[name of attorney general], [name of state attorney].
and [name of collateral counsel], on .....(date)......

name and address of person or agency]
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(m) Order to Deliver Exempt Public Records to the Clerk of Circuit Court.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
Division e ceice e,

State of Flonda,

Plaintiff,

Defendant.
ORDER TO DELIVER EXEMFPT PUBLIC RECORDS

T Records Repository

[address of records repository]

This court having received notice on .....{date)....., that certain records for which a claim of confidentiality
or exemption from disclosure has been made have been copied, indexed, separately contained without being
redacted, sealed, identified as to their nature and the legal basis for their confidentiality or exemption, and delivered
to the records repository of the Secretary of State, it is ordered that said records be delivered to
[name of clerk of circuit court] for further proceedings consistent with Florida Rule
of Criminal Procedure 3. 852(f). [name of moving party ] shall bear all costs associated with
the transportation and inspection of these records by the trial court.

DONE AND ORDERED in County. Florida, on .....(date)......

Judge
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(1) Notice of Delivery of Exempt Public Records to the Clerk of Circuit Court.

In the Circuit Court of the
.......... Judicial Circuit,

in and for

.................... County, Florida

Case Nou e,
DIvision oo,

State of Flonda,

Plaintiff,

Defendant.

NOTICE OF DELIVERY OF EXEMPT PUBLIC RECORDS
TO CLERK OF CIRCUIT COURT

TO:

[mame and address of clerk of circuit court]

The Secretary of State, by and through the undersigned. having received an appropriate court order under
Florida Rule of Criminal Procedure 3.852, hereby gives notice that the sealed container(s) of exempt public records
has/have been shipped to the above-listed clerk of circuit court. Under the provisions of rule 3.852(f)(2), these public
records may be opened only for an inspection by the trial court in camera.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
[name of trial court], [name of clerk of circuit court],
[name of attorney general]. and [name of collateral counsel] on .....(date)......

[name of secretary of state]

By:
[name of representative of secretary of state|
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RULE 3.9%4. ORDER CERTIFYING NO INCARCERATION.

Inthe .......... Court of the
woeeeeee Judicial Circuit,
in and for ...
County, Florida
Case Mo
Division: .........
State of Florida, i
Plaintiff, )
v )
(namej..... )
Defendant. ]
)
ORDER CERTIFYING NO INCARCERATION
1. The court hereby certifies that it will not impose any period of incarceration upon the defendant if

there 15 a finding of guilt, a plea of guilty or nolo contendere on the substantive charge(s), or any probation
revocation in this case.

2. The court hereby finds that the defendant is not incarcerated in this case.
i Accordingly,
a The court declines to appoint counsel in this case.
a The court having found that the defendant will not be substantially prejudiced by the
discharge of appointed counsel, counsel is discharged in this case.
a The court finds that the defendant would be substantially prejudiced by the discharge of

appointed counsel and, therefore, the Court will not discharge counsel in this case.

4. This certification of no incarceration may be withdrawn by the court after notice to the defendant
unless the court has made a finding of guilt or the defendant has pled guilty or nolo contendere.

5. If this order certifying no incarceration is withdrawn after appointed counsel has been discharged
pursuant to this order, there shall be an immediate redetermination of indigency and appointment of counsel.

DONE AND ORDERED at ........... Florida, on .....(date)......

Judge

EFTA01090970



RULE 3.995. ORDER OF REVOCATION OF PROBATION / COMMUNITY CONTROL

Officer
Office Location
Tudge/Division

In the Circuit/County Court,

County, Florida
Case Number

State of Flonda

Defendant
ORDER OF REVOCATION OF
PROBATION/COMMUNITY CONTROL
THIS CAUSE, having been brought upon an affidavit of violation of probation/community control, and it
appearing that the defendant was placed on probation/community control in accordance with the provisions of
Chapter 948, Florida Statutes and. it further appearing that the defendant,

entered an admission to a material violation(s), or

after hearing has been found by the Court to be in material violation of the following
conditions(s):

ITIS THEREFORE ORDERED AND ADJUDMGED that the probation/community control of the defendant
be revoked in accordance with Section 948.06, Florida Statutes.

DONE AND ORDERED IN OPEN COURT, this ___ day of

Judge
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