Publication 515

Cat. Mo. 150190 Contents
Department - - What'sMew . ..... ............... 2
ol tha
Treasury w.tthIdlng Reminders . .. ... ... ............
Intarnal Introduction. . ................... 2
Revenue of Tax on Withholding of T
Service x . |g. - |
- Withholding Agemt - .. ... ... ... 3
Nonresident oo
Obligations . ............... 3
- Persons Subject to NRA
Iens an Withholding . ... .............. 4
- Identifying the Payee . ... ........ 4
Forelgn Forgign Persons ................6
Documentation ... ............... T
- - .
E nt It Ies Bereficial Owners _ .. ... ......... 7
Foreign Intermediaries and
Foreion Flow- Tnmugh
Entities . P -
Standards of Knnwledge .......... 1
Presumption Rules . . . ........... 13
Income Subject to NRA
£ . 2012 Withholding . . ................14
orusein Sourea of Income _ .. .. 14
Fixed or Determinable Annual or
Perodical Income . . . ......... 15
Withholding on Specific Income . . .. .. 16
Effectively Connected Income . .. . .. 16
Income Mot Effectively
Conmected ... ............ 16
Pay for Personal Senices
Parformed . _ ... .. ... ....... 23
Artists and Athletes .. ... ........ 27
Otherlncome ... ............. 28
Forelgn Governments and Certain
Other Forelgn Organizations . . . . . . 28
U.5. Taxpayer ldentification
Mumbers . ... ... ............. 29
Depositing Withheld Taxes . . ... ... .. 28
Returns Required . . ... .. .......... 30
Partnership Withholding on
Effectively Connected Income . . . . . 32
U.5. Real Property Interest . . . .. ... . 34
Tax Treaty Tables . .. L..... 3B
Tahle 1. With h-::lldlng Tax Rates
on Income Cther Than
Personal Service
Income—Far wuhhnldmg in
2012 ... ..., ... 38
Table 2. Compeansation for
Parzonal Services Parormad
in the United States Exempt
: e ) | from Withholding and ULS.
Income Tax Under Income
Get forms and other information Tax Treaties . . . . ... ... ..... 44
faster and easier by: Table 3. List of Tax Treaties . .. . . . .. 59
Internet IRS gov How To Get Tax Help ... . ... .. ..... 61
Index. . ...... ... ... . ... ... 63
Mar 30, 2012

EFTA01128901



What’s New

Changes to withholding rate table. Table 1,
Withhelding Tax Rates on Income Other Than
Parsonal Services Income, is revised. Columns
have been deleted or renamed and footnotes
have been added, deleted, or revised for clarity.

U.S. real property interest. In most casos,
the treatment of a regulated investment com-
pany (RIC) as a qualified investment entity (QIE)
changes in 2012. The special rules that apply to
distributions from a QIE attributable to the gain
from the sale or exchange of a U.S. real property
interast will continue to apply to cortain distribu-
tions from a RIC that are directly or indirectly
attributable to distributions received by the RIC
from a real estate investment trust. See Ouall-
fied invesiment entites under U.S. Real Prop-
ey Interest.

Interest-related dividends and short-term
capital gain dividends received from mutual
funds. Beginning January 1, 2012, the ex-
emption from withholding on certain inter-
est-related dividends and short-term capital gain
dividends paid by a mutual fund or other regu-
lated investment company expires,

Portfolio interest. The rules determining
whather interest is considered portfolio interast
change lor obligations issued afler March 18,
2012, Generally, interest paid on nonregistered
(bearer) bonds will not be treated as portiolio
interast, See Parislio infarest,

Mew codes for payments to artists or ath-
letes. LUse Income Code 42 for payments to an
artist or athlete who has not signed a central
withhalding agreament. Use Incoma Code 43 for
payments to an arist or athlete who has signed
a central withhalding agreement.

More requests for extensions must be filed
electronically. Reguests on Form 8809 for an
extension of fime to file Form 1042-5 must be
made electronically if the request is for more
than one payer. See Extension fo file Form
1042-5 with tha IRS.

Future developments. The |IRS has created
a page on IRS.gov for information about Publi-
cation 515 at wwwoirs, gowvipub515, Information
about any future developments affecting Publi-
cation 515 (such ag legislation enacted after we
release it) will be posted on that page.

Reminders

Exemption from requirement to withhold for
certain payments to qualified securities
lenders. If you made .S -source substitute
dividend payments to qualified securities lend-
ers, and these payments are part of a chain of
substitute dividend payments, you may be ex-
empt from withholding tax on the payments. See
Amounts paid fo quaihed secunfies lenders,

Electronic deposits. You must maka all de-
posits of taxes electronically.

Paga 2

Substitute forms. Any substitute forms you
use must comply with the requirements in Publi-
cation 1179, General Rules and Specifications
for Substitute Forms 1096, 1098, 1099, 54598,
and Cartain Mher Information Returns. If thay
do not, the forms may be rejected as incorract
and the IRS may impose penalties. See Panal-
lies.

Filing electronically. If you file Farm 1042-5
electronically, you will uge the Filing Information
Returns Electronically (FIRE) system. You getto
the system through tha Internat al ire.irs. gov,

For files submitted on the FIRE system, it iz
the responsibility of the filer to verify the results
of the transmission within § business days. The
IRS will not mail error repors for files that are
bad.

Qualified intermediaries. A branch of a fi-
nancial institution may not act as a gualified
intermediary in a country that does nol have
approved Know-your-customer rules. See Quali-
figd infermediary under Foraign infermediaries.

Photographs of missing children. Tha Inter-
nal Revenua Sarvice is a proud partner with the
Mational Center for Missing and Exploited Chil-
dren. Phatographs of missing children selected
by the Center may appear in this publicaticn on
pages that would otherwise be blank. You can
help bring these children home by looking at the
photographs and calling 1-800-THE-LOST
(1-800-843-5678) if you recognize a child.

Introduction

Thiz publication is for withhalding agents who
pay income to forelgn parsons, including non-
resident aliens, foreign corporations, foreign
partnerships, foreign trusts, foreign astatas, for-
eign governments, and intemational organiza-
tions, Specifically, it describes the persons
responsible far withholding (withhalding
agents), the types of income subject to withhold-
ing, and the information retum and tax return
filing obligations of withholding agents. In addi-
tion to discussing the rules that apply generally
to payments of U.S. source income to foraign
persans, it also contains sections on the with-
holding that applies to the disposition of U.S.
real property interests and the withholding by
partnerships on income effectively connected
with the active conduct of a U.S. rade or busi-
ness.

Comments and suggestions. We welcome
your comments about this publication and your
suggestions for future adiions.

You can write to us at the following address:

Internal Revenuea Service

Individual Forms and Publications Branch
SEW:CAR:MP:T:

1111 Constitution Ave, NW, IR-6526
Washington, DC 20224

We respond 1o many letters by telephona.
Theretfore, it would be helpful if you would in-
clude your daytime phona number, including the
area code, in your cormespondancea.

You can email us at taxforms @i gov.
Pleass put “Publications Comment” on the sub-
ject line. You can also send us comments from
www.irs. gowformspubs’, Select "Comment on

Tax Forms and Publications” under “Informaticn
About”

Although we cannot respond individually to
each comment received, we do appraciate your
feedback and will consider your comments as
we revise our tax products.

Ordering forms and publications. Visit
wiwwirs. govformspubs’ to download forms and
publications, call 1-800-829-3676, or write to the
address below and recaive a response within 10
days after your request s recelved.

Internal Revenue Sarvice
1201 N. Mitsubishi Motorway
Blaomingtan, IL G1705-6613

Tax questions. If you have a tax question,
check the information available on IRS.gov or
call 1-800-828-1040. We cannol answer lax
questions sent to either of the above addresses.

Useful Items
You may want to see:
Publication
215

4 15-A Employer's Supplemental Tax
Guide

1 15-B Employer's Tax Guide to Fringe
Benafits

{Circular E), Employers Tax Guide

4 51 (Circular A), Agricultural Employer's

Tax Guide
J 519 U5, Tax Guide for Aliens
901 U.S. Tax Treaties

Form (and Instructions)

d 55-4 Application for Employer
Identification Murnber

1 W-2 Wage and Tax Statement

1 W-4 Employee's Withholding Allowance
Certificate

J W-4P Withholding Certificate for Pension
or Annuity Payments

0 W=7  Application for IRS Individual
Taxpayer ldentification Number

4 W-8BEN Certificate of Foreign Status of
Beneficial Owner for United States
Tax Withhalding

1 W-BECI Certificate of Foreign Person's
Claim That Income |s Effectively
Connected With the Conduct of a
Trade or Business in the United
States

J W-B8EXP Certificate of Foreign
Governmeant or Other Foreign
Organization for United States Tax
Withholding

4 W-BIMY Certificate of Foreign
Intermediary, Foreign Flow-Through
Entity, or Certain LS. Branches for
United States Tax Withholding

Emplovers QUARTERLY Federal
Tax Beturn

1 1042 Annual Withholding Tax Return for
U5, Source Income of Foreign
Persons
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4 1042-5 Foreign Person's U.S. Source
Income Subject to Withholding

1 1042-T Annual Summary and Transmittal
of Forms 1042-5
See How To Gef Tax Help at the end of this
publication, for infarmation about getting publi-
cations and forms.

Withholding of Tax

In maost cases, a foreign persan is subject to
LLE. tax on its U5, source income. Mast types
of U.S. source income received by a foreign
person are subject to U, 3. tax of 30%., A reduced
rate, including exemption, may apply if there is a
tax treaty between the foreign person’s country
of residence and the United States. The tax is
genarally withhald (MEA withhalding) fram the
payment made to the foreign person.

The term "NRA withholding” is used in this
publication descriptively to rater to withholding
required under sections 1441, 1442, and 1443
of the Intemal Revenue Code. In most cases,
MRA withhalding describas the withholding re-
gime that requires withholding on a payment of
U.5. source income. Payments to foreign per-
sons, including nonresident alien individuals,
foreign enfities, and governments, may be sub-
ject to MRA withholding.

NAA withholding does nof include with-

holding under section 1445 of the Code

(see ).5. Real Property Interest, later)
or under section 1446 of the Code (see Fartner-
ship Withholding on Effectively Connected In-
come, lafer).

A withholding agent (defined mext) is the per-
son responsible for withholding on paymeants
made to a foreign person. Howewer, a withhold-
ing agent that can reliably associate the pay-
ment with documentation (discussed later) from
a .S, person iz not reguired to withhold. In
addition, a withholding agent may apply a re-
duced rate of withhalding (including an examp-
tion from withholding) if it can reliably associate
the payment with documentation from a benefi-
cial awner that is a foreign person entitled to a
reduced rate of withholding.

Withholding Agent

You are a withholding agent if you are a LS. or
foreign parson that has control, recaipt, custody,
disposal, or payment of any itern of income of &
foreign person that is subject to withholding, A
withholding agent may be an individual, corpora-
tion, partnership, trust, association, nominee
(under section 1446 of the Code), or any ather
entity, including any foreign intermadiary, for-
eign partnership, or U.S. branch of cerain for-
eign banks and insurance companias. You may
be a withholding agent even if there Iz no ra-
quirement to withhold from a payment or even if
another person has withheld the required
amaount frem the payment

Although several persons may be withhold-
ing agents for a single payment, the full tax is
reguired to be withheld only once. In most
cases, the U.S. person who pays an amount
subject to MRA withholding is the person re-
sponsible for withhelding. However, other per-
50ns may be required to withhald, For example,
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a payment made by a flow-through entity or
nongualified intermediary thal knows, or has
reason o krow, that the full amount of MAA
withholding was not done by the person from
which it receives a payment is reguired to da the
appropriate withholding since it also falls within
the definition of a withholding agent. In addition,
withholding must be done by any qualified inter-
mediary, withholding foreign parinership, or
withholding foreign trust in accordance with the
terms of its withholding agreement, discussed
later.

Liability for tax. As a withholding agent, you
are personally liable for any tax required to be
withheld. This lability is independent of the tax
liability of the foreign person 1o whom the pay-
ment is made. If you fail to withhold and the
foreign payee fails to satisfy its LS. tax liability,
than both you and the foreign person are liable
for tax, as well as interest and any applicable
penalties.

The applicable tax will be collected only
once. If the foreign person satisties its U.5. tax
liability, you are not lable for the tax but remain
liable for any interest and penalties for failure to
withhold.

Determination of amount to withhold. You
must withhold on the gross amount subject to
MREA withholding. You cannot reduce the gross
amaunt by any deductions, Howewver, saa Schol-
arships and Fellowship Grants and Pay for Par-
sonal Services Performed, later, for when a
deduction for a personal exemption may be al-
lowed.

If tha determination of the source of the in-
come or the amount subject to tax depends on
facts that are not known at the time of payment,
you must withhold an amount sufficient to en-
sure that at least 30% of the amount subse-
quently determined to be subject to withholding
is withhald. In no case, however, should you
withhold more than 30% of the fotal amount
paid. Or, you may make a reascnable estimate
of the amount from LS. sources and put a
coresponding part of the amount dug in escrow
until the amount from L5, sources can be deter-
mined, al which time withholding becomes due.

When to withhold. Withholding is reguired at
the time you make a payment of an amount
subject to withholding, A payment is made to a
persan if that person realizes income, whether
or not there is an actual transfer of cash or ather
property. A payment is considered made o a
pedson if it is paid for that person's benefit. For
example, a payment made to a creditor of a
persan in satisfaction of that person’s debt to the
craditor s considerad made to the person. A
payment also is considered made to a person if
it is made to that person’s agent.

ALLS, partnership should withhold when any
distributions that include amounts subject to
withholding are made. However, if a foreign
partner's distnbutive share of income subject to
withholding iz not actually distributed, the U.S.
partnership must withhaold on the foreign part-
ner's distributive share of the income on the
earlier of the date that a Schadule K-1 {Form
1065} is provided or mailed to the partner or the
due date for furnishing that schedule. If the dis-
tributable amount consists of effectively con-
nected income, see Parfnarship Withholding on
Effectively Connecled Income, later,

A ULS, trust is required to withhold on the
amount incledible in the gross income of a for-
eign beneficiary to the extent the trust's distribut-
able net income consists of an amount subject to
withholding. To the extent a L. 5. trustis reguired
to distribute an amount subject to withholding
but does not actually distribute the amownt, it
must withhald on the foreign beneficiary's allo-
cable share at the time the Income is required to
be reported on Form 1042-5.

Withholding and
Reporting Obligations

You are required to report payments subject to
MRA withholding on Form 1042-5 and ta file a
tax raturn on Form 1042, (Sea Aefums He-
quired, later.) An exception from reporting may
apply to individuals who are not required to with-
hold from a payment and who do not make the
payment in the course af their trada or business,

Form 1099 reporting and backup withhold-
ing. “You also may be responsible as a payer
for reparting on Form 1099 payments made o a
LS. perzon. You must withhold 28% (backup
withholding rate) from a reportable payment
made to a U.S. person that is subject to Form
1092 reporting if any of the following apply.

# The 1.5, person has nat provided its tax-
payer identification number (TIN} in the
manner reguined.

# The IRS notifies you that the TIM furnished
by the payee is incorrect.

= There has been a notified payee underre-
parting.

= There has been a payes cerification fail-
ure,

In most cases, a TIN must be provided by a U5,
non-exempt recipient on Form W-9, Raquest for
Taxpayer ldentification Number and Cerifica-
ticn. A payer files a tax return on Form 845,
Annual Return of Withheld Federal Income Tax,
for backup withholding.

You may be required to file Form 1029 and, if
approprate, backup withhold, even if you da not
make the paymeants directly to that WS, person.
For example, you are required to repor income
paid to a foreign intermediary or flow-throwgh
entity that collects for a U.S. parson subject to
Form 1099 reporting. See identifiing the Payes,
later, for more information. Also see Seclion 5.
Speclal Bules for Reportimg Paymenis Made
Through Foreign Intermediaries and Foreign
Flow-Through Entifies on Form 1089 in the Gen-
aral Instructions for Certain Information Returmns.
W-BBEN, Form W-BECI or Form

W-EXF (or applicable documeantary
avidence) are exempl from backup withfolding
and Form 1088 reporfing.

Wages paid to employees. |f you are the
employer of a nonresident allen, you generally

must withhold taxes at graduated rates. See Pay
for Personal Services Performed, later,

Fareign persons who provide Form

Effectively connected income by partner-
ships. A withholding agent that is a partner-
ship (whether W.S. or foreign) is also
responsible for withholding on its income effec-
tively connectad with a U.S. frade or business
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that is allocable to foreign parners. See Partner-
ship Withhalding on Effectively Connected In-
coma, later, for more information.

U.S. real property interest. A wilhholding
agent also may be responsible for withholding if
a fareign person transtfers a U.S. real propery
interast to the agent, or if it is a corporation,
partnership, trust, or estate that distributes a
.5, real property interest to a shareholder, part-
ner, or beneficiary that is a foraign person. See
U.5. Real Property Interest, later.

Persons Subject to
NRA Withholding

NRA withholding applies cnly to payments made
to a payee that Iz a foreign person. It does not
apply to payments made to LS. persons.

Usually, you determine the payee’s status as
a L5, or foreign person based on the documen-
tation that person provides. See Documenta-
tion, later. However, if you have received no
documentation or you cannot reliably associate
all or a part of a payment with documentation,
then youw must apply certain presumption rules,
discussed later.

Identifying the Payee

In most cases, the payee is the person to whom
you make the payment, regardiess of whather
that person ks the beneficial owner of the in-
come. However, there are situations in which
the payee is a person other than the one fo
whom you actually make a payment.

U.S. agent of foreign person. If you make a
payment to a LS. person and you have actual
knowledge that the LS. person is receiving the
payment as an agent of a foraign persan, you
must treat the payment as made to the foreign
person. However, if the LS, personis a financial
institution, you may treat the institution as the
payee provided you have no reason to believe
that the institution will not comply with its own
abligation to withhold.

If the payment is not subject to NRA with-
holding ifor example, gross proceeds from the
sales of securities), you must freat the payment
as made to a U.S. person and not as a payment
to a foreign person. You may be reguired to
report the payment on Farm 1099 and, if appli-
cable, backup withhold.

Disregarded entities. A business entity that
is not & carporation and that has a single owner
may be disregarded as an antity separate from
its owner (a disregarded entity) for federal tax
purposes. The payee of a payment made to a
disregarded entity is the ownear of the entity.

If the owner of the entity is a forelgn person,
you must apply NRA withholding unless you can
treat the foreign owner as a banaficial owner
entitled to a reduced rate of withholding.

If the owner is a LS. person, you do not
apply NARA withholding. However, you may be
reguired 1o report the payment on Form 1089
and, if applicable, backup withhold, You may
assume that a foreign entity is not a disregarded
entity unless you can reliably associate the pay-
ment with documentation provided by the owner
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or you have actual knowledge or reason to know
that the foreign entity is a disregardad entity,

Flow-Through Entities

The payees of payments (other than income
effectively connected with a U.5. trade or busi-
ness) made to a foraign flow-through entity are
the owners or beneficiaries of the flow-through
entity. This rule applies for purposes of NRA
withholding and for Form 1099 reporting and
backup withholding. Income that is, or s
deemed to be, effectively connected with the
conduct of a U.S. trade or business af a
flow-through entity is treated as paid to tha en-
ity

All of the following are flow-through antities.

= A foreign partnership (other than a with-
hokding foreign partnership).

= A foreign simple or foreign grantor trust
{other than a withholding foreign trust).

* A fiscally transparent entity receiving in-
come for which treaty benefits are
claimed. See Fiscally fransparant antify,
later.

In most cases, you treal a payee as a
flow-through entity if it provides you with a Form
W-BIMY (see Documentation, later) on which it
claims such status, You also may be required to
tresat the antity as a flow-through antity under the
presumption rules, discussed later.

You mus! determing whether the owners or
beneficiaries of a flow-through entity are U.S. or
foreign persons, how much of the payment re-
lates 1o each owner or beneficiary, and, if the
owner or beneficiary is foreign, whather a re-
duced rate of NRA withholding applies, You
make these delerminations based on the docu-
mantaticn and other information (contained in a
withholding statement) that is associated with
the flow-through entity's Form W-BIMY . If yvou do
not have all of the information that is required to
reliably associate a payment with a specific
payee, you must apply the presumption rules,
See Documentation and Presumplion Rules,
later.

Withholding foreign partnerships and with-

holding foreign trusts are not flow-through enti-
ties.

Forelgn partnerships. A foreign partnership
is any partnership that is not organized under
the laws of any state of the United States ar the
District of Columbia or any partnership that iz
treated as foreign under the income tax regula-
tions. If a foraign parnarship is not a withhalding
foreign partnership, the payees of income are
the partners of the partnership, provided the
partners are not themsalves a flow-through en-
tity or a foreign intermediary. However, the
payee is the partnership itself if the partnership
is claiming treaty benefits on the basis that it is
nod fizcally transparent and that it meets all the
other requirements for claiming treaty benefits, If
a partner iz a foreign flow-through entity ar a
foreign intermadiary, you apply the payoe dater-
mination rules ta that partner to determine the
payees.

Example 1. A nonwithholding foreign part-
nership has three pariners: a nonresident alien

individual; a foreign corporation; and a U.5. citi-
zen. You make a payment of U.S. source inter-
est to the parnership. It gives you a Form
W-BIMY with which it associates Forms
W-SBEMN from the nonresident alien and the
foreign corporation and a Form W-2 from the
U5, cltizen. The partnership also gives you a
complete withholding statement that enablog
you to associate a part of the interast payment to
each pariner.

You must treat all three partners as the pay-
eez of the interest payment as if the payment
ware made direcily to them. Report the payment
to the norresident alien and the foreign corpora-
tion on Forms 1042-5. Report the payment to
the LS. citizen an Form 1099-INT.

Example 2. A nonwithholding foreign part-
nership has two pafners: a forelgn eorporation
and a nonwithholding foreign partnership. The
second parinership has two partners, both non-
resident alien individuals. You make a payment
of LS. source interest ta the first partnarship, It
gives you a valid Form W-BIMY with which it
associates a Form W-BBEN from the foraign
corporation and a Form W-8IMY from the sec-
ond partnership, In addition, Forms W-B8BEM
from the partners are associated with the Form
W-BIMY from the second partnership. The
Forms W-8IMY from the partnerships have com-
plete withholding statements associated with
them. Because you can reliably associate a part
of the interast paymeant with the Forms W-BBEM
provided by the foreign corporation and the non-
resident alien individual partners ag a result of
the withholding statements, you must treat them
as the payees of the interast,

Example 3. You make a payment of L5,
source dividends to a withholding foreign part-
nership. The partnership has two partners, both
foreign corporations. You can reliably associate
the paymant with a valid Form W-8IMY from the
partnership on which it represents that it is a
withholding foreign parinership. You must freat
the partnership as the payee of the dividends,

Forelgn simple and grantor trust. A trust (s
foreign unless it meets both of the following
tasts.

* A court within the United States is able to
axercise primary supervision over the ad-
miinistration of the trust.

= One or more ULS. persons have the au-
thority to control all substantial decislons
af tha trust,

In most cases, a foreign simple trust is a
fareign trust that is required to distribute all of its
income annually. A fareign grantor frust is a
foreign frust that is treated as a granfor trust
under sections 671 through 679 of the Code.

The payees of a payment made to a foreign
simple trust are the beneficiaries of the trust.
The payees of a payment made to a foreign
grantor trust are the owners of the trust. How-
ever, the payee is the foreign simple or grantor
trust itself if the trust is claiming treaty benefits
on the basis that it is not fiscally transparent and
that it maets all the other requirements far claim-
ing treaty benefits. If the banaficiarias or owners
are themselves flow-through entities or foraign
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intermediaries, you apply the payee determina-
tien rules 1o that beneliciary or awner to deler-

mine the payeas.

Example. A foreign simple trust has three
beneliciaries: a nonresident alien individual, a
foreign corporation, and a .S, citizen. You
make a payment of interest to the foreign trust. It
gives you a Farm W-BIMY with which it assaci-
ates Forms W-8BEN from the nonresident alien
and the foreign corporation and a Form W-9
from the LS. citizen. The frust also gives you a
complete withholding statement that enables
you to associate a part of the interest payment
with the forms provided by each beneficiary,
You must treat all three beneficiaries as the
payees of the interest payment as if the payment
weare made directly to them, Report tha payment
to the norresident alien and the foreign corpora-
tion on Forms 1042-5. Report the payment to
the LS. citizen an Form 1092-INT.

Fiscally transparent entity. If a reduced rate
of withholding under an income tax treaty is
claimed, a flow-through entity includes any en-
tity in which the interast holder must treat the
entity as fiscally transparent. The determination
of whether an entity is fiscally transparent is
made on an item of income basis (that is, the
determination ks made separately for interast,
dividends, royalties, etc.). The interest holder in
an enfity makes the determination by applying
the laws of the jurisdiction whare the interast
holder is organized, incorporated, or otherwise
censidered a resident. An entity is considerad to
be fiscally transparant for the income to the
extent the laws of that jurisdiction require the
interast holder to separately take into account
on a current basis the interest holder's share of
the income, whether or not distributed to the
interast holder, and the character and source of
the income to the interest holder are determined
as if the income was realized directly from the
source that paid it to the enfity. Subject to the
standards of knowledge rules discussed later,
you generally make the determination that an
entity is fiscally transparent based on a Form
W-BIMY provided by the entity.

The payees of a payment made o a fiscally
transparent antity ara the interest holders of the
entity.

Example. Entity A is a business organiza-
tion erganized under the laws of country X that
has an income tax treaty in force with the United
States, A has two interest holders, Band C. B s
a corporation organized under the laws of coin-
try ¥. C is a corporation organized under the
laws of country 2. Both countries ¥ and 2 have
an income tax treaty in force with the United
States.

A recelves royalty income from U.S. sources
that is not effectively connected with the conduct
of a trade or business in the United States. For
U.S. income tax purposes, A is treated as a
partnership, Country X freats & as a partnership
and requires the interast halders in A to sapa-
rately take into account on a current basis their
respective shares of the income paid to A even if
the income is not distributed. The laws of coun-
try X provide that the character and source of the
income fo A's interast holders are determined as
if the income was realized directly from the
source that paid It to A, Accordingly, A is fiscally
transparent in its junsdiction, country X,
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B and C are not fizcally transparent under the
laws of their respective countries of incorpora-
tion. Country ¥ requires B 1o separately take into
account on a current basis B's share of the
income paid to A, and the character and source
of the income to B is determined as if the income
was realized directly from the source that paid it
o A Accordingly, A is fiscally transparent for
that income under the laws of country ¥, and B is
treated as deriving its share of the U.S. source
royalty income for purposes of the ULS.-Y in-
come tax freaty. Country Z, on the other hand,
treats & as a corporation and does not requira C
to take into account its share of A's income on a
current basis whether or not distributed. There-
fore, & is not treated as fiscally transparent
under the laws of country £, Accordingly, C is
not treated as deriving its share of the U.S,
source royalty income for purposes of the U.5.-2
income tax treaty.

Foreign Intermediaries

In most cases, if you make payments to a for-
eign intermediary, the payees are the persans
for whom the foreign intermediary collects the
payment, such as account holders or custom-
ers, not the intermediary itself. This rule applies
for purposes of NRA withholding and for Form
1099 reporing and backup withholding, You
may, however, treat a qualified intermadiary that
has assumed primary withholding respoensibility
for a payment as the payee, and you ara not
required to withhold.

An intermediary s a custodian, broker, nomi-
nee, or any other person that acts as an agent
for ancther parson. A foreign intermediary is
either a gualified intermadiary or a nongualified
intermediary. In most cases, you determing
whather an enfity is a gualiied intarmediary or a
nonqualified intermediary based on the repra-
sentations the intermediary makes on Form
W-BINY.

You must determine whether the customers
ar account halders of a foraign intermediary are
U.5. or foreign persons and, if the account
holder or customer is foreign, whether a reduced
rate of MRA withholding applies, You make
these determinations based on the foreign inter-
mediary’s Form W-8IMY and associated infor-
mation and documentation. If you da not have all
of the information or documentation that is re-
quired to reliably associate a payment with a
payee, you must apply the presumption rules.
See Documentation and Presumplion Rules,
later.

Monqualified intermediary. A nongualified
intermediary (MQI) i any intermediary that is a
foreign person and that is not a gualified inter-
mediary. The payees of a payment made to an
Ml are the customers or account holders on
whose behalf the NQI is acting.

Example. You make a payment of interast
toa foreign bank that is a nongualified intermedi-
ary. The bank gives you a Form W-8IMY and the
Forms W-BBEN of two foreign persons, and a
Form W-a from a U. 2. person for whom the bank
is collecting the payments. The bank also asso-
ciates with its Form W-BIMY a withholding state-
mant on which it allocates the interest payment
te each account holder and provides all other
information required to be on the withholding

statement. The account holders are the payvees
of the interest payment. You should report the
part of the interest paid to the twao foreign per-
sons on Forms 1042-5 and the part pald to the
U.S. person on Form 1099-INT.

Qualified intermediary. A qualified intermedi-
ary (Q1) is any foreign infermediary (or foraign
branch of a U5, intermediary) that has entered
inte a gualified intermeadiary withholding agresa-
ment (discussed later) with the IRS. You may
treat & Q1 as a payee to the extent the QI as-
sumes primary withhalding responsibility aor pri-
mary Form 1099 reporting and backup
withholding responsibllity for a payment. In this
situation, the Ql is required to withhald the tax.
You can determine whether a Ql has assumed
respansibility from the Form W-BIMY provided
by the QI

A payment to a Ol to the extent it does not
assume primary NRA withholding responsibility
is considered made to the parson an whose
behal the Ol acts. It a Ql doas not assuma Form
10493 reporting and backup withholding respon-
sibility, you must report on Form 1099 and, if
applicable, backup withhald as if you were mak-
ing the payment directly to the U.5. persan.

Branches of financial institutions.
Branches of financial institutions are not parmit-
ted to operate as Qls if thay are localad outside
of countries having approved
“know-your-customer™ (KYC) rules. The coun-
tries with approved KYC rules are listed on
IRS.gov,

QI withholding agreement. Foreign finan-
clal institutions and foreign branches of U5

financial institutions can entar into an agreement
with the IRS to be a qualified intermediary.

A Qs entited to certain simplified withhold-
ing and reporting rules. In general, there are
three major areas wheraby intermediaries with
QI status are afforded such simplified treatment.

The QI withholding agreement and proce-
dures necessary 1o complete the QI application
are sat forth in Revenue Procedure 2000-12,
which is on page 387 of Intemal Revenue Bulle-
tin 2000-4 at www.irs. gowipubirs-inhsirb00-04.
paf, Also see the following items.

= Motice 2007-4, which is on page 267 of
Imtarnal Revenue Bulletin 2001-2 at www.
irs. gowipubydrs-inbsdrb0 1 -02 paff.

#* Revenua Procedura 2003-64, Appandix 3,
which is on page 306 of Internal Revenue
Bulletin 2003-32 at www, ins. gowipub’
irs-irbsirb03-32. pdl.

# Revanua Procedura 2004-21, 2004-14

I.LR.B. 702, available at www.irs.gowirt
2004-14_IRBar 10 himl.

* Revenue Procedure 2005-77, 2005-51
|.R.B.1176, available at www.irs.gowirb’
2005-51_IRB/Aar13.himi.

Documentation. A Qlis not required to for-
ward documentation obtained from foreign ac-
count holders to the U.S. withholding agent from
whom the QI receives a payment of U.S. source
income. The QI maintaing such docurmentation
at its location and provides the LS. withholding
agent with withholding rate pools. A withholding
rate poal is a payment of a single typa of income
that is subject to a single rate of withholding.
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A Qs required to provide the LS. withhold-
ing agent with information regarding U.S. per-
sons subject to Form 1089 information reporing
unless the QI assumes the primary obligation to
da Form 10899 reporting and backup withholding.

It a QI obtains documentary avidence under
the “know-your-customar” rules that apply 1o the
QI under local law, and the documentary evi-
dence is of a type specifiad in an attachment to
the QI agreement, the documentary evidence
remaing valid unfil there is a change in circum-
stancas or the Ql knows the information is incor-
recl. This indefinite validity period rule does not
apply to Forms W-8 or to documentary evidence
that is not of the type specified in the attachment
to the agreement.

Form 1042-§ reporting. A Ql is permitted
to report payments made to its direct foreign
acecount holders on a pooled basis rathar than
reporting payments to each direct account
holder specifically, Pooled basis reporting is not
available for paymeants to cerfain account hold-
ers, such as a nongualiied intermediary or a
flow-through entity (discussed earlier).

Collective refund procedures. A O may
seek a refund on behalf of its direct account
holders, The direct account holders, therefore,
are not required to file returns with tha IRS to
obtain refunds, but rather may obtain them from
the Q.

U.5. branches of foreign banks and foreign
insurance companies. Speacial rules apply to
a .5, branch of a foreign bank subject to Fed-
eral Reserve Board supervision ar a foreign in-
surance company subject o state regulatory
supervision. If you agree to treat the branch as a
U.5. person, you may treat the branch as a U.3.
payee for a paymeant subject to NRA withholding
provided you receive a Form W-8IMY from the
LS. branch on which the agreement is evi-
denced. If you traat the branch as a LS. payes,
wou arg not required to withhold. Even thouwgh
you agree fo treat the branch as a U.S. person,
you must repart the payment on Form 1042-5,

A financial institution organized in a U5
possession is treated as a U.S. branch. The
special rules discussed in this section apply o a
possassions financial institution.

If you are paying a U.S. branch an amount
that is not subject to NRA withholding, treat the
payment as made ta a foreign person, irrespec-
tive of any agreement 1o treal the branch as a
U.5. person for amounts subject to NRA with-
holding. Consequently, amounts not subject to
MRA withholding that are paid to a U.5. branch
are not subject to Form 1099 reporting or
backup withholding.

Alternatively, a LS. branch may provide you
with a Form W-8BIMY with which it assoclates the
documentation of the persons on whose behalf it
acts. In this situation, the payees are the per-
sons on whose behalf the branch acts provided
you can reliably associate the payment with
valid documentation from those persons, See
Nongualified intermediaries under Documarnta-
tian, later.

If the U.5. branch does nat provide you with
a Form W-BIMY, then you should treat a pay-
rmant subject to NARA withholding as made 1o the
foreign person af which the branch is a part and
the income as effectivaly connected with the
conduct of a trade or business In the United
States,
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Withholding foreign partnership and foreign
trust. A withholding foreign partnership (WP)
is any foreign partnership that has entared info a
WP withholding agreement with the IBS and Is
acting in that capacity. A withholding foreign
trust (\WT) is a foreign simple or grantor trust that
haz enterad into a WT withhelding agreement
with the IRS and is acting in that capacity.

AWP or WT may act in that capacity only for
payments of amounts subject to NRA withhold-
ing that are distributed to, or included in the
distributive share of, its direct parners, benefi-
claries, or owners. A WP or WT acting in that
capacity must assume NRA withholding respon-
sibility for these amounts, You may treat a WP or
WT as a payee if it has provided you with docu-
mentation (dizcussed later) that represents that
it is acting as a WP or WT for such amounts.

WP and WT withholding agreements. The
WP and WT withholding agreements and the
application procedures for the agreements are
in Revenue Procedure 2003-64. Also see the
following items.

= Revenue Procedure 2004-21,
* Revenue Procedure 2005-77.

Employer identification number (EIN). A
completed Form 55-4 must be submitted with
the application for being a WP or WT. The WP or
WT will be assigned a WP-EIN or WT-EIM to be
used only when acting in that capacity.

Documentation. AWFP or WT must provide
wou with a Form W-BIMY that certifies that the
WP or WT is acting in that capacity and a written
statement identifying the amounts for which it is
so acting. The statement iz nol required to con-
tain withholding rate pool information or any
information relating to the identity of & direct
partnar, beneficiary, or owner. The Form
W-BIMY must contain the WP-EIN or WT-EIN.

Foreign Persons

A payee is subject to NRA withholding only if itis
a foreign parson. A foreign person includes a
nenresident alien individual, foreign corporation,
foreign parinership, foreign trust, foreign estate,
and any ather person that is not a LS. persan. It
also includes a foreign branch of a LS. financial
institution if the foreign branch is a gualified
intermadiary. In mast casas, the U5, branch of
a foreign corporation or parinership is treated as
a foreign person,

Monresident alien. A nonresident alien is an
individual who is nota U.S. citizen or a resident
alien. A resident of a foreign country under the
residence arficle of an income tax treaty is a
nonresident alien individual for purposes of with-
holding.

Married to U.S. eitizen or resident allen.
Monresident alien individuals married to U.5.
ciizens or resident aliens may choose lo be
treated as resident aliens for certain income tax
purposes. However, these individuals are still
subject to the NAA withhalding rules that apply
to nonresident aliens for all income except
wages. Wages paid to these individuals are sub-
ject to graduated withholding. See Wages Paid
to Employees — Graduated Withholding.

Resident allen. A resident alien is an individ-
ual who is not a citizen or national of the Linited

States and who meets either the green card test
or the substantial presence test for the calendar
Wear.

* Green card test. An alian s a U.S, resi-
dent if the individual was a lawful perma-
nent resident of the United States at any
fime during the calendar year, This is
known as the green card test because
thase aliens hald immigrant visas (also
known as green cands).

+ Substantial presence test. An alien is
considered a U5, resident if the individual
meets the substantial presence test for the
calendar year. Under this lest, the individ-
ual must ba physically present in the
United States on at least:

1. 31 days during the current calendar year,
and

2. 183 days during the current year and the 2
preceding years, counting all the days of
physical presence in the current year, but
only ' the number of days of presence in
the first preceding year, and only ¥ the
number of days in the second precading
YEEN,

In most cases, the days the alien Is in the
United States as a teacher, student, or trainee
an an "F," "7 "N or "0 visa are not counted,
Thiz excaption is for a limited period of time.

For mora information on rasident and non-
resident status, the tests for residence, and the
axcaptions to them, soe Publication 519,

Note. If your employee is late in notifying
you that his or her status changed from nonrasi-
dent alien to resident alien, you may have to
make an adjusiment to Form 341 il thal em-
ployes was exempt from withholding of social
security and Medicare taxes as a nonresident
alien. For more infarmation an making adjust-
ments, see chapter 13 of Publication 15 (Circu-
lar E).

Resident of a U.5. possession. A bona
fide resident of Puerto Rico. the LS. Virgin
Islands, Guam, the Commormwealth of the North-
em Mariana Islands (CHMI), or American Sa-
maa who is not a LS, citizen or a US. national
is reated as a nonresidant alien for the withhold-
ing rules explained here. A bona fide resident of
a possession is someone who:

= Meets the presence test,

= Does nat have a tax home outside the
possassion, and

# [Does nat have a closer connestion to the
United States or to a foreign country than
o the possession,

For more information, see Publication 570,
Tax Guide for Individuals With Income From
U.S. Pozsossions.

Forelgn corporations. A foreign eorporation
is one that does not fit the definition of a domes-
tic corporation. A domestic corporation is one
that was created or organized in the United
States or under the laws of the United States,
any of its states, or the District of Columbia.

Guam or Northern Mariana Islands corpo-
rations. A corporation crealed or organized in,

Publication 515 (2012)

EFTA01128906



or under the laws of, Guam or the CHMI is not
coensidered a foreign corporation for the purpose
of withhalding tax for the tax year if:

# Al all timas during the tax vear less than
25% in value of the corporation’s stock is
owned, directly or indirectly, by foreign
pearsons; and

#* At least 20% of the corporation’s gross
income is derived from sources within
Guam or the CNMI for the 3-year period
anding with the close of the pracading tax
yvear of the corporation {or the period the
corporation has been in existence, if less).

Nete. The provisions discussed below
under LIS, Virgin lsiands and Amearican Samoa
corporations will apply to Guam or CNMI corpo-
rations when an implementing agreement is in
effect batween the United States and that pos-
SE55I0MN.

U.5. Virgin Islands and American Samoa
corporations. A corporation created or organ-
ized in, or under the laws of, the LS. Virgin
Islands ar Amencan Samoa is not considered a
foreign corporation for the purposes of withhold-
ing tax for the tax year if:

* At all times during the tax year less than
25% in value of the corporation’s stock is
owned, directly or indirectly, by foreign
parsons,

* Alleast 65% of the carporafion’s gross
income is effectively connectad with the
conduct of a trade or business in the LS.
Virgin Islands, American Samaa, Guam,
the CHMI, or the United States for the
J-year perod anding with the close of the
tax year of the corporation {or the period
the corporation or any predecessor has
beaan in axistence, if lass), and

* ho substantial part of the income of the
corporation is used, directly or indirectly,
o satisty obligations to a person who is
not a bona fide resident of the LS. Virgin
Izlands, American Samoa, Guam, the
CHNMI, ar the United States.

Foreign private foundations. A privata faun-
dation that was created or organized under the
laws of a foreign country is a foreign private
foundation, Gross investment income from
sources within the United States paid to a quali-
fied foreign private foundation is subject to NRA
withholding at a 4% rate (unless exempted by &
treaty) rather than the ordinary statutory 30%:
rate.

Other foreign organizations, associations,
and charitable institutions. An organization
may be exempt from income tax under section
501{a) of the Intemal Revenue Code even if it
was formed under forgign law. In most cases,
you do not have to withhold tax an paymanis of
income to these foreign tax-exempt organiza-
tiens wnless the IRS has determinad that they
are foraign private foundations.

Payments to these organizations, however,
must be reported on Form 1042-5, even though
no lax is withhald,

You must withhold tax on the unrelated busi-
ness income (as described in Publication 598,
Tax on Unrelated Business Income of Exempt
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Crganizations) of foreign tax-exempt organiza-
tiens in he same way that you woukd withhokd
tax on similar income of nonexempt organiza-
tions.

U.S. branches of foreign persons. In most
cases, a payment to a U.S. branch of a foraign
person is a payment made to the foreign person.
However, you may treat payments to U5,
branches of foraign banks and lareign insurance
companies (discussed earlier) that are subject
te LS. regulatory supervision as payments
made to a .5, person, if you and the LS
branch have agreed to do so, and if their agree-
ment is evidenced by a withhalding cerificate,
Form W-8IMY. For this purpose, a financial insti-
tution organized under the laws of a U.S. pos-
session is treated as a LS. branch.

Documentation

In most cases, you must withhold 30% from the
gross amount paid to a foreign payee unless you
can reliably associate the payment with valid
documentation that establishas either of the fol-
lowing.

# The payee is a LS. person,

= The payee is a foreign person that is the
banaficial owner of the income and is anti-
tled to a reduced rate of withhalding.

In most cases, you must get the documentation
befare you make the paymeant, The documeanta-
tion is not vald it you know, of have reason to
know, that it is unreliable or incomrect. See Stan-

dards of Knowledge, later,

If you cannot reliably associate a payment
with valid documentation, you must use the pre-
sumption rules discussed later. For example, if
you do not have documentation or you cannot
detarmine tha part of a payment that is allocable
to specific documentation, you must use the
presumption rules.

The specific typas of documentation are dis-
cussed in this section. However, see Withhold-
ing on Specific Income, later, as well as the
instructions to the particular forms, As the with-
holding agent, you also may want to see the
Instructions far the Requester of Forms
W-BBEN, W-BECI, W-BEXP, and W-BIMY.

Section 1446 withholding. Under section
1446 of the Code, a partnership must withhold
tax onits eflectively connacted income allocable
to a foraign pariner. In most cases, a partnership
determines if a partner is a foreign partner and
the partners lax classification based on the
withholding cerificate provided by the parner.
This is the same documentation that is filed for
MRA withhalding, but may require additional in-
formation as discussed under each of the forms
in this section.

Joint owners. If you make a payment ta joint
owners, you need o gel documentation from
each owner.

Form W-9. In most cases, you can treat the
payee as a LS. parson if the payee gives you a
Farm W-3. The Form W-8 can be used only by a
U5, person and must contain the payes's tax-
payer identification number (TIN). If there is
more than one cwner, you may treat the total
amaunt as paid to a .S, person if any one of the

owners gives you a Form W-9. See U5 Tax-
payver Identification Numbers, later, LS. per-
sons are nol subject to NRA withholding, but
may be subject to Form 1099 reporting and
backup withholding.

Form W-B. In most cases, a foreign person
that is a beneficial owner of the income should
give you a Form W-8. Until further notice, you
can raly upon Forms W-8 that contain a P.O. box
as a permanent residence address provided you
do nat know, or have reason to know, that the
person providing the form ks a U.S. person and
that a street address is available. You may rely
on Forms W-8 for which therg is a .S, mailing
address provided you recaived the form prior to
December 31, 2001.

It certain requirements ara met, the foraign
person can give you documentary evidence,
rather than a Form W-8. You can rely on docu-
mentary evidenca in liew of a Form W-8 for a
payment made in a U.S. possession.

Other documentation. OCther documentation
may be required to claim an exemption from, or
a reduced rate of, withholding on pay for per-
sonal services. The nonresident alien individual
may have to give you a Form W-4 ar a Form
8233, Exemption From Withholding on Com-
pensation for Independent (and Certain Depen-
dent) Personal Services of a Nonresident Alien
Individual. These forms are discussed in Pay for
FParsonal Services Performed under Withhald-
ing an Specific Incame,

Beneficial Owners

If all the appropriate requirements have been
established on a Form W-8BEMN, W-8ECI,
W-BEXP or, it applicable, on documentary avi-
dence, you may treal the payee as a foraign
beneficial owner.

Form W-BBEM, Certificate of Foreign Status
of Beneficial Owner for United States Tax
Withholding. This form is used by a foreign
person 1o

# Establish foreign status:

= Claim that such person is the beneficial
awner of the income for which the form is
being furnished or a partner in a partner-
ship subject to section 1446 withholding;
and

# |f applicable, claim a reduced rate of, or
axemption from, withholding under an in-
come tax treaty.

Form W-8BEN also may be used to claim that
the foreign person is exempt from Form 1099
reporting and backup withholding for income
that ks not subject to NRA withholding. For ex-
ample, a foreign person may provide a Form
W-BBEN 1o a broker o establish that the gross
proceads from the sale of securiies are not
subject to Form 1099 reporting or backup with-
haddirg.

Claiming trealy benefits. You may apply a
reduced rate of withholding to a forelgn person
that provides a Form W-8BEN claiming a re-
duced rate of wilhholding under an income tax
tresaty only If thie person provides a ULS. TIM and
cerifies that:

* |tis & resident of a treaty country;

Page 7

EFTA01128907



= [tis the beneficial owner of the income;

# [fitis an entity, it derves the income
within the meaning of section 894 of the
Internal Revenue Code (it iz ot fiscally
fransparent); and

# |t maets any limitation on benafits provi-
sion contained in the freaty, if applicable.

If the foreign beneficial owner claiming a
treaty benefit is related 1o you, the foreign bene-
fickal owner also must certify on Form W-BBEM
that it will file Form 8833, Treaty-Based Return
Position Disclosure Under Section 8114 or
FrO(b), if the amount subject to NRA withhold-
ing received during a calendar year exceeds, in
the aggregate, $500,000.

An entity derives income far which it is claim-
ing treaty benefits only if the entity is not treated
as fiscally transparent for that income. See Fis-
cally transparent entify discussed earlier under
Flow-Through Entities.

Limitations on benefits provisions generally
prohibit third country residents from obtaining
treaty benefits. For example, a foreign corpora-
ticn may not be enfitted to a reduced rate of
withholding unless a minimum percentage of its
owners are cilizens or residents of the United
States or the treaty country.

The exemptions from, or reduced rates of,
LS. tax vary under each treaty, ¥ou must check
the provisions of the tax traaty that apply. Tablas
at the end of this publication show the eounitries
with which the United States has income fax
treaties and the rates of withholding that apply in
cases where all conditions of the paricular
treaty articles are satisfied,

If you know, or have reason to know, that an
owner of income is nat eligible lor ireaty benefits
claimed, you must not apply the treaty rate. You
are not, howewer, responsible for misstatemants
on a Farm W-8, documentary evidence, or stale-
ments accompanying documentary evidence for
which you did not have actual knowladge, or
reasan o know, thal the statements were incor-
rect.

Exceptions to TIN requirement. A foreign
person doas not have to provide a TIN to claim a
reduced rate of withholding under a treaty if the
requirements for the following exceptions are
met.

#® |neome from markatable securities (dis-
cussad naxt).

#* Unexpacted paymants to an individual
(discussed under L5, Taxpayer identifica-
tiant Nurmbers).

Marketable securities. A Form W-8BEM
provided 1o claim treaty benefits does not nead a
U.5. TIM if the foreign beneficial owner is claim-
ing the benefits on income from marketable se-
curities. For this purpose, income from a
marketable security consists of the following
items.

# Dividends and interest from stocks and
debt obligations that are activaly traded.

#+ Dividends from any redeamable security
issued by an investment company regis-
tered under the Investmeant Company Act
of 1940 {mutual fund).

#» [Dividends, interest, or royalties from units
of beneficial interest in a unit investment
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trust that are {or were upon issuance) pub-
licly offerad and are registered with the
SEC under the Securities Act of 1933,

#* |neome related to loans of any of tha
above securities.

Offshore accounts. If a payment iz made
outside the United States to an offshore ac-
count, a payea may give you documantary avi-
dence, rather than Form W-8BEM.

In most cases, a payment is made outside
the United States if you complate the acts nec-
essary to effect the payment outside the United
States. However, an amount paid by a bank or
othar financial institution on a depasit or account
usually will be treated as paid at the branch or
office where the amount is credited. An offshore
account is an account maintained al an office or
branch of a U.S. or foreign bank or other finan-
cial institution at any location outside the United
States.

You may rely on documentary evidence
given o you by a nongualified intermediary or a
flow-through entity with its Form W-BIMY, This
rule applies even though you make the payment
te a nongualified intermediary or flow-through
enfity in the United States. In most cases, the
nongualified intermadiary or flow-through entity
that gives you documentary evidence also will
have to give you a withholding statement, dis-
cussed later.

Documentary evidence. You may apply a
reduced rate of withholding to income from mar-
ketable securities (discussed earlier) paid
outside the United States to an offshore account
if the beneficial owner gives you documentary
evidence in place of & Form W-8BEN, To claim
treaty benafitz, the documantary evidence must
be one of the following:

1. A cerificate of residence that:

a. |s issued by a tax official of the treaty
cauntry of which the foreign beneficial
owner claims to be a resident,

b. States that the parson has filed its mast
recent income tax returm as a resident
of that country, and

. |5 issued within 3 years prior to baing
presanted 1o you.

2. Documentation for an individual that:
a. Includas the individual's namea, address,
and photograph,

b. Is an official document issued by an au-
thorized governmental body, and

. |5 issued no more than 3 years prior o
being presented to you.

3. Documentation far an entity that:

a. Includas the name of the entity,

b. Includes the address of its principal of-
fice in the treaty country, and

c. s an official document issued by an au-
thorized governmantal bady.

In addition to the documentary evidence, a for-
eign benaficial owner that is an entity must
provide a statemaent that it derives the income
for which it claims treaty benefits and that it

meets one or more of the conditions set forth in
a limitation on banefits article, it any, (or similar
provision) contained in the applicable treaty.

Form W-BEC!, Certificate of Foreign Per-
son's Claim That Income Is Effectively Con-
nected With the Conduct of a Trade or
Business in the United States. This form is
used by a foreign person to:

= Establish foreign status,

= Claim that such person is the beneficial
owner of the income for which the form is
baing furnished, and

= Claim that the income is effectively con-
nected with the conduct of a trade or busi-
nass in the United States. (See Effectively
Connacted Income, later.)

Effactively connected income for which a vald
Form W-BEC| has been provided is generally
not subject to NRA withhalding,

Il & partner submils this ferm 1o a parlner-
ship, the income claimed to be effectively con-
nected with the conduct of a U.5. trade or
business is subject to withholkding undear section
1444, If the partner has made, or will make, an
election undear saction 871(d) or B82(d), the part-
ner must submit Form W-BECI, and attach a
copy of the election, or a statement of intent to
elect, to the form.

If the pariner's only effectively con-

nected incomea is the income allocated

fram the partnership and the partner is
nat making the election under secfion 871{d) ar
882(d), the partner should provide Form
W-8BEN to the partnership.

Form W-B8EXF, Certificate of Foreign Govern-
ment or Other Foreign Organization for
United States Tax Withholding. This form iz
used by a foreign government, internaticonal or-
ganization, foreign central bank of issue, forgign
tax-exempt arganization, foreign private founda-
tien, or government of a 5. possession fo:

= Establish foreign status,

= Claim that such person is the beneficial
awner of the income for which the form is
being furnished, and

= Claim a reduced rate of, or an exemption
from, withholding as such an entity.

If the gowernment or crganization is a partner
in a parinarship carmying on a frade or business
in the United States, the effectively connected
income allocable to the partner iz subject to
withholding under section 1446,

Ses Forgign Governments and Cantain
Other Foreign Organizations, later.

Foreign Intermediaries
and Foreign
Flow-Through Entities

Payments made lo a loreign intermadiary or
foreign flow-through entity are treated as made
to the payees on whose behalf the intermediary
or entity acts. The Farm W-BIMY provided by a
foreign intermediary or flow-throwgh entity must
be accompanied by additional information for
you to be able to reliably associate the payment
with a payee. The additional information re-
quired depends on the type of intermediary or
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flowe-through entity and the extent of the with-
halding responsibiliies it assumes.

Form W-BIMY, Certificate of Foreign Interme-
diary, Foreign Flow-Through Entity, or Cer-
tain U.5. Branches for United States Tax
Withholding. This farm is used by foreign in-
termediaries and foreign flow-through entities,
as well as certain U.S. branches, to:

#* Represent that a foreign person is a quali-
fied intermadiary or nongualified interme-
diary,

» Represent, if applicable, that the gualified
intermediary is assuming primary MRA
withnolding responzibility and/or primary
Form 1099 reporting and backup withhold-
ing respansibility,

= Represent that a fareign parinership or a
forelgn simple or grantor trust is a with-
holding foreign partnership or a withhold-
ing foreign frust,

* Represent that a foreign flow-through en-
fity iz a nonwithholding foreign partner-
zhip, or a nonwithholding foreign trust and
that the income is not effectively con-
nacted with tha conduct of a trade or busi-
ness in the United States,

» Represent that the provider is a U.S.
branch of a foreign bank or insurance
company and aither s agreaing to ba
freated as a L.S. person or is transmitting
documentation of the persons on whose
behalf it is acting, or

= Represent that, for purposes of section
1446, it is an upper-tier foreign partnership
ar a foraign grantor frust and that the form
is being used to transmit the required doc-
umentation. For information on qualifying
as an uppar-tier forgign parinership, see
Regulations section 1.1446-5,

Qualified Intermediaries

In most cases, a Gl is any foraign intermediary
that has enterad into a Ol withholding agrea-
ment {discussed earlier) with the IRS. A foreign
intermadiary that has received a Q employer
identification number (Q1-EIN) may represent on
Form W-8IMY that it is a QI before it receives a
fully executed agreemeant. Tha intarmediary can
claim that it is a QI until the IRS revokes its
QI-EIM. The IRS will revoke a QI-EIN if the QI
agreement is nol executed and returmned to the
IRS within a reasonable peried of time after the
agreement was sent to the intermediary for sig-
nature.

Responsibilities. Paymenls made to a QI
that does not assume NEA withholding respon-
sibility are treated as paid to its account holders
and customears. However, a Ql is not required to
provide you with documentation it obtaing from
its foreign account holders and customers, In-
stead, it provides you with a withholding state-
ment that containg withholding rate pool
information. A withholding rate pool is a pay-
ment of a single type of income, determined in
accordance with the categories of income re-
ported on Form 1042-5 that is subject to a single
rate of withholding. A qualified intermadiary is
required to provide you with information regard-
ing U.5. persons subject to Form 1029 reporting
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and to provide you withholding rate pool infor-
mation separately for each such US, person
unless it has assumed Form 1099 reporting and
backup withholding responsibility. For the alter-
nafive procedure for providing rate pool informa-
tion for LS. non-exempt parsons, see the Form
W-BIMY instructions.

The withholding statement must:

1. Designate those accounts for which it acts
as a qualified intermediary,

2. Designate those accounts for which it as-
sumes primary NREA withholding responsi-
bility and'or primary Form 1099 and
backup withholding responsibility, and

3. Provide sufficient infarmation for you to al-
locate the payment to a withholding rate
poa.

The extent to which you must have withhold-
ing rate paol information depends on the with-
holding and reporting obligations assumed by
the Qi

Primary responsibility not assumed. If a
QI does not assume primary MAA withholding
responsibility or primary Form 1099 reporting
and backup withholding responsibility for the
paymant, you can reliably associate the pay-
ment with valid documentation only to the extent
you can reliably determine the part of the pay-
rmant that relates to each withholding rate pool
for foreign payees. Unless the altemative proce-
dure applies, the qualified intermediary must
provide you with a separate withholding rate
pool for each U.S. person subject to Form 1089
reporting andior backup withholding. The Gl
must provide a Form W-8 or, in the absence of
the form, the name, address, and TIM. if avail-
abde, for such person.

Primary NRA withholding responsibility
assumed. |f you make a payment to a Ql that
assumes primary NRA withholding responsibil-
ity {but not primary Form 1099 reporting and
backup withholding respansibility), you can reli-
ably associate the payment with valid documen-
tation only to the extent you can reliably
detarmineg tha part of the payment that relates to
the withholding rate pool for which the QI as-
sumes primary NRA withholding responsibility
and the part of the payment aftributable to with-
holding rate pools for each U.S. person, unless
the alternative procedure applies, subject to
Form 1089 reporting andior backup withholding.
The QI must provide a Form W-2 or, in the
absence of the form, the name, address, and
TIN, it available, for such person,

Primary NRA and Farm 1089 responsibility
assumed. If you make a payment to a Ql that
assumes both primary NRA withholding respon-
sibility and primary Form 1099 reporting and
backup withholding responsibility, you can ralia-
bly associate a payment with valid documeanta-
tion provided that you receive a valid Form
W-BIMY. It is not nacessary 1o associate the
paymant with withholding rate pools.

Example. You make a payment of divi-
dends to a QI It has five customers: two are
foreign persons who have provided documeanta-
tion enfiting them to a 15% rate of withholding
on dividends; two are foreign persans subject to
a 30% rate of withholding on dividends; and cne
is a U3, individual who provides it with a Form

W-9. Each customer is enfitled to 20% of the
dividend payment. The Gl does not assume any
primary withholding responsibility. The Gl gives
you a Form W-BIMY with which it associates the
Form W-8 and a withholding statement that allo-
cates 40% of the dividend to a 15% withholding
rate pool, 40% to a 30% withholding rate pool,
and 20% to the U.S. individual. You should re-
port on Forms 1042-5 40% of the payment as
made to a 15% rate dividend pool and 40% of
the payment as made 1o a 30% rate dividend
pool. The part of the paymaent allocable to the
U5, individual {20%) is reporable on Form
1099-01Y,

Smaller partnerships and trusts. A QI may
apply spacial rules 1o a smallar partnerzhip or
trust (Joint Acocount Provision) anly if the part-
nership or trust meets the following conditions.

# |tis a foraign partnership or foreign simple
or grantor trust.

= [|tis a direct account holder of the QI

= |t does not have any pariner, beneficiary,
ar owner that is a ULS. person or a pass-
through partmer, beneficiary, or owner.

For information on these rules, see sechon
4A.01 of the QI agreement. This is found in
Appendix 3 of Revenue Procedure 2003-64,
Also see Revenue Procedure 2004-21,

Related partnerships and trusts. A QI may
apply special rules to a related partnership or
trust only if the parnarship or trust meets the
following conditions.

1. Itis a foreign partnership or foreign simple
or grantor trust.

2. ltis either:

a. A direct account holder of the QI, or

b, Anindirect account holder of the QI that
iz a diract partner, baneficiary, or owner
of a partnership or trust 1o which the Gl
has applied this rule.

For information on these rules, see section

44,02 of the QN agreement. This is found in

Appendix 3 of Revenue Procadure 2003-64.
Also see Revenue Procedure 2005-77.

Nonqualified Intermediaries

If you are making a payment to an NQI, foraign
flow-thraugh entity, ar U5, branch that is using
Form W-8IMY fo transmit information about the
branch's account halders or customers, you can
treal the payment (or a part of the payment) as
reliably associated with valid documentation
from a specific payee only if, prior to making the
payment:

#* You can allocate the payment 1o a valid
Form W-8IMY,

= You can reliably determine how much of
the payment relates to valid documenta-
tion provided by a payee (a person that is
not itself a foreign intermediary, fiow-
fhrough entity, or LLS. branch), and

* You have sufficient information fo report
the payment on Form 1042-5 or Farm
1099, if reporting is required.
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The NQH, flow-through entity, or U.S. branch
must give you cerfain information on a withhold-
ing staterment that is associated with the Farm
W-BIMY. A withholding statement must be up-
dated to keep the information accurate prior to
each payment.

Withholding statement. In most cases, a
withholding statement must contain the follow-
ing information.

1. The name, address, and TIM (if any, or if
required) of each person for whom docu-
mentation is provided.

2. The type of documentation (documentarny
evidanca, Form W-B, or Form W-8) for
every persen for whom documentation has
been provided.

3. The status of the person for whom the dag-
umantation has been provided, such as
whether the person is a U.5. exempt recip-
ient (U.5. person exempt from Form 1089
reporting), U_S. non-exempt recipient (U.5.
person subject to Form 1099 reporting), or
a foreign person. For a foreign person, the
statement must indicate whether the per-
son is 8 baneficial owner or & foreign inter-
mediary, flow-through entity, ora U.S.
branch.

4. The type of reciplent the person s, based
on the recipient codes wsed on Form
1042-5.

5. Information allocating each paymant, by in-
come type, 1o each payee (including U.5.
exempt and U5, non-exempt recipients)
far whom documentation has been pro-
vided.

6. The rate of withholding that applies to each
fareign person to whaom a payment is allo-
cated.

7. A foreign payes's country of rasidence.

8. If a reduced rate of withholding is claimead,
the basis for a reducad rate of withhalding
(for example, porffalio interest, treaty ban-
efit, etc.).

9. In the case of treaty benefits claimed by
entities, whether the applicable limitation
on benefits statement and the statemeant
that the foreign person derives the income
for which treaty benefits are claimed, have
bean made.

10. The name, address, and TIN (if any) of any
other MOQI, flow-through entity, or LS.
branch from which the payee will diractly
receive a payment.

11. Any other information a withholding agent
requests to fulfill its reporting and withhold-
ing obligations,

Alternative procedure. Under this altemative
procadure the NQI can give you the information
that allocates aach payment to each foraign and
U5, exempt recipient by January 31 following
the calendar year of payment, rather than prior
to the payment being made as otherwisa ra-
quired. To take advantage of this procedure, the
MO must: (a) inform you, on its withholding
statemant, that it is using the alternative proce-
dure; and (b} obfain your consent. You must
recaive the withholding statemeant with all the
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required information {other than item ) pror to

making the payment,
used for payments io U.S. non-gxampt
JIGT)  recipients. Thereforeg, an NOQT must al-
ways provide you with allocation information for
al U.S. non-sxempl recipients prior o a pay-
ment being made.

Pooled withhelding infoermatien. |1f an NG|
uses the alttemative procedure, it must provide
you with withholding rate pool information, as
opposed to individual allocation information,
prior to the payment of a reportable amount. A
withholding rate pool is a payment of a single
type of income (as determined by the income
categories on Form 1042-5) that is subject to a
single rate of withhalding, For example, an NCH
that has foreign account holders receiving royal-
ties and dividends, both subject to the 15%: rate,
will provide you with information for two with-
holding rate poals (one for royalties and ane for
dividends). The NQI must provide you with the
payee specific allocation infarmation (informa-
tion allocating each payment to each payee) by
January 31 following the calendar year of pay-
ment.

Failure to provide allocation information.
If an NQI fails to provide you with the payee
specific allocation information for a withholding
rate pool by January 31, you must not apply the
alternative procedure to any of the NQI's with-
holding rate pools from that date forward. You
must treat the payees as undocumented and
apply the presumption rules, discussed |ater in
Fresumplion Auigs. An MQI is desmed to have
failad to provide specific allecation information if
it does not give you such information for more
than 10% of any one withholding rate pool.

However, if you receive such information by
February 14, you may make the appropnate
adjustments o repay any excess withholding
incurred between February 1 and on or bafore
February 14.

If the NG fails to allocate more than 10% of
the payment to a withholding rate pool by Febru-
ary 14 following the calendar year of payment,
you must file a Form 1042-5 for each account
hotder in the pool on a pro-rata basis. For exam-
ple, if there are four account holders in a with-
holding rate pool that receives a 3100 payment
and the NQI fails to allocate more than $10 of
the payment, you must file four Forms 1042-5,
one foreach account holder inthe pool, showing
525 of income to each. You must also check the
“Pro-rata Basis Reporting” box at the top of each
form. I, howewver, the nongualified intermediary
provides allocation information for 90% or more
of the payment 1o a withholding rate pool, the
pro-rata reporting method is not required. In-
stead, you must file a Form 1042-5 for each
account holder for whom you have allocation
information and report the unallocated part of
the payment an a Form 1042-5 issued 1o “un-
known recipient.”

This alfernative procedure cannat be

Withholding Foreign Partnerships

If you are making payments to a WP, you do not
have to withnald if the WP is acting in that
capacity. The WP must assume NRA withhold-
ing responsibility for amounts (subject to NRA
withholding) that are distributed to, orincluded in

the distributive share of, any direct partner. The
WP must withhold the amount required to be
withheld. A WP must provide you with a Form
W-BIMY that certifies that the WP is acting in
that capacity and a written statement identifying
the amaounts for which it is so acting. The Form
W-BIMY must contain the WP-EIN.

Responsibilities of WP. The WP must with-
hold an the date it makes a distribution af an
amount subject to NRA withholding to a direct
foreign pariner based on the Forms W-8 or W-9
it receives from its partners. If the partner's dis-
tributive share has not been distributed, the WP
must withihold on the partnar's distributive share
on the earlier of the date that the partnership
must mail or otherwise provide to the partner a
Schedule K-1 (Form 1065) or the due date for
furnishing the statement (whether ar not the WP
is required to furnish the statement).

The WP may determine the amount of with-
holding based on a reasonable estimate of the
partner's distributive share of income subject to
withholding for the year. The WP must correct
the estimated withholding to reflect the actual
distributive sharg on the earier of the dates
mentionad in the preceding paragraph. I that
date is after the due date (including extansions)
for filing the WP's Forms 1042 and 1042-5 for
the calendar year, the WF may withhold and
report any adjusiments in the following calandar
year.

Form 1042 filing. The WP must file Form
1042 even if no amount was withheld. In addition
to the information that is required for the Form
1042, the WP must attach a statement showing
the amounts of any over- or under-withholding
adjustments and an explanation of those adjust-
ments.

Form 1042-5 reporting. The WP can elect
to report payments made (o its direct partners on
apocled basis rather than reporting payments to
each direct partner. This electicn must be made
whean the WP withholding agreement is exe-
cuted. If the election was not made, the WP
must file separate Forms 1042-5 for each direct
pariner whose distributive share included an
amount subject to MRA withholding.

Smaller partnerships and trusts. Under a
special rule, a WP that has made a pooled
reporting elaction can treal parners of cerain
smaller partnerships and beneficiares or own-
ers of certain smaller frusts (Joint Account Prowvi-
sian) as direct partners. Thesa rules only apply
to a partinership or trust that meets the following
conditions,

# |tis & foreign partnership or foregign simple
or grantor trust.

* |tis a direct partner of the WP.

# |t doos not have any partner, baneficiary,
or owner that is a LS. person or a pass-
through partner, beneliciary, or awner,

For more information an applying these rules,
see section 10,01 of the WP agreement found in
Appendix 1 of Revenue Procedure 2003-64,
Also see Revenue Procedura 2004-21,

Related partnerships and trusts. Under a
special rule, a WP that has made a pooled
reporting election can treal direct partners of
cerain related parnerships and direct benefi-
ciaries or ownears of certain related trusts as
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direct partners. These rules only apply to a par-
nership or trust that meets the following condi-
tions.

1. It is a foreign parnership or foreign simple
or grantor trust.

2. Itis either

a. A direct partner of the WP, or

b, Anindirect partner of the WP that is a
parner, beneficiary, or owner of a part-
nership or trust to which the WP has
applied this rule.

For more information on applying these rules
see section 10,02 of the WP agreement found
in Appendix 1 of Revenue Procedure 2003-64.
Also see Revenue Procedure 2005-77.

Mot acting as WP. A foreign parinership that
is not acting as a WP is a nonwithholding foraign
partnership. This occurs if a WP is not acting in
that capacity for some or all of the amounts it
recaives from you. Also, a WP genarally is a
nonwithholding foreign partnership for amounts
distributed 1o, or included in the distributive
share of, pass-through partners or indirect part-
ners.

You must treal payments made to a
nonwithhalding foreign partnership as made to
the partners of the partnership. The partnership
must provide you with a Form W-BIMY (with Part
VI completed), a withholding statemant identify-
ing the amounts, the withholding cerificates or
documentary evidence of tha pariners, and the
information shown earlier under Withfrofding
statement under Nonqualified Infermediaries.

Withholding Foreign Trusts

It you are making payments toa WT, you do not
have to withhold if the WT is acting in that capac-
ity. The WT must assume NRA withhakding re-
sponsibility for amounts (subject to NRA
withholding) that are distributed to, orincluded in
the disfributive share of, any direct beneficiary or
owner, The WT must withhold the amaunt re-
quired 1o be withheld. A WT must provide you
with a Form W-BIMY that certifies that the WT is
acting in that capacity and a written staternent
identifying the amounts for which it is so acting.
Thie Form W-BIMY must contain the WT-EIN.

Responsibilities of WT. The WT must with-
hotd on the date it makes a distribution of an
amount subject o NRA withholding o a direct
foreign beneficiary or awner. If the baneficiary's
or owner's disributive share has not been dis-
tributed, the WT must withhold on the benefi-
ciary's or owner's distributive share on the
earlier of the date that the trust must mail or
otherwise provide to the beneficiary or owner a
Schedule K-1 (Farm 1041) ar the due data for
furnighing the statement (whethar or not tha WT
is required to furnish the statement),

The WT may determineg the amount of with-
holding based on a reasonable estimate of the
beneficiary's or owner's distributive share of in-
come subject to withholding for tha year, The
WT must correct the estimated withholding to
reflact the actual distributive share on the earier
of the dates mentioned in the precading para-
graph. If that date is after the due date (including
extensions) for filing the WT's Forms 1042 and
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1042-5 for the calendar year, the WT may with-
hold and repart any adjustments in the following
calendar year.

Form 1042 filing. The WT must file Form
1042 even if no amount was withheld. In addition
to the information that is required for the Form
1042, the WT must attach a statement showing
the amounts of any over- or under-withholding
adjustments and an axplanation of those adjust-
ments,

Form 1042-5 reporting. A WT can elect to
report payments made 1o its direct beneficiaries
or owners on a pooled basis rather than report-
ing payments to each direct beneficiary or
owner, This election must be made when the
WT withholding agraement s executad. If the
election was not made, the WT must file sepa-
rate Forms 1042-5 for each direct beneficiary or
owner whose distributive share included an
amount subject to MRA withholding.

Smaller partnerships and trusts. Under a
special rule, a WT that has made a pooled re-
porting election can treat partners of cerain
smaller partnarships and beneficiares or own-
ars of certain smaller frusts (Joint Account Provi-
sion) as direct beneficiaries or owners. These
rules only apply to a partnership or frust that
meats the following conditicns.

# |tis a foraign partnership or foreign simple
ar grantar trust.

# |tis a direct partner, beneficlary, or cwner
of the WT.

= |t does not have any pariner, beneficiary,
or owner that is a U5, person or a pass-
fhrough partner, beneficiary, or owner.

For more information an applying these rules,
see section 10001 of the WT agreement found in
Appendix 2 of Revenue Procedure 2003-64.
Also see Revenue Procedure 2004-21.

Related partnerships and trusts. Under a
special rule, a WT that has made a pooled re-
posting election can treat direct partners of cor-
tain related partnerships and direct beneficiaries
or owners of certain related trusts as direct ben-
eficiaries or owners. Thase rules only apply to a
partnership or trust that meets the following con-
ditians.

1. It is a foreign parnership or foreign simple
or grantor trust.

2. Itis either:

a. A direct beneficiary or owner of the WT,
or

b, An indirect beneficiary or awner of the
WT that is a pariner, benaficiary, or
owner of a partnership or trust 1o which
the WP has applied this rule.

For more Information on applying these rules,

see section 10,02 of the WP agreement found
in Appendix 2 of Revenue Procedure 2003-64.
Alzo zee Revenue Procedure 2005-77.

Mot acting as WT. A foreign trust that is not
acting as a WT is a nonwithholding farsign trust,
This occurs if a WT is not acting in that capacity
for some or all of the amounts it receives from
you. Also, a WT generally is a nanwithholding

foreign trust for amounts distributed to, or in-
cluded in the distributive share of, pass-through
beneficiaries or owners or indirect beneficiaries
Or OWNers,

In most cases, you must treal payments
made to a nonwithholding foreign trust as made
ta the beneficianes of a simple trust ar the own-
ers of a grantor trust. The trust must provide you
with a Form W-8IMY (with Part V1 completed), a
withholding statemant identifying the amounts,
the withholding certificates or documeantary avi-
dence of the beneficiares or owners, and the
information shown earlier under Withialding
staterment under Nonqualified infermediaries.

Standards of Knowledge

You must withhold in accordance with the pra-
sumption rules {discussed later) if you know or
have reason to know that a Form W-8 or docu-
mentary evidence provided by a payee is unrali-
able or incarract. If you rely on an agent to oblain
documentation, you ane congiderad to know, orf
have reason to know, the facts that are within
the knowledge of your agent.

Reason To Know

In most cases, you are considered 10 have rea-
son to know that a claim of U.S. status or of a
reduced rate of withholding is incorrect if state-
ments contained in the withholding certificate or
other documentation, or other relevant facts of
which you have knowledge, would cause a rea-
sonably prudent person in your position 1o gues-
ticn the claims made.

Financial institutions (including a regulated
investment company) are treated as having rea-
son to know documentation is unreliable ar in-
comect for payments on marketable securities
only in the circumstances discussed next. If the
documentation is considered unreliable or incor-
rect, you must get new documentation, How-
ever, you may rely on the original
documentation If you receive the additional
statements and/or documentation discussed.

Thie circumstances, discussed naxt, also ap-
ply to a withholding agent that is not a financial
institution or making a paymeant on marketable
securities. However, these withholding agents
are not limited to these circumstances in deter-
mining if they have reason to know that docu-
mentation is unreliable or incorrect. These
withholding agents cannot base their determina-
tion on the recelpt of additional statements or
documents. They need to get new documenta-
ticn.

Withholding Certificates

You have reasan to know thal a Form W-B
provided by a direct account holder that is a
foreign person is unreliable or incorrect if:

& The Form W-8 is incomplete with respect
to any item on the farm that is relevant to
the claims made by the account holder;

* The Form W-8 contains any information
that s incongistent with the aceount
holder's claim;

#» The Form W-8 lacks information neces-
sary to establish enfittement to a reduced
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rate of withholding, if a reduced rate is
claimed; or

= You have infermation nat contained an the
farm thal is nconsistent with tha claims
made on the form.

Establishment of foreign status. You have
reason to know that a Form W-8BEN or Form
W-BEXP is unreliable or incorrect to establish a
direct account haolder's status as a foreign per-
son i

1. The Form W-8 has a parmanent residence
address in the United States;

2. The Form W-8 has a mailing address in
the United States;

3. You have a residence or mailing address
as part of your account infarmation that is
an address in the United States;

4. The person providing the cerificate notifies
you of a new residence or mailing address
in the United States; or

5. If the Form W-8 is provided with respect to
an offshore account, the account holder
has standing instructions directing you to
pay amounts from its account to an ad-
dress or account maintained in the United
States.

Mote. [tems (2) and (3) do not apply if the
5. malling address is provided on a Form W-8
recaived before December 31, 2001.

You may, however, rely on a Form W-8 as
establishing the account holder's foreign status
if any of the following apply:

1. You receive the Form W-8 from an individ-
ual and:

a. You possess or obtain documentary ev-
idence (that does not contain & L5,
addrass) that was provided within the
last three years, was valid when pro-
vided, supports the claim of foreign sta-
tus, and the benaficial cwner provides
you with a reasonable explanation in
writing supporting the account holder's
foraign status: or

b. If the account iz maintained at your of-
fice cutside the United States, you are
required to repart annually a payment o
the account holder on a tax information
staterment filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

2. You receive the Form W-8 from an entity
that is not a flow-through entity and:

a. You have in your possession or oblain
documentation that substantiates that
the entity is organized or created under
foraign law, or

. If the account i maintained at your of-
fice outside the United States, you are
required to report annually a payment to
the account holder on a tax information
statement filed with the tax authority of
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the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

3. The account holder has provided standing
Instructions to make paymaents with ra-
spect to its offshore account to a U5, ac-
count or U.S. address if the account holder
provides a reasonable explanation in writ-
ing that supports the account holder's for-
eign status.

Claim of reduced rate of withholding under
treaty. You have reason 10 know that a Form
W-SBEN provided by a direct account holder to
claim a reduced rate of withholding under a
treaty is unreliable or incorrect for purposas of
establizhing the account holder's residency in a
treaty country if:

+ The permanent residence addrass on the
Form W-BBEM is not in the treaty country
or the beneficial owner notifies you of a
naw permanent residence address that is
nat in the reaty country,

# The permanent residence addrass on the
Form W-BBEM Is in the treaty country but
the withholding cerificate (or your account
information) contains a mailing address
that is not in the treaty country, ar

* The account holder has standing instruc-
fions for you to pay amounis from iis ae-
count 1o an address or an account not in
the treaty country.

You may, however, rely on a Form W-BBEN
as establishing an account holder's claim of a
reduced rate of withbolding under a traaty if any
of the fallowing apply.

1. The permanant residencs address is not in
the treaty country and:

a. The account holder provides a reasona-
ble explanation for the permanent resi-
dence address outside the treaty
cauntry, or

b, You possess or obtain documentary ev-
idence that establishes residency in a
traaly country.

2. The mailing addrass is nol in the treaty
country and:

a. You possess or obitain additional docu-
mentation (that does not contain an ad-
dress outside the treaty country)
supporting the beneficial owner's claim
of residence in the treaty country,

b, ¥ou possess or obtain documentation
that establishes that the benaficial
owner is an enfity organized in a treaty
cauntry,

. You know that the address outside the
treaty country is a branch of a bank or
insurance company that is a resident of
the treaty country, or

d. You obtain a written stalemant from tha
bemeficial owner that reasonably estab-
lishes its entitlement to treaty benefits.

3. You have instructions to pay amounts
outside the traatly country and the account
holder gives you a reasonable explanation,
im writing, establishing residence in the ap-
plicable traaty country,

Documentary Evidence

Yau have reason to know that documentary avi-
dence provided by a direct accownt holder that is
a foreign person is unreliable or incorect if:

+ The documentary evidence does not rea-
sonably establish the identity of the person
presenting the documentary evidence;

= The documentary evidence contains infor-
mation that is inconsistent with the ac-
count holder's claim of a reduced rate of
withholding; or

= You have account information that is in-
consistent with the account holder's claim
of a reduced rate of withholding, or the
documentary evidence lacks information
nacessary to establish a reduced rate of
withholding. For example, the doecumen-
tary evidence does not contain, or is not
supplemented by, statements regarding
the derivation of tha income or compliance
with limitations on benefits provisions in
the case of an enlity claiming Irealy bene-
fits.

Establishment of foreign status. You have
reason to know that documentary evidence is
unreliable or incarrect to establish a direct ac-
count holder's stalus as a forelgn person if:

=+ The only mailing or residence address on
documentary evidence provided after De-
cember 31, 2000, is an addrass at a finan-
cial institution (unless the financial
institution is the beneficial owner), an
in-care-of address, or a P.O. box;

#* You have a mailing or residence addross
for the account holder in the Linited States
or if the account halder notifies you of a
new address in the United States; or

# The account holder has standing instruc-
fions directing you o pay amounts from
tha accounl to an address or account
maintained in the United States.

You may, however, rely on documantary avi-
dence as establishing an account holder's for-
eign status it any of the fallowing apply.

1. The mailing or residence address is in the
United States, you receive the documen-
tary evidence from an individual, and

a. You possess or obtain additional docu-
mentary evidence (that does not con-
tain & U.5. address) supparting the
claim of foreign status and a reasonable
explanation in writing supporting the ac-
count holder's foreign status,

b. You possess of obtain a Form W-B that
contains a permanent residence ad-
dress and mailing address outside the
United States (or if a mailing address is
inside the United States the account
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holder provides a reasonable explana-
tian, in wriling, supparting the accaunt
holder's foreign status, or the Form W-8
was received before December 31,
2001}, or

¢, Tha account is maintained at your office
outsida the United States and you are
required to repart annually a payment to
the account holdar on a tax information
statement filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

2. The mailing or residence address is in the
United States, you receive the documen-
tary evidence from an entity (other than a
flowe-through entity) and:

a. You possess or obtain documentation
to substantiate that the entity is actually
organized under the laws of a foraign
country,

b. ou obtain a valid Form W-8 that con-
tains a permanent residence address
and mailing address outzide the Unitad
States (or if a mailing address is inside
the United States, the accournt holder
provides additicnal documentarny avi-
dence sufficient to establish the account
holder's foreign status, or the Form W-8
was recelved before December 31,
2001), or

c. The account is maintained at an office
outside the United States and you are
required to repart annually a payment 1o
the account holder on a tax information
staterment filed with the tax authority of
the country in which your office is lo-
cated and that country has an income
tax treaty in effect with the United
States.

3. You have instructions to pay amounts to
an address or an account in the United
States and the account helder provides
you with & reasonable explanation, in writ-
ing, that supports the account holder's for-
eign status.

Claim of reduced rate of withholding under
treaty. “ou have reason to know that docu-
mentary evidence provided by a direct account
holder to claim a reduced rate of withholding
under a treaty is unreliable or incorrect for pur-
pozes of astablizhing the account holder's ragi-
dency in a treaty country if:

= You have a mailing or residence address
far the account haolder that is oulside the
applicable treaty country,

#* The only address that you have {whather
in or outside the treaty country) is a P.O,
box, an in-care-of address, or the address
of a financial instilution (that is not the
beneficial owner of the income), or

# The account holder has standing instruc-
fions for you to pay amounts from its ac-
count to an address or account not in the
freaty country.
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You may, however, rely on documentary evi-
dence as establishing an aceount holder's claim
of a reduced rate of withholding under a treaty if
any of the following apply.

1. The mailing or residence address is
outside the treaty country and:

a. You possass or oblain additional docu-
mentary evidence supporting the ac-
count helder's claim of residence in the
traaty country (and the documentary av-
idence does not contain an address
outside the treaty country, a P.O. box,
an in-care-of addrass, or the addrass of
a financial institution),

b. ¥You possess or oblain documentary ev-
idence that establishes that the account
holdar is an entity omanized in a treaty
country, or

c. ou obtain a valid Form W-S8BEM that
cantains a permanent residence ad-
drass and a mailing address in the ap-
plicable treaty country.

2. You have instructions to pay amounts
outside the treaty country and the account
holder gives you a reasonable explanation,
i writing, establishing residence in the ap-
plicable treaty country.

Indirect Account Holders

A financial institution that receives documenta-
tian fram a payee through an MO, a
flowe-through entity, or a LS. branch of a foraign
bank or insurance company subject to U.S. or
state regulatory supemision has reason o know
that the documentary evidence ks unreliable or
incarrect if & reasonably prudent person in the
financial institution's position would guestion the
claims made. This standard requires, but is not
limited ta, compliance with the following rules,

Withholding statement. You must review the
withholding statement provided with Form
W-BIMY and may not rely on information in the
staternent o the extant the information does not
support the claims made for a payee. You may
not treat a payee as a foreign person if a U3,
address is provided for the payee. You may not
treat a person as a resident of a country with
which the United States has an income fax
treaty if the address for the person is outside the
treaty country.

You may, however, treat a payee as a for-
eign parson and may traat a foreign parson as a
resident of a treaty country if a reasonable ex-
planation is provided, in wrting, by the NI,
flow-through entity, ar U.5. branch.

Withholding certificate. I you receive a
Form W-8 for a payee in association with a Form
W-BIMY, you must review each Form W-8 and

venfy that the information is consistent with the
information an the withholding staternent, If
thare is a discrepancy, you may raly on the Form
W-8, if valid, and instruct the N, flow-through
entity, ar U.S. branch to corract the withholding
statement, or, alternatively, you may apply the
presumption rules, discussed later in Presump-
fion Rules, to the payee.

Documentary evidence. If you receive docu-
mentary evidence for a payee in association
with a Form W-BIMY, you must review the docu-
mentary evidence provided by the NOI,
flow-through entity, or U.5. branch to determine
that there is no obvious indication that the payee
is a U.S. person subject to Form 1099 reporing
or that the documentary evidence does not es-
tablish the identity of the person who provided
the documentation (for example, the documen-
tary evidence does not appear to be an identifi-
cation document).

Presumption Rules

If you cannot rellably associate a payment with
valid documentation, you must apply certain
presumption rules ar you may ba liable for lax,
interast, and penalties. If you comply with the
presumption rules, you are not liable for tax,
interast, and panalties avan if the rate of with-
holding that should have been applied based on
the payee's actual status s different from that
prasumed.

The presumption rules apply to detarming
the status of the person you pay as a WS, or
foreign person and other relevant characteris-
ticg, such as whaether the payea is a beneaficial
owner or intermadiary, and whether the payee is
an individual, corporation, partnership, or trust,
You are not permitted to apply a reduced rate of
MRA withholding based on a payee’s presumed
status if documentation is reguired to establish a
reduced rate of withholding. For example, if the
payee of interest is presumed to be a foraign
person, you may nat apply the portfolio interast
axception of a reducad rate of withholding under
a tax treaty since both exceplions require docu-
mentation.

If you rely on your actual knowledge about a
payee’s status and withhold an amount less
than that required under the presumplion rules
or do not report a payment that is subject to
reporting undear the presumption rules, you may
be liable for tax, interest, and penalties. You
should, however, rely on your actual knowledge
if doing so results in withholding an amount
greater than would apply under the prasumplion
rules or in reporting an amount that would not be
subject to reporting under the presumption
rules,

The presumption rules, in the absence of
documentation, for the subject matter are dis-
cussed in the regulation section indicated on
Chart A.
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Chart A. Presumption Rules in the
Absence of Documentation

For the See regulations
presumption section:
rules related to:

1.1441-1(b)(3);
Payee's status 1.6049-5(d)
Effectively
connected income | 1.1441-4(a)(2)
Partnership and its | 1.1441-5(d);

parners 1.1448-1{c)(3)

Estate or trust and
its beneficiaries or

owner 1.1441-5(2)(5)

Foreign
tax-exempt
organizations
(including private
foundations)

1.1441-9(b)(3)

Income Subject to
NRA Withholding

This section explains how to datarmine it a pay-
ment is subject to NRA withholding.

A payment is subject to NRA withholding if it
is fram sourcas within the United States, and it is
either:

# Fixed or determinable annual or periodical
(FDAF) income, or

& Certain gains from the disposition of tim-
ber, coal, and iron ore, or from the sale or
exchange of patents, copyrights, and simi-
lar intangible proparty.

In addition, a payment is subjact o MRA with-
holding it withholding is specifically reguired,
even thowgh it may not constitute U5, source
income or FDAP income. For example, corpo-
rate distributions may be subject 1o NARA with-
holding even though a part of the distribution
may be a return of capital or capital gain not
otherwise subject to NRA withholding.

Amounts not subject to NRA withholding.
The following amounts are not subject to NRA
withholding.

= Porfolio interast on bearer obligations or
toreign-targeted ragisterad obligations if
fhose obligations meaat cartain require-
ments, See Interest, later,

#» Bank deposit interest that is not effectively
connected with the conduct of a U.S. trade
or business. See /nfarest, later.

= Onginal issue discount on certain short-
term obligations. See Original issue dis-
caunt, later.

= Monbusiness gambling income of a non-
resident alien playing blackjack, baccarat,
craps, roulette, or big-6 wheel in the
United States. Sea Gambling winnings,
later.
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= Amounts paid as par of the purchase
price of an abligation sold batween inter-
ezt payment dates. See Interast, latar.

+ Orginal Issue discount paid on the sale of
an abligation other than a redemption. See
Ciginal issue discount, laber,

* [nsurance premiums paid on a confract is-
sued by a foreign insurer.

Source of Income

In most cases, income is from WS, sources if it
is paid by domestic corporations, U.S. citizans
or resident aliens, or entities formed under the
laws of the United States or a state. Income is
alsa fram LLS. sources if the property that pro-
duces the income Is located in the United States
or the services for which the income is paid were
performad in the United States. A payment is
treated as baing from sources within the United
States if the source of the payment cannot be
detarmined al the time of paymeant, such as faas
for parsonal sarvices paid before the services
have been performed. Other source rules are
summarized in Chart B and explained in datail in
the separate discussions under Withholding on
Specific Income, later,

In most cases, interest on an obligation of a
fareign corporation or foreign partnership is for-
eign-sourca incoma. If the entily is engaged in a
trade or business in the United States during its
tax year, interest paid by such enfity is treated as
from U_S. sources anly if the interast is paid by a
.5, trade or business conducted by the entity or
is allacable to income that is treated as effec-
tively connacted with the conduct of a U.5. trade
or business. This applies to a foreign partner-
ship only if it is predominantly engaged in the
active conduct of a trade or business outside the
United States.

Guarantee income. Certain amounts paid, di-
rectly or indirectly, for the provision of & guaran-
tee of indebledness issued after September 27,
2010, are from U.5. sources. The amounts must
be paid by one of the following:

1. A noncorparate LS, resident or a LS,
corporation for the provizion of a guaran-
tee of the resident or corporation, or

2. Any foreign person for the provision of a
guarantee if the payment is connected with
imcome that Is effectively connected, or
treated as effectively connected, with the
conduct of a LS, trade or business.

Personal service income. If the income is for
personal sarvices perormed in the United
States, it Is from U.S. sources. The place where
the services are performed determines the
source of the income, ragardiess of whare the
contract was made, the place of payment, or the
residence of the payer.

However, under certain circumstances, pay-
ment for personal services performed in the
United States is not considered income from
sources within the United States. For informa-
fion an this exception, see Fay for Personal
Services Parformed, later.

It the income is for personal services per-
formed parily in the United States and partly
outside the United States, you must make an

accurate allocation of income for services per-
farmed in the United States based an the facls
and circumstances. In most cases, you make
this allocation on a time basis. That is, U.5.
source income s the amount that rasults from
rultiplying the total amount of pay by the follow-

ing fraction:

Number of days services are perfarmed in the
United States

Tatal number of days of service far which
compensation is paid

Chart B. Summary of Source Rules

for FDAP Income

IF you have:

Pay for parsonal
sarvices

Dividends

Interast

Rents

Royalties —Patants,
copyrights, ete,

Royalties — Matural
resources

Pansions:
Mrstributions
attrbutable 1o
cantributions

Pansions:
Investment earnings
on contributions

Scholarships and
fellowship grants

Guarantaa of
indebledness

THEM the source of
that income is
determined by:

Whare the services
are perarmed

The type of
corporation (LS. or
fareign)

The residence of the
payer

Whare the propery is
located

Whare the propery is
used

Whare the propery is
located

Where the services
were parformead while
a nanresidant alien

The location of
pansion trust

In most cases, the
residence of payer

The residence of the
dabtor or whether the

payment is effectively
connected with a LS.
frade ar business

Empiloyees. If the services are perdormed
parily in the United States and partly cutside the
United States by an employee, the allocation of
pay, ather than certain fringa benefits, is deter-
rnined on a time basis. The following fringe ben-
efits are sourced on a gecgraphical basis as
shown in the following list.

* Housing — emplayee’s main job location.
# Education = employee's main job location.

# Local transportation — employee's main
job location.

= Tax reimbursement — jurisdiction impos-
ing tax.

# Hazardous or hardship duly pay — loca-
tion of pay zone.

+ Maving expense reimbursement — em-
ployee's new main job location.
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For information on what is included in these
benefits, see Regulations seclion
1.861=-4(b )20

An emplovea’s main job location (principal
place of work) is wsually the place where the
employes spands maost of his or her working
time. If there is no one place where most of the
wark time is spent, the main job location is the
place where tha work is centerad, such as where
the employee reports for work or is otherwize
required to base his or her work,

An amployes can use an alternalive basis
based on facts and circumstances, rather than
the time or geographical basis. The employee,
not the employer, must demonstrate that the
alternative basis more properly determines the
source of the pay ar fringe benafits,

Territorial limits. \Wages received for sery-
ices rendered inside the territorial limits of the
United States and wages of an alien seaman
earned on a voyage along the coast of the
United States are regarded as from sources in
the United States. Wages or salaries for per-
sonal services performed in a mine or on an oil
or gas well located or being developed on the
continental shelf of the United States are treated
as fram sowurces in the United States.

Income from the performance of services
directly related to the use of a vessel or aircraft is
treated as derived entirely from sources in the
United States if the use begins and ends in the
United States. This income is subject to NRA
withholding if it is not effectively connacted with
a 5. trade or business. If the use sither baging
or ends in the United States, see Transportation
income, later,

Crew members. Income fram the parlorm-
ance of services by a nonresident alien In con-
nection with the individual's temporary presance
in the United States as a regular member of the
craw of a forelgn vessel engaged in trangporta-
tion between the United States and a foreign
country of a LS. passession is nol income fram
5. sources.

Scholarships, fellowships, and grants.
Scholarships, fellowships, and grants are
sourced according to the residence of the payer.
Those made by enfities created or domiciled in
the United States are generally treated as in-
come from sources within the United States.
However, see Achivities ouwfside the United
States, next. Those made by entities created or
domiciled in a foreign country are treated as
incame from foreign sources,

Activities oulside the United States. A
scholarship, fellowship, grant, targeted grant, or
an achievement award received by a nonresi-
dent alien for activities conducted oulside the
United States is treated as foredgn source In-
COMme.

Pension payments. The source of pensicn
payments is delermined by the part of the distri-
buticn that constitutes the compensation ele-
ment (employer contributions) and the part that
constitutes the eamings element (the invest-
et NCorme).

The compensation alemant is sourced the
same as caompensation from the performance of
personal services. The part attributable to ser-
ices performed in the United States is U3,
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source income, and the pan attnibutable to sery-
ices performed oulside the United States is far-
eign source income.

Employer contributions to a defined benefit
plan covering mare than one individual are not
mada for the benefit of a specific participant, but
are made based on the total liabilities o all
participants. All funds held under the plan are
available to provide benefits to any participant. If
the payment is from such a plan, you can use
the methad in Bevenue Procedure 2004-37 1o
allocate the payment to sources in and out of the
United States. Revenue Procedure 2004-37,
2004-26 1| R.B.1098, is availabla al www.irs gow’
rb2004-26 IRE/ands. htm.

The earnings part of a pension payment is
LS. source income if the trust is a U.S. trust,

Fixed or Determinable
Annual or Periodical Income
(FDAP)

FOAP income is all Income except:

=+ (Gains from the sale of property (including
market discount and opficn premiums but
not including ariginal issue discount), and

= |tems of income excluded from gross In-
come without regard to U.S. or foreign sta-
fws of the owner of the income, such as
tax-axempt municipal bond interast and
qualified scholarship income.

Tha following tems are examples of FDAP
incame,
+ Compensation for persanal services,

# Dividends, including dividend equivalent
payments,

#* |nlanest

= Original Issue discount.

* BEMIC excess inclusion income.
#* Pensions and annuities.

= Alimony.

#* Real property income, such as rents, other
fhan gains from the sale of real propearty.

* Royalties.

# Taxable scholarships and fallowship
grants.

& (Other taxable grants, prizes, and awards.

= A sales commission paid or credited
mianthly.

= A commission paid for a single fransac-
tion.

#* The distributable nat income of an estate
or trust that is FDAP income and must be
distributed currently, or has been paid or
cradited during the tax year.

* FDAP income distibuted by a partnership
that, or such an amount that, although not
actually distributed, is includible in the
gross income of a forelgn partner.

= Taxes, mortgage interest, or insurance
premiums paid to or for the account of, a
nanresident alien landlord by a tenant
under the terms of a lease,

# Publication rights,

# Prizes awarded to nonrasident alien artists
for pictures exhibited in the United States.

#+ Purses paid to nonresident alien boxers
for prize fights in the United States.

* Prizes awarded to nonresident alien pro-
fessional golfers in golfing tournameants in
the United States.

Installment payments. Incomea can be FDAP
incame whather it is paid in a seres of repeated
payments or in a single lump sum. For exampla,
£5,000 in royalty Iincome would be FDAP in-
come whether paidin 10 payments of 3500 each
or in one payment of 35,000,

Insurance proceeds. Income derived by an
insured nonresident alien from U5, sources
upon the surrender of, or at the maturity of, a life
insurance palicy, is FOAP income and is subjact
to NRA withholding. This includes income de-
rived under a life insurance contract issued by a
fereign branch of a U_S_ life insurance company.
The proceeds are income to the extent they
exceed the cost of the policy.

However, certain payments recaived under a
life insurance contract on the life of a terminally
of ehronically [l individual before death (accalor-
ated death beneafitz) may not be subject to tax.
This also applies to cerfain payments received
for the sale or assignment of any part of the
death benefit under contract to a viatical settle-
ment provider., See Publication 525, Taxable
and Montaxable Income, lor mare infarmation,

Racing purses. Racing purses are FDAP in-
come and racetrack operators must withhold
30% on any purse paid to a nonresident alien
racehorse owner in the absence of definite infor-
maticn contzined in a statement filed together
with a Form W-BBEN that the owner has not
raced, or does not intend to enter, a horse in
anather race in the United States during the tax
year. If available information indicates that the
racahorse cwner has raced a horse in another
race in the United States during the tax year,
then the statement and Form W-S8BEN filed for
that year are ineflective. The owner may be
exemnpt from withholding of tax at 30% on the
purses if the owner gives you Form W-BECI,
which provides that the income is effectively
connected with the conduct of a LS. trade or
business and that the income is includible in the
OWNEr's Qross INCome,

Covenant not to compete. Payment received
for a promise not to compete is generally FDAP
income. Its source iz the place where the prom-
isor forfeited his or her right to act. Amounts paid
te a nonresident alien for his or her promise not
to competa in the Unitad States are subject to
MEA withholding.
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Withholding on
Specific Income

Different kinds of income are subject to different
withholding requirements.

Effectively Connected
Income

In mest cases, when a forelgn person engages
in a trade or business in the United States, all
income from sources in the United States con-
nected with the conduet of that trade or business
is considered effectively connected with a U.3.
business. FOAP income may or may nof be
effectively connected with a U.S. business. For
example, effectively connected income includes
rents from real property if the alien choases o
treat that income as effectively connacted with a
5. trade or business.

The factors to be considerad in establishing
whather FDAP income and similar amounts are
effectively connected with a US. trade or busi-
ness include;

= Whether the income is from assets used
i, ar hald for wse in, the conduct of that
trade or business; or

= Whaether the activities of that trade or busi-
ness were a material factor in the realiza-
tion of the income.

Incame from securitles. There s a special
rule determining whether income from securities
is effectively connected with the aclive conduct
of a U_5. banking, financing, or similar buginess.

If the foreign person's LS. office actively
and materially participates in soliciting, negotiat-
ing, ar performing other activities required to
arrange the acquisition of securities, the U.3.
source interest or dividend income from the se-
curities, gain or loss rom their sale or axchange,
income or gain econcmically equivalent to such
amounts, or amounts received for providing a
guarantes of indabledness, is atiributabla to the
5. office and is effectively connected income.

Withholding exemption. In most cases, you
do not need to withhold tax on income if you
recaive a Form W-BECI on which a foraign
payee represents that:

# The foraign payee is the beneficial ownar
of the income,

#» The income is effectively connacted with
the conduct of a trade or business in the
United States, and

#* The income is includible in the payee's
Qross income,

This withholding exemption applies to income
for services perfarmed by a foreign partnership
or forelgn corporation [unless item (4) below
applies to the corporation). The exemption does
not apply, howeaver, to:

1. Pay for personal services performed by an
individual,

2. Effectively connected taxable Income of a
partnership that is allocable to its foreign
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pariners (see Fartnership ¥Mithholding an
Effectively Connected Income, later),

3. Income from the disposition of a U.3. real

property interest (see ULS. Real Proparty
Interest, later), or

4. Payments to a foraign corporation for per-
sonal services if all of the following apply:

a. The fareign corporation atherwise quali-
fies as a personal holding company for
income tax purposes,

b. The foreign corporation receives
amounts under a contract for personal
sarvices of an individual whom the cor-
poration has no right fo designate, and

¢, 25% ar more in value of the outstanding
stock of the fareign corporation at some
time during the tax year iz owned, di-
rectly or indirectly, by or for an individ-
ual who has performed, is to perorm, or
may be designated as the one to per-
form, the sarvices called for under the
cantract.

Motional principal contract income. Certain
payments altributable to a notional principal
contract are not subject 1o MRA withholding re-
gardlezs of whather a Form W-8ECI is provided.
However, specified notional principal contract
income {described later under Dividend
equivalent payments) is subject ta withhalding.

Income from a noticnal principal contract is
subject to reporing on Form 1042-5 1f it is effec-
tivaly connected with the eonduct of a trade or
business in the United States. You must treat
the income as effectively connected with a LS.
trade or business il you pay the income to, or to
the account of, a qualiied business unit (a
branch) of a foreign person located in the United
States or a qualified business unit located
outside the United States and you know, or have
reason to know, the income is effectively con-
nected with the conduct of a U.5. trade or busi-
ness. You do not need to treat notional principal
contract income as effectively connected if you
receive a Form W-8BEN that represents that the
income is not effectively connected with the con-
duct of a LS. trade or business or if the payee
provides a representation in a master agree-
mentl oF in the confirmation on the paricular
notional principal contract transaction that the
payeeisall 5. person or anon-ULS. branch of a
foreign parson.

Income paid to U.5. branch of foreign bank
or insurance company. A payment toa U3,
branch of a foreign bank ar & foreign insurance
company that is subject to U.S. regulation by the
Federal Reserve or state insurance authorities
is presumed to be effectively connected with the
conduct of a trade or business in the United
States unless the branch provides a Form
W-BBEMN or Form W-8IMY for the income. If a
.S, branch of a foreign bank of ingurance com-
pany recelves income that the payer did not
withhold upon because of the presumption that
the income was effectively connected with the
.S, branch's trade or business, the .S, branch
is required to withbald an the income it it is in fact
not effectively connectad with the conduct of its

trade or business in the United States. Withhold-
ing s required whether the payment was col-
lected on behalf of other persons or on behalf of
another branch of the same entity.

Income Not
Effectively Connected

This section discusses the specific types of in-
come that are subject to NRA withholding. The
income codes contained in this section corre-
spond lo the income codes used on Form
1042-5 (discussed later), and in most cagses, on
Tables 1 and 2 found at the end of this publica-
tion.

You must withhold tax at the statutory ratas
shown in Chart C unless a reduced rate or ex-
emplion under a tax trealy apples, For U.S.
source gross income that is not effectively con-
nected with a U.5. trade or business, the rate is
usually 30%. In mast cases, you must withnakd
the tax at the time you pay the income to the
foreign person. See When to withhold, earlier.

Interest

Interest from U5, sources paid to foreign pay-
ees s subject to MRA withholding. When making
a payment on an interest bearing obligation, you
must withhold on the gross amount of stated
interast payable on the interest payment data,
even if the payment or a part of the payment
may be a return of capital rathar than interast,

A zubstitute interest payment made 1o the
transferor of a secunty in a securities lending
transaction or a sale-repurchase transaction is
treated the same as the interast on the rans-
ferred security. Use Income Code 33 to report
these substitute payments,

Interest paid by U.5. obligors—general {In-
come Code 1).  With specific exceptions, such
as portffalio interest, you must withhold on inter-
est paid or credited on bonds, debentures,
nodes, open account indebtedness, govermmen-
tal obligations, certain deferred payment ar-
rangements (as provided in section 483 of the
Internal Revenue Code} or other evidences of
indebtednass of LS. obligors. LS. obligors in-
clude the U.5. Government or its agencies or
instrumentalities, any U.3. citizen or resident,
any LS. corporation, and any U.S. partnership.

If, in a sale of a corporation’s property, pay-
ment of the bonds or other obligations of the
corparation is assumed by the buyer, that buyer,
whaether an individual, parinership, or corpora-
tion, must deduct and withhold the taxes that
would be reqguired 1o be withheld by the selling
cofporation as If there had been no sala o
transfer. Also, if interest coupons are in default,
the tax must be withheld on the gross amount of
interest whether or not the payment is a retum of
capital or the payment of income.

A resident alien paying interest on a margin
account maintained with a foreign brokerage
firm must withhold from the interest whether the
interast is paid directly or constructively.

Intarest on bonds of a U.S. corporation paid
to a forelgn corparation ndt engaged in a trade
or business in the United States is subject to
MAA withholding even if the interest is guaran-
teed by a forelgn corporation that made pay-
ment outside the United States.
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Domestic corporations must withhold on in-
terest cradited 1o foraign subsidianes or foraign

parants.

Original issue discount (Income Code 30).

Original issue discount paid on the redempticn
of an abligation is subject to NRA withholding,
Original issue discount paid as part of the
purchase price of an obligation sold or ex-
changed, other than in a redemption, is nat sub-
ject to NRA withholding unless the purchase is
part of a plan the principal purpose of which is to
avoid tax and the withholding agent has actual
knowledge or reason 1o know of the plan. With-
holding is required by a person other than the
iszuer of an obligation (or the issuer's agent) for
all obligations issued after Decamber 31, 2000.

The original issue discount subject to MRA
withholding is the taxable amount of original
issue discount. The taxable amount is the origi-
nal issue discount that accrued while the obliga-
tion was hald by the forelgn beneficial owner up
ta the time the obligation was sold or exchanged
or a payment was made, reducad by any original
iszue dizcount that was previously taxed. If a
payment was made, the tax due on the original
issue discount may nol excead the payment
reduced by the tax imposed on the part of the
payment that is gqualified stated interast.

If you cannct determine the taxable amount,
you must withhold on the entire amaunt of origi-
nal issue discount accrued from the date of
issue until the date of redemptfion (or sale or
exchange, if subject to MRA withholding) deter-
mined an the basis of the most recently pub-
lished Publication 1212, Guide to Onginal Issue
Discount (QI0D) Instruments,

For more information on original issue dis-
count, see Publication 550, Invesiment Income
and Expenses.

Chart C. Withholding Tax Rates

{Mate. You must withhold tax at the
following rates on payments aof
incoma unless a reduced rate or
examption is authorized under a tax
trealy, The President may apply
higher tax rates on income paid to
residents or corparations of farsign
countries that imposa burdensome
or discriminatory taxes on LS.

Wages paid to a
nonresident alien employes
(see FPay for Personal
Services Porformad, latar)

Graduated
rates in Circular
A or Circular E

Each foreign partner's
share of affectivaly
connected income of the
parnarship (sea
FPartnership Withholding on
Effactively Connected

Incomae, later) 35%

Diistributions of affectivaly
connectad income to
foraign partners by publicly
traded partnarships (see
Fublicly Traded

FPartnerships, ater) 35%

Dispositions of U.S. real
property interests (see U5
Real Properly interas!,
later)

Dividends paid to Puerto
Rico corporation

109"

10%

All other income subject to

withholding 30%

PErSOns.)
IF you paid the following | THEN you
type of income: generally must
withhold at the
following rate:
Taxable part af U3,
scholarship or fellowship
grant paid to holder of *F,”
“J7 M or S0 visa (see
Scholarships and
Fellowship Grants, later) 14%
Gross investment income
from interest, dividends,
rents, and royalties paid fo
a foreign private foundation 4%
Pensions—part paid for
personal services (see Graduated
FPengions, Annuifies, and rates in Circular
Alimany, later) A or Circular E
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*3%% in the case of carain dstibulions by carporations,
partnarships, trusts, or eslaies

Reduced Rates of
Withholding on Interest

Certain interest is subject to a reduced rate of, or
exemption from, withholding.

Portfolio interest, Interest and original issue
discount that gqualifies as partfolio interest is not
subject to NRA withholding. To gualify as portfo-
lio interest, the interest must be paid on obliga-
tions issved after July 18, 1984, and otherwise
subject to NRA withholding.

Note. The rules for determining whether in-
terest is portfalio interest change for obligations
issued after March 18, 2012. Before March 19,
2012, porifolio interest includes interest on cer-
tain registered and nonregisterad (bearer)
bonds if the obligations meet the reguirements
described below.

For obligations issued after March 18, 2012,
portiolio interest does not include interest on
nonregistered bonds.

Obligations not in registered form. Inter-
est on an obligation that is not in registered form
(bearer obligation) is portfalio interest if the obli-
gaticn is foreign-targeted. A bearer obligation is
foreign-targeted if:

# There are arrangements 1o ensure that the
obligation will be sold, or rescld in connec-
ticn with the original issue, only to a per-
son wha is nol a United States parsan,

* [ntarest on the obligation is payabla anly
outzide the United States and its posses-
sions, and

# The face of the obligation contains a state-
meant that any United States person who
holds the cbligation will be subject to limits
under the United States income tax laws.

Documentation is not required for intenest on
bearer obligations to gualify as portialio interast,
In zome cases, however, you may need docu-
mentation for purposes of Form 1089 reporting
and backup withholding.

Obligations in registered form. Portfolio
interast includes interest paid on an obligation
that is in registered form, and for which you have
received documantation that the beaneficial
owner of the obligation iz not a United States

person.

If the registered obligation is not targeted to
foreign markets. you must receive documenta-
tion on which you may rely to treat the payee as
a foreign parsan that is the beneficial owner of
the interest. The documentation required is a
vald Form W-8BEN {a valid Form W-8EXF from
an anlity thal completes the Form W-BEXP for
other purposes is also acceptable) or, if allowa-
ble, valid documentary evidence. See Docu-
rmentation, aarlier.

A registered obligation is targeted to foreign
markets if it is sobd (or resald in connection with
its onginal Issuance) only to foreign persons or
ta foreign branches of U, 5. financial institutions
in accordance with proceduras similar to those
provided under section 1.183-5(c)(2)(l} of the
regulaticns. However, the procedure that re-
quires the obligation to be offered for sale (or
resala) only outside the United States does not
apply if the registered obligation is offered for
sale through a public auction, Also, the proce-
dure that requires the obligation to be delivered
outside the United States does not apply if the
obligation s considered registered because it
may bea transferred only through a book entry
systern and the obligation is offered for sale
through a public auction. The documentation
needed depends on whether the interest i paid
to a financial institution, a member of a clearing
arganization, or o some other forgign person,

Dematerialized book-entry systems.
Under these systems, bonds are reguired to be
represented only by book entries, and no physi-
cal cedificates are issued or transterrad. The
bonds are transferred only by book entries.
These bonds are considerad to be in registered
form it the holder may anly oblain a physical
cefificatea in bearer form when the clearing or-
ganization that maintains the book-entry system
goas oul of business without a successor. In
most cases, these rules apply 1o bonds issued
after December 31, 2006, A bond issued in
bearer form befare January 1, 2007, may con-
tinue to be treated as such untll its maturity even
if it iz held under a book-entry system.

Interest that does not qualify as portfolio
interest. Payments to cerain persons and
payments of contingent interest do not qualify as
portiolio interest. You must withhold at the statu-
tory rate on such payments unless some ather
exception, such as a treaty provision, apples,

Contingent interest. Portlalio inlarest gen-
erally doas not include contingent interest. Cone
tingent interest is interest that is determined by
reference to any of the fallowing.

* Any raceipts, sales, or olher cash flow of
the debtor or related person.

# |ncome or profits of the deblor or related
person.
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= Any change in valee of any property of the
debtor or a related person.

= Any dividend, partnership distributions, or
similar payments made by the debtor or a
related person.

The term “related person” is defined in section
B871{h)(4){B) of the Internal Revenue Code.

The contingent interest rule does not apply to
any interest paid or accrued on any indebted-
ness with a fixed term that was issued:

= Onoor before April 7, 1993, or

= After April 7, 1983, pursuant fo a written
birding contract in effect on that date and
at all times thereafter before that indebted-
ness was lssued.

Ten-percent owners. Interest paid to a for-
eign person that owns 10% or mare of the tatal
combined voting power of all classes of stock of
a corporation, or 10% or mare of the capital or
profits interest in a parinership, that issued the
obligation on which the interest is paid is not
portiolio interast, To determine 10% ownership,
see Regulations section 1.871-14(g).

Banks. Except in the case of interest paid
on an obligation of the United States, interest
paid to a bank on an extension of credit made
pursuant to a loan agreement enterad inte in the
ordinary course of the bank's trade or businegss
does not qualify as portfolio interest.

Controlled foreign corporations. Interest
paid to a controlled foreign corporation from a
person related to the controlled foreign corporas
tion is not portfolio interest.

Interest on real property mortgages (Income
Code 2). Certain treaties (see Table 1) permit
a reduced rate or exemption for interast paid or
credited on real properly mortgages. This is in-
terest paid an any type of debt instrument that is
secured by a morlgage or deed of frust an real
propery located inthe United States, regardless
of whether the mortgagor {or grantar) is a U.3.
citizen or a LS. business entity,

REMIC excess inclusions. A domestic
partnership must separately state a pariner's
allocable share of REMIC taxable income or net
loss and the excess inclusion amaount on Sched-
ule K-1 [Form 1065). If the partnership allocates
all or some part of its allocable share of REMIC
taxable income to a foreign partner, the partner
must incluede tha partner's allocated amaount in
income as il that amount was received on the
earlier of the following dates.

1. The date of distribution by the partnership,

2. The date the foreign partner disposed of its
indirect interest in the REMIC residual in-
taerast.

3. The last day of the partinership's tax year.

For purposes of item (2}, the disposition may
occur as a result of:

= A termination of the REMIC,

= A disposition of the partnership's residual
interest in the REMIC,

#* A disposition of the foreign partner's inter-
est in the partnership, or
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= Any other reduction in the foreign parner's
allocable shara of the parnership's par of
the REMIC net income or deduction.

The partnership must withhold tax on the part
of the REMIC amount that is an excess inclu-
sian. Excess inclusion income is treated as in-
come from sources in the United States and is
not eligible for any reduction in withholding tax
(by treaty or otherwisea].

An excess inclusion allocated 1o the follaw-
ing foreign persons must be included in that
persan's income at the same time as ather in-
come from the entity s included in incame.

=+ Shareholder of a real estate investment
trust.

= Shareholder of a regulated investment
company.
* Participant in & commaon trust fund,

# Patron of 2 subchapter T cooperative or-
ganization.

The ertity must withhold on the excess inclu-
sian.

For information on the taxation and reporing
of excess inclusion income by REITs, RICs, and
other pass-through entities, see Notice 2008-97,
2006-46 1.R,B, 904, gvailable at www.irs, gowirk/
2006-46_IRB/ar14.htmi.

Interest paid to controlling foreign corpora-
tions (Income Code 3). A treaty may parmit a
reduced rate or exemption for interest paid by a
domestic corporation to a controlling foreign cor-
poration. The interest may be on any lype of
debt, Including open or unsecured accounts
payable, notes, cerificates, bonds, or other evi-
dences of indebtedness.

Interest paid by foreign corporations (In-
come Code 4). If a foreign corparation is
engaged in a LS. trade ar business, any mler-
est paid by the foreign corporation's trade or
business in the United States (branch interest) is
subject o NRA withbolding as if paid by a do-
mestic corporation (without considering the
“payer having income from abroad” exception).
As aresult, the interest paid to foreign payees is
genarally subject to NRA withholding. In addi-
tien, if "allocable interest” exceeds the branch
interest paid, the excess inlerest is also subject
to tax and reportad on the foreign corporation's
incame tax return, Form 1120-F, See Instruc-
tiens for Form 1120-F for more informabion,

If thare is no treaty provision that reduces the
rate of withholding on branch interest, you must
withhold tax at the statutary rate of 30% on the
interast paid by a foreign corporation's U5,
trade or business.

In general, payees of interest from a U5
trade or business of a forelgn corporation are
enfitled to reduced rates of, or exemption from,
tax under a treaty in the same mannar and
subject to the zame conditions as if they had
recaived the interest from a domestic corpora-
tion. Howewer, a forgign corporation that re-
ceives interest paid by a U5, trade or busingss
of a foreign corporation also must be a gualified
residant of its country of residence to be entitled
to benefits under that country’s tax treaty. If the
payee foreign corporation is a resident of a
country thal has entered into an income fax
treaty since 1987 that contains a limitation on
benefits articlke, the foreign corporation need

only satisfy the limitation on benefits article in
that treaty to quality for a reduced rate of tax.

Alternatively, a payee may be entilled to
treaty benefits under the payer's treaty if there is
a provision in that freaty that applies spacifically
to intarest paid by the payer foreign corporation,
This provision may exempt all or a part of this
interast, Some treaties provide for an exempfion
regardless of the payee's residence ar citizen-
ship. while others provide for an exemption ac-
cording to the payee's status as a resident or
citizen of the payer's country.

A foreign corporation that pays interast must
be a qualified resident {under section 884 of the
Internal Revenue Code) of its country of rasi-
dence for the payer's treaty to exempl paymeants
from tax by the foreign corporation. However, if
the foreign corparation is & resident of a country
that has entered into an income tax treaty since
1987 that contains a limitation on benefits arti-
cle, the foreign corporation need only satisfy the
limitation on benofitz article in that treaty to gual-
ify for the exemption.

Interest on deposits (Income Code 29). For-
eign persons are not subject to withholding on
interast that is not connected with a LS. trade or
business if it is from:

# Deposits with persons carrying on the
banking businass,

# Deposils or withdrawable accounts with
zavings institutions chartered and super-
viged under federal or state law as savings
and boan ar similar assaciations, such as
cradit unions, if the interest iz or would be
deductible by the institutions, or

& Amounts left with an insurance company
under an agreement to pay interast an
tham.

Deposits include certificates of deposit, open
account time deposits, Euradollar cerificates of
deposit, and other deposit arrangements.

The dapasit interast exception does not re-
quire a Form W-B8BEM. Howewver, a Form
W-BBEN may be required for purposes of Form
10499 reporting and backup withhalding.

You may have to file Form 1042-5 to report
certain payments of interest on depasits.

Interest from foreign business arrange-
ments. In certain cases, interest received
from a domestic payer most of whose gross
income is active foreign business income is not
subject fo NRA withholding.

Active foreign business income is gross in-
come which is:

=+ Derived from sources outside the United
States, and

= Atftributable o the active conduct of &
trade or business in a forelgn country or
possession of the United States by the
domestic payer.

Obligations issued before August 10, 2010,
Intarest received from a resident alien individual
of a domestic corporation is not subject to NRA
withholding if the interest meets all of the follow-
ing requirements.

* Al least B0% of the payer's gross income
from all sources has been from active for-
eign business for the 3 tax years of the
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payer before the year in which the interest
is paid, or for the applicable part of those 3
years.

= The recipient is not a related person. Use
rules similar to those in section 954(d)({3)
of the Internal Revenue Code to determine
if the recipiont s a related person.

#* The interest is paid on an obligation is-
sued before August 10, 2010,

= The cbligaticn has not been significantly
modified since August 10, 2010.

Corporations existing on January 1, 2011.
Certain interest received from a domestic corpo-
ration that is an existing 80/20 company is not
subject to NRA withholding., An existing 80/20
company must meet all of the fallowing require-
ments.

* |t was in existence on January 1, 2011,

# For the 3 tax years baginning before Janu-
ary 1, 2011 (or for its years of existence if
the corporation was in existence for less
than 3 tax years), at least 80% of its gross
income from all sources was active foreign
business income.

= |t continues to meet the 80-percent test for
every tax year beginning after December
31, 200,

# |t has not added a substantial line of busi-
ness after August 10, 2010,

Transltional rule for active foreign business
incame. |n most cases, the domaestic corpora-
tion determines its active fareign businass in-
come by caombining its incame and the income of
any subsidiary in which it owns, directly or indi-
rectly, 50% ar mare of the stock, Howaver, if the
testing period includes one or more tax years
beginning befora January 1, 2011, the corpora-
tion can wse only its gross income for any tax
year beginning bafore January 1, 2011, and will
meet the 80% test if the weighted average per-
centage of active foreign business income is
maore than 80%.

A foreign beneficial owner does not nead to
provide a Form W-8 or documentary evidence
for this exception. Howeaver, documentation may
be required for purposes of Form 1099 reporting
and backup withholding.

Sales of bonds between interest dates.
Amounis paid as part of the purchase price of an
obligation sold or exchanged betweaen interast
payment dates is not subject to NRA withhold-
ing. This does nat apply if the sale or axchange
is part of a plan the principal purpose of which is
to avoid tax and you have actual knowledge or
reason to know of the plan. The exemption from
NEA withholding applies even if you do not have
any documentation from the payee. However,
documentation may be reguired for purposas of
Form 1089 reporing and backup withholding.

Short-term obligations. Interest and original
issue discount paid on an obligation that is pay-
able 183 days or less from the date of its original
issue (without regard to the period hald by the
taxpayer) is not subject to NRA withholding. This
exemption applies even if you do nal have any
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documentation from the payee. However, docu-
mentation may be required for purposes of Form
10493 reporting and backup withholding.

Income from U.S. Savings Bonds of re-
sidents of the Ryukyu Islands or the Trust
Territory of the Pacific Islands. Interest from
a Series E, Series EE, Series H, or Series HH
LS. Savings Bond is not subject to NRA with-
holding if the nonresident alien individual ac-
quired the bond while a resident of the Ryukyu
Islands or the Trust Territary of the Pacific |s-
lands.

Dividends

The fallowing types of dividends paid to foreign
payees are generally subject to NRA withhold-
ing.

Dividends paid by U.5. corporations — gen-
eral {Income Code 6). This category includes
all distributions of domestic corporations (other
than dividends qualifying far direct dividend
rate — Income Code 7).

A corporation making a distribution with re-
spect 1o its stock or any intermediary making a
payment of such a distibution, iz required to
withhold an the entire amount of the distribution,
Hawever, a distributing corparation or intermedi-
ary may elect to not withhold on the part of the
distribution that:

1. Represants a nontaxable distribution pay-
able in stock or stock rights,

2. Ropresents a distribution in part or full pay-
ment in exchange for stock,

3. |s not paid out of current or accumulated
eamings and profits, based on a reasona-
ble estimate of the anticipated amount of
eamings and profits for the tax year of the
distribution made at a time reasonably
cloze to the date of the distribution,

4. Represents a capital gain dividend juse
Income Code 36) or an exempt interast
dividend by a regulated investment com-
pany, or

5. s subject to withholding under section
1445 of the Code (withholding on disposi-
tions of L.5S. real property interests) and
the distributing corporation is a U.S. real
property holding corporation or & qualified
investment antity.

The alection is made by actually reducing the
amount of withholding at the fime the distributicn
is paid.

A gualified investment entity {QIE) is:

1. Any real estate investment trust (REIT), or

2. Any regulated investmeant company (RIC)
that is a U.5. real property holding corpo-
ration, but only for distributions by the RIC
that are directly or indirectly attributable to
distributions the RIC received from a REIT.

In determining if the RIC is a U.5. real property
holding corparation, the RIC is reguired to in-
clude as LS. real property interests its holdings
of stock in a RIC ar REIT that is a U.S. real
property halding company, even if the stock is
regularly traded and the RIC owns more than
5% of the stock,

Dividends paid by a QIE., A distribution by
a QIE to a nonresident alien or a foreign corpo-
ratian iz treated as a dividend and is not subjact
to withholding under section 1445 as a gain from
the sale or exchange of a LS. eal propery
interast if:

* The distribution is on stock ragularly
traded on a securities market in the United
States, and

= The individual or corporation did not own
mare than 5% of that stock at any fime
during the 1-yaar period ending on the
date of distribution.

If these requirements are not met, item (5) in the
previous list applies to the distribution,

Dividends paid by a domestic corporation
{an existing “80v20" company). The aclive
foreign business percentage of any dividend
paid by a domestic corporation that is an existing
BW20 company s not subject to NRA withhold-
ing. A domestic corporation is an existing 80/20
company if it satisfies all of the fallowing.

1. It was in existence on January 1, 2011,

2. For the 3 tax years beginning befora Janu-
ary 1, 2011 {or for all years of existence if
it was in existence for less than 3 tax
years), at least B0% of iis gross income
fram all sources was active foreign busi-
ness income. Active foreign business in-
come is gross income that is:

a. Derived from sources outside the
United States, and

b, Attributable to the active conduct of a
trade or business in a foraign country or
possassion of the United States by the
corporation.

3. It continues 1o meet the B0-percent test for
every tax year beginning after Doecamber
3, 2010,

4. It has not added a substantial line of busi-
ness after August 10, 2010,

Transitional rule for item (2). In most
cases, the domestic corporation determines its
active foreign business income by combining its
income and the income of any subsidiary in
which it owns, directly or indirectly, 50% or more
of the stock, However, if the testing periad in-
cludes ocne or more tax years beginning before
January 1, 2011, the corporation can use only its
gross income for any tax year beginning bafore
January 1, 2011, and will meet the 80% test if
the weighted average percantage of active far-
eign business income is more than 80%.

The active foreign business percentage is
found by dividing the comparation's active forgign
business income for the testing period by the
corporation's total gross income for that perod.,
The testing period ks the 3 tax years befora the
year in which the dividends are declared (or
shortar period if tha corporation was not in exis-
tence for 3 years). If the corporation has no
gross income for that 3-year period, the testing
pefiod is the tax yvear in which the dividend is
paid.
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Consent dividends. If you receive a Form

472, Consent of Shareholder To Include Spe-
cific Amount in Gross Income, from a nonresi-
dent alien individual or other foreign shareholder
who agrees o treat the amount as a laxable
dividend, you must pay and report an Form 1042
and Form 1042-5 any withholding tax you woukd
have withheld if the dividend had been actually
paid.
Dividends qualifying for direct dividend rate
(Income Code 7). A treaty may reduce the
rate of withholding on dividends from that which
generally applies under the treaty if the share-
holder owns a certain percentage of the voling
stock of the corporation. In most cases, this
preferential rate applies anly if the shareholder
diractly owns the required parcantage, although
some treaties permit the percentage 1o be mat
by direct or indirect cwnership. The preferential
rate may apply o the payment of a deemed
dividend under section 304{a){1) of the Code.
Under some treaties, the preferential rate for
dividends qualifying for the direct dividend rate
applies only if no mora than a certaln percentage
of the paying corporation’s gross income for a
cedain pariod consists of dividends and interast
other than dividends and interast from subsidiar-
ies or from the active conduct of a banking,
financing, ar insurance business. A foraign per-
son claiming the direct dividend rate should
complete line 10 of Form W-BBEN regarding
special rates and conditions.

Consent dividends. If you receive a Farm
972 from a foreign shareholder qualifying for the
direct dividend rate, you must pay and report on
Form 1042 and Farm 1042-5 any withholding
tax you would have withheld if the dividend had
bean actually paid,

Dividends paid by foreign corporations (In-
come Code 8). Dividends paid by a foreign
corporation are generally not subject to NRA
withholding. This exception does not reguire a
Form W-BBEM. However, a Form W-8BEM may
be required for purposes of Form 1099 reporting
and backup withtholding.

The payment to a foreign corporation by a
fareign corporation of a deemed dividend under
section 304({a){1) of the Code is subject to NRA
withholding except to the extent it can be clearly
determined to be from foreign scurces.

Corporation subject to branch profits tax.
If & forsign carporation is subject to branch prof-
its tax for any tax year, withhalding is not re-
quired on any dividends paid by the corporation
out of its earnings and profits for that tax year,
Dividends may be subject to MRA withholding i
they are attributable to any earnings and profits
when the branch prafits tax is prohibited by a tax
tresaty.

A foreign person may claim a treaty benefit
on dividends paid by a foreign corporation to the
extent tha dividends are paid out of eamings and
profits in a year in which the foreign comporation
was nolt subject to the branch profits tax. How-
ever, you may apply a reduced rate of withhold-
ing under an income tax treaty only under rules
similar to the rules that apply to treaty benefits
claimed on branch interest pald by a foreign
corporation. You should check the specific
treaty provision.

Dividends pald te Puerto Rico corporation.
The tax rate on dividends paid to a corporation
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created or organized in, or under the law of, the
Commonwealth of Puerte Rico is 109, rather
than 30%, if:

= At all times during the tax year less than
25% in value of the Puarto Rico corpora-
fion's stock is owned, directly or indirectly,
by foreign persons,

= At least 65% of the Puerto Rico corpara-
fion's gross income is effectively con-
nected with the conduct of a trade or
business in Puerto Rico or the United
States for the 3-year period ending with
the close of the tax year of that corpora-
tion (or the period the corporation or any
predecessor has baen in axistence, if
less), and

+ Mo substantial part of the income of the
Puerto Rico corporation is used, directly or
indirectly, to satisfy obligations to a person
who is not a bona fide resident of Puerto
Rico or the United States.

Dividend equivalent payments. Dividend
equivalent payments are treated as U.5. source
dividends. Use Incoma Code 34 or 40 1o report
dividend equivalent payments.

A dividend equivalent is a payment that,
diractly or indirectly, is contingent on, ar deter-
mined by reference to, the payment of a divi-
dend from LL3. sources. Dividend eguivalent
payments include the following payments.

1. A substitute dividend made under a securi-
ties lending or sale-repurchase transaction
invalving a .S, stock,

2. A payment made under a specified no-
tional principal contract, and

3. Any payment determined by the IRS to be
substantially similar to & payment in (1) or
(2) above.

Substitute dividend (lncome Code 34). A
substitute dividend is any payment made in a
securities lending or sale-repurchase fransac-
tion that (directly or indirectly) is contingent
upan, or determined by reference ta, the pay-
ment of a dividend from sources in the Lnited
States,

Specified notional principal contract
(SNPC). For payments made before March
19, 2012, a specified notional principal contract
is any notional principal contract that satisfies
one or more of the following.

#* |n connaction with entering into the con-
tract, any long party 1o the contract trans-
fars the undefying securily to any short
party to the contract.

# |n connection with the termination of the
contract, any shor party to the contract
transters the underlying securily to any
long party 1o the contract.

* The underlying security is not readily
tradeable on an established securitias
market.

* |n connection with entering into the con-
fract, the underlying securily is posted as
collataral by any short party to the contract
with any long party to the contract.

= The IRS identifies the contract as an
SNPC.

For payments made atter March 18, 2012, an
SMWPC is any notional principal contract unless
the IRS has determined that the confract is a
type that does not have the potential for tax
avoidance.

Amounts paid to qualified securities lend-
ers.  Awithholding agent that makes paymeants
of substitute dividends to a qualified securities
lender (Q25L) should treat the QSL as the recipi-
ent. The withholding agent Is not reguired to
withhold on a substitute dividend payment that is
part of a series of dividend equivalent payments
if it receives, at least annually, a cerificate from
the QSL that includes a statement with the fol-
lowing information,

* The recipient of the substitute dividend is
a 5L, and

= With respect to the substitute dividend it
receives from the withhaolding agent, the
QSL states that it will withhold and remit
the proper amount of LS. gross-basis tax.

For more information, see Notice 2010-46,
2010-241.R.B. 757, available at www.irs. gowinh’
2010-24_IRE/ard8.himl,

Gains

You genarally do not nead to withhold on any
gain from the sale of real or personal propery
because it is not FDAP income. However, see
UL&. Real Praparty Intarast, [ater.

Capital gains (Income Code 9). You must
withhold at 30%, or if applicable, a reduced
treaty rate, on the gross amount of the following
itema:

#* (Gains on the digposal of timber, coal, or
domestic iron ore with a retained eco-
namic interest, unless an election is made
1o treat those gains as income effectively
connected with a LS. trade or business,

= Gains on contingent payments received
from the sale or exchange after October 4,
1966, of patents, copyrights, secret
processes and formulas, goodwill, trade-
marks, trade brands, franchises, and othar
like property,

= (Gains on certain transfers of all substantial
rights to, or an undivided interest in, pat-
ants if the transfars were made befora Og-
tober 5, 1966, and

= Certain gains from the sale or exchange of
ariginal issue discount obligations issued
after March 31, 1972, For mora on with-
holding on original issue discount obliga-
tions, see Interesi, earier.

If you do not know the amount of the gain, you
must withhold an amount nacessary o ensure
that the tax withheld will not be less than 30% of
the recognized gain. The amount to be withheld,
howewvar, must not be more than 30% of the
amount payable because of the transaction.

Unless you have reason to belisve other-
wise, you may rely upon the written statemeant of
the person entited to the Income as to the
amaunt af gain, The Form W-8 or documentary
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evidence must show the beneficial owner's ba-
sz in the property giving nse to the gain,

Tax treaties. Many tax treaties exempt cerain
types of gains from U.S. income tax. Be sure to
carafully check the provision af the treaty that
applies before allowing an exemption from with-
holding.

Royalties

In gemaral, you must withhold tax on the pay-
ment of royalties from sources in the LUnited
States, Howewver, certain types of royalties are
givan reduced rates of exemplions under sorme
tax treaties. Accordingly, these different types of
royalties are treated as separate categories for
withholding purposes.

Most freaties have move than one with-

hoiding rate on royaliies, which varies

by the classification of the payment in
that treaty. Be sure lo check your particular
treaty for the specific rate that applies o you.
Industrial royalties (Income Code 10). This
category of income includas royalties for the use
of, or the right to use, paterts, trademarks, se-
cret processes and farmulas, goodwill,
franchises, “know-how,” and similar rights. It
may also include payments for the use of, or
right 1o use, industrial, commercial, and scian-
tific equipment, when this is included in the
treaty definition of royalties.

Motion picture or television copyright royal-
ties (Income Code 11).  This category refers
to royalties paid for the use of motion picture and
television copyrights,

Other royalties (for example, copyright, re-
cording, publishing) (Income Code 12).
This category refers to the royalties paid for the
use of copyrights on boaoks, periodicals, articles,
elc., excapt motion picture and television copy-
rights,

Real Property Income and
Natural Resources Royalties
{Income Code 13)

You must withhold tax on income (such as rents
and royalties) from real property located in the
United States and held for the production of
income, unless the foreign payee elects to treat
this income as effectively connected with a U3,
trade or businass. If the foreign payee chooses
to treat this income as effectively connected, the
payes must give you Form W-8ECI (discussed
earlier). This real property income includes roy-
alties from mines, wells, or other natural depos-
its, as well as ordinary rents for the use of real
properly. For withhalding that applies to the dis-
position of U5, real property interests, see U5
Real Properly Interest, later.

Pensions, Annuities, and
Alimony (Income Code 14)

Thie follawing rules apply to withholding on peni-
sions, annuities, and alimony of foreign payees.

Pensions and annuities. In most cases, you
must withhald tax on the gross amount of pen-
slons and annuities that you pay that are from
sources within the United States. This includes
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amounts paid under an annuity contract issued
by a foreign branch of a U.S. life insurance
company. However, most fax treaties provide
that private pensicns and annuities are exempt
from withholding.

In the absence of a treaty exemption, you
must withhold at the statutory rate of 30% on the
entire distributicn that is from sources within the
Linited States. You may, however, apply with-
holding at graduated rates to the part of a distri-
bution that arises from the performance of
services in the United States after December 31,
1988,

Employer contributions to a defined benefit
plan covering mare than one individual are not
mada for the benefit of a specific participant, but
are made based on the total liabilities o all
participants. All funds held under the plan are
available to provide benafits to any participant. If
the distribution is from such a plan, you can use
the method in Revenue Procedure 2004-37 1o
allocate the distribution to sources in the United
States.

The withholding rules that apply to payments
to foreign persons generally take precedence
aver any olher withhaolding rules that would ap-
ply to distributions from qualified plans and ather
qualified retirement arrangements.

Mo withheolding. Do not withhold tax on an
annuity payment to a nonresident alien if at the
time of the first payment from the plan, 20% or
mare of the amployees eligible for benefits
under the plan are citizens or residents of the
United States and the payment is:

1. For the nonresident’s personal services
performed outside the United States; or

2. For personal services by a nonresident in-
dividual prasent in the United States for 80
days of less dunng each lax year, whose
pay for those services did not exceed
$3,000, and the personal services were
performed for:

a. A nonresident alien individual, foreign
parnership, or foreign corporation not
engaged in a trade or business in the
United States; or

b. An office or place of business of a LS.
resident or citizen which was main-
tained outside the United States.

If the payment ctherwise qualifies under
these rules, but less than 80% of the employvess
eligible for benefits ara citizens or residents of
tha United States, you still need not withhold tax
on the payment if:

= The recipient is a resident of a country that
gives a substantially equal exclusion to
.S, citizens and residents, or

=+ The recipient is a resident of a benaficiary
developing country under the Trade Act of
1974,

The forgign person enfitled fo the payments
must provide you with a Form W-8BEN that
contains the TIN of the foraign parson.

Alimony payments. |In most cases. alimony
payments made by .35, resident aliens to non-
resident aliens are taxable and subject 1o NRA
withholding whether the recipients are residing

abroad or are temporarily present in the United
States.

Many tax treaties, however, provide for an
exemption from withholding for alimony pay-
ments. These treaties are shown in Table 1 by a
fooinate reference under Income Code 14,

Alimony payments made to a nonresident
alien by a U.3. ancillary administrator of a non-
resident alien estate are from foreign sources
and are not subject to withholding,

Scholarships and Fellowship
Grants (Income Code 15)

A scholarship or fellowship grant is an amount
given to an individual for study, training, or ra-
search, and which does not constitute compen-
sation for personal services. Whether a
fellowship grant frem U5, sources is subject to
MREA withholding depends on the nature of the
payments and whether the recipient is a candi-
data for a degree. Sea Scholarships, fallow-
ships, and grants under Source of lncome,
aearler.

Candidate for a degree. Do not withhald on a
qualified scholarship from U_S. sources granted
and paid to a candidate for a degree. A qualified
scholarship means any amount paid to an indi-
vidual as a scholarship or fellowship grant 1o the
extent that, in accordance with the conditions of
the grant, the amount is to be used for the
following expenses:

#+ Tuition and fees requirad for enroliment or
attendance at an educational organization,
and

* Fees, books, supplies, and equipment re-
quired for courses of instruction at the ed-
ucational organization,

The payment of a gualiied scholarship to a
nonresident alien is not reportable and is not
subject to NRA withhaolding. However, the part of
a scholarship or fellowship paid to a nonresident
alien which does not constitute a qualified schol-
arship is reportable on Form 1042-5 and is sub-
ject to NRA withholding. For example, those
parts of a scholarship devoted to travel, room,
and board are subject 1o NRA withholding and
are reported on Form 1042-5. The withholding
rate is 14% on taxable scholarship and fellow-
ship grants paid to ronresident alions tempora-
rily present in the United States in “F," “J," “M," or
"0 nonimmigrant status, Payments made fo
nonresident alien individuals in any other immi-
gration status are subject to 30% withholding.

Nondegree candidate. |f the person receiving
the scholarship or fellowship grant is nat a candi-
date for a degree, ard is present in the United
States in “F," “J,” "M." or "07 nonimmigrant sta-
tus, you must withhold tax at 14% on the total
amount of the grant that is from U.S. sources if
the following requirements are met.

1. The grant must be for study, training, or
research in the United States.

2. The grant must be made by:

a. A tax-exempt organization operated for
charitable, religious, educational, tc.
puUrposes,

b. A foreign govemment,
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c. A federal, state, or local government
agency, ar

d. Aninternational organization, or a bina-
tisnal ar multinational educational or
cultural organization created or contin-
ued by the Mutual Educational and Cul-
tural Exchange Act of 1961 (known as
the Fulbright-Hays Act).

It the grant does not meet both (1) and (2)
above, you must withhald at 30% on the amount
of tha grant that is from LS. sources.

Alternate withholding procedure. You may
choose to treat the taxable part of a U.S. source
gramt or scholarship as wages, The student or
grantee must have besen admitted into the
United States on an “F," “J," “M," or “Q" visa. The
stedent or grantee will know that you are wsing
this altemate withhalding procedure when you
ask for a Form W-4.

The student or grantee must complete Form
W-4 annually following the instructions given
here and forward it to you, the payer of the
scholarship, or your designated withhalding
agant, You may rely on the infermation on Form
W-4 unless you know of have reason ta know it
is incorrect. You must file a Form 10£2-3 (dis-
cussed later) for each stuedent or grantee who
givas you, ar your withholding agent, a Form
W-4.

Each student or grantee who files a Form
W-d must file an annual WS, income tax return
to be alowed the exemplions and deductions
claimed on that form. If the individual is in the
Linited States during more than one tax year, he
or she must attach a statement to the annual
Form W-4 indicating that the individual has filed
a5, income tax return for the previous year. If
he or she has not bean in the United States long
enaugh to have to file a return, the individual
must altach a statemant to the Form W-4 saying
that a timaly LS. income tax return will be filed.

A prorated part of allowable personal exemp-
tiens based on the projected number of days he
or she will be in this country iz allowad. This is
figured by multiplying the daily exemption
amount (10,38 for 2012) by the number of days
the student or grantee expects to be in the
United States during the year. The prorated ex-
emption amount should be shown on ling A of
the Persanal Allowances Worksheet that comes
with Form W-4.

In maost cases, zero {-0-) should be shown on
lina B of the warkshaetl. But, a student or grantee
who qualifies under Articke 21(2) of the United
States-India income tax treaty can enfer the
standard deduction if be ar she doas not claim
away-from-home expenses or other itemized
deductions (discussed later).

In most cases, zaro (-0-) should ba shown on
lines G and O of the worksheel. But, an addi-
ticnal daily exemption amount may be allowed
far the spouse and each dependant if the stu-
dent ar grantee s

+ A resident of Canada, Mexico, or South
Kores;

= A LLS, national (a citizen of American Sa-
maa, or a Northarm Mariana |slander who
chose to become a U3, national); or

= Eligible for the benefits of Article 21(2) of
the United States-India income tax treaty.
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These additional amounts should be entered on
lines C and D, as appropriate.

Az lines E, F, and G of the worksheet do not
apply to nonresident aliens subject to this proca-
dure, there should be no entries on those lines.

The nonresident alien student or grantee
may deduct away-from-home expenzes (meals,
lodging, and transportation) on Form W-4 if he or
she expacts to ba away from his or her lax home
for 1 year or less. The amount of the claimed
expenses should be the anficipated actual
amaunt,, it krowrn.

The actual expenses or the per diem allow-
ance should be shown an line A of the work-
sheet in addition 1o the perscnal exemplion
armaunt.

The student or grantee can claim ofher ex-
penses that will be deductible on Form 1040KR,
U5, Monresident Alien Income Tax Return.
These include student loan interest, certain
state and local incame taxes, charitabla contri-
butions, casualty losses, and moving expensas.
He or she should include these anticipated
amaounts on ling A of the worksheeat.

The student or grantee can also enter on line
A of the worksheet, the part of the grant or
scholarship that is tax exemp! under the statute
OF a tax treaty.

Lines & throwgh D of the Fersonal Ai-
lowances Worksheel are added and the lotal
should be shown on line H.

The payer of the grant or scholarship must
review the Farm W-4 to make sure all the neces-
sary and required information is provided. If the
withholding agent knows or has reason to know
that the amounts shown on tha Farm W-d may
be false, the withholding agent must reject the
Form W-4 and withhold at the appropriate statu-
tory rate (14% or 30%). However, if the only
incomrect information is that the student of
grantee's stay in the United States has extended
beyond 12 manths, the withholding agent may
withhold under these rules, but without a deduc-
tion for away-from-home expenses,

After recaipl and acceplance of the Form
W-4_ the payer must withhold at the graduated
rates in Publication 15 (Circular E) as if the grant
ar scholarship income were wages. The gross
amount of the income is reduced by the total
amaount of exemptions and deductions on the
Form W-4 and the withholding tax is figured on
the rest.

When completing Form 1042-5 for the stu-
dent or grantee, enter the taxable part (gross
amount less gualified scholarship) of the schol-
arship or fellowship grant in box 2, enter the
withhalding allowance amaunt fram line H af the
Personal Allowances Worksheet of Form W-4 in
box 3. and show the net of these two amounts in
box 4,

Pay for services rendered. Pay for services
rendered as an employee by an alien who also is
the recipient of a schalarship or fellowship grant
usually is subject to graduated withholding ac-
cording to the rules discussed later in Wages
Paid o Employess — Gradualed Withholding,
Thiz includes taxable amounts an individual who
is a candidate for a dagree receives for teaching,
doing research, and carrying out other part-time
emplayment reguired as a condition for recaiv-
ing the scholarship or fellowship grant.

Grants given to students, trainees, or re-
searchers which reguire the performance of per-
sonal services as a necessary condition for

disbursing the grant do not qualify as scholar-
ship or fellowship grants, Instead, they ara com-
penzation for personal services considered to
be wages. It does not matter what term is used
to describa the grant (for example, stipend,
scholarship, fellowship, atc.).

A

CAUTION

Withholaing agents who pay grants
that are in fact wages must report such
grants on Forms 947 and W-2 and
withhold income tax on them at the graduated
rates. Withholding agenis may not allow tax
frealy exemplions that apply fo scholarships and
fellowships to be applied to grants that are really
wages, It is the responsibiity of the withholding
agent to determine whethera grani is “wages” or
a “scholarship or fellowship." and to rapart and
withhold an the grant accordingly. An alien sfu-
dent, lrainee, or researcher may nof claim a
scholarship or fellowship treaty exemplion
against income that has been reporfed fo fum an
Form W-2 as wages.

Per diem paid by the U.S. Government. Per
diem for subsistence paid by the US. Govem-
ment (directly or by contract) to a nonresident
alien engaged in a raining program in the United
States funded by the U.S. Agency for Intemas-
ticnal Development are not subject to 14% or
307 withholding. This is true aven if the align is
subject 1o income tax on those amounts,

Tax treaties. Many treaties conlain exemp-
tions from U.S. taxation for scholarships and
fellowships. Although usually found in the siu-
dent articles of the tax treaties, many of these
exemplions also apply to research grants re-
ceived by ressarchers who are not students,
Table 2 of this publication shows a line entry
enfitled “Scholarship or fellowship grant”™ for
those treaties which have such an exemplion,
The treaty provision usually exempts the entire
scholarship or fellowship amount, regardless of
whather the grant is a “gualiied scholarship”
under LS. law.

An alien student, trainee, o researcher may
claim a treaty exemption for a scholarship or
fellowship by submitting Form W-BBEM fo the
payer of the grant. However, a scholarship or
fellowship recipient who receives both wages
and a scholarship or fellowship from the same
institution can claim frealy exemptions on both
kinds of income on Form 8233,

The scholarzhip or fellowship reciplent who
is claiming a treaty exemption must provide you
with hiz or her TIN an Form W-SBEN ar an Form
8233 or you cannot allow the treaty exemplion.
A copy of a completed Form W-7. showing thata
TIM has been applied for, can be given to you
with a Form 8233, See Form 8233, later, under
Fay far Perzsonal Sendces Perfarmed.

Neonresident alien who becomes a resident
alien. In most cases, only a nonresident alien
individual may use the terms of a tax treaty to
reduce or eliminate U.S. tax on income from a
scholarship or fellowship grant, A student (in-
cluding a frainee or business apprentice) or re-
searcher who has become a resident alien for
LL5. tax purposes may not use the terms of & tax
treaty due to a provision known as a “saving
clause." However, an exceplion 1o the saving
clause may permit an exemption from tax to
continue for schalarship or fallowship grant in-
come even after the recipient has ctherwise
become a LS. resident alien for tax purposes,
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In this situation, the individual must give you a
Form W-2 and an attachment that includas all
the following information,

#* The treaty country,
= The treaty article addressing the income.

# The article number {(or location) im the tax
treaty that contains the saving clause and
its exceplions.

* The type and amount of income that quali-
fies for the exemption from tax.

= Sufficient facts to justify the exemption
from tax under the terms of the treaty arti-
cle.

Example. Article 20 of the U.5.-China in-
come tax treaty allows an exemgption from tax for
scholarship income received by a Chinese stu-
dent temporarily present in the United States.
Under the Internal Revenue Code, a student
may become a resident alien for tax purposes if
his ar her stay in the United States exceads 5
calendar years. However, the treaty allows the
provisions of Article 20 to continue to apply even
after the Chinese student becomes a resident
alien of the United States.

Other Grants, Prizes, and Awards

Other grants, prizes, and awards made by grant-
ars that reside in the United States are treated
as income from sources within the United
States., Those made for acliviies conducted
outside the United States by a fareign person or
by grantors that reside outside the United States
are treated as income from foreign sources,
Thesa provisions do not apply to salaries o
other pay for services,

Grant. The purpose of a grant must be to
achieve a specific objective, produce a report or
other similar product, or improve or enhance a
literary, artistic, musical, scientific, teaching, or
othar similar capacity, skill, or talent of the
grantee. A grant must also be an amount which
doas not quality as a scholarship or fellowship.
The grantor must not intend the amount to be
given ta the grantee for the purpose of aiding the
grantee to perform study, training, or research,

Prizez and awards. Prizes and awards are
amounts received primarily in recognition of ra-
ligious, charitable, scientific, educational, artis-
tic, litarary, or civic achiovament, or are received
as the result of entering a contest. A prize or
award is taxable to the recipient unless all of the
follawing conditions are meat:

#* The recipient was selected without any ac-
fion on his or her part to enter the contest
or proceeding,

& The recipient is not required to render sub-

stantial future services as a condition 1o
receive the prize or award, and

# The prize or award is tfransferred by the
payer to a governmental unit or
tax-axempt charitable organization as des-
ignated by the recipient.
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Targeted grants and achlevement awards.
Targeted grantz and achievement awards re-
ceived by nonresident aliens for activities con-
ducted cutside the United States are treated as
income from foreign sources. Targeted grants
and achievement awards are issued by exemnpt
organizations or by the United States (or one of
its instruments or agencies), a state (or a politi-
cal subdivision of a stale), or the District of
Columbia for an activity {or past activity in the
case of an achievement award) undertaken in
the public interast.

Pay for Personal
Services Performed

Thiz section explaing the rnules for withholding
tax from pay for personal services. You gener-
ally must withhold tax at the 30% rate on com-
pensation you pay o a nonresident alien
individual for labor or personal services per-
formed in the United States, unless that pay is
specifically exempted from withholding or sub-
ject to graduated withholding, This rule applies
regardless of your place of residence, the place
whare the contract for service was made, or the
place of payment.

llegal allens. Forelgn workers who are illagal
aliens are subject to U5, taxes in spite of their
ilegal status, U.S. employers ar payers who hire
ilagal aliens may be subject to various fines,
penalties, and sanctions imposed by U.S, Immi-
gration and Customs Enfarcemeant. If such am-
ployers or payers choose 1o hire illegal aliens,
the payments made to those aliens are subject
to the same tax withholding and reporing obli-
gaticns that apply to other classes of aliens.
llegal aliens who are nonresident aliens and
wha recaive income from perdorming indepen-
dent personal senvices are subject to 30% with-
holding unless exempt under some pravision of
law or a tax treaty. lllegal aliens who are resident
aliens and who receive income from performing
depandent personal services are subject to the
same raparting and withholding obligations that
apply to LS. citizens who receive the same kind
of income.

Form 8233, Exemption From Withholding on
Compensatlon for Independent (and Certain
Dependent) Personal Services of a Nonresi-
dent Alien Individual, This form is used by a
nonresident alien individual to claim a tax treaty
exemption from withholding on some or all come-
pensation paid for:

+ |ndependent personal services
{sell-emplayment),

* Dependent personal services, or

#* Parsonal servicas incame and nRoncom-
pensatory scholarship or fellowship in-
come from the same withholding agent.

Persons providing independent perscnal
services can use Form 8233 to claim the per-
sonal examplion amount.

Form W-4, Employee’s Withholding Allow-
ance Certificate. This form is used by a per-
son providing dependent personal services o
claim the personal exemption amount, but not a
tax treaty exemplion. Nonresident alien individu-
als are subject to special instructions for com-
pleting the Form W-4, See the discussion under

Wages Faid fo Employees —Graduated With-
halding, later,

Pay for independent personal services (In-
come Code 16). Independent personal seny-
ices (a term commonly used in tax reaties) are
personal services performed by an independent
nonresident alien contractor as contrasted with
those performed by an employea. This category
of pay includes payments for professional sery-
ices, such as fees of an attormey, physician, or
accountant made directly to the person parformme-
ing the services. |t also includes honoraria paid
by colleges and universities to visiting teachers,
lecturars, and researchers.

Pay for independent personal servicas is
subject to MRA withholding and reporting as
follows.

J0% rate, You must withhold at the statutory
rafe of 30% on all payments unless the alien
entars into a withhalding agreemeant or recaives
a final payment exemption (discussed later),

The amount of pay subject to 30% withhold-
ing may be reduced by the personal exemption
amount (53,800 for 201 2) If the allen gives you a
propery completed Form 8233. A nonresident
alien is allowed only one personal exemption,
However, individuals who are residents of Can-
ada, Mexico, or South Korea, or are LS. nation-
als generally are entitled to the same
exemplions as U.S._ citizens.

Students and business apprentices covered
by Articla 21{2) of the United States-India in-
come fax treaty may claim an additional exemp-
tion far theair spouse if a jaint return is not filed,
and if the spouse has no gross income for the
year and is not the dependent of another tax-
payer. They also may claim addiional exemp-
tions for children who reside with them in the
United States at any time during the year, but
anly if the dependents are LS. citizens or na-
tionals or residents of the United States, Can-
ada, or Mexico. They may not claim exemptions
for dependents who are admitted to the United
States on “F-2,"“J-2.7 or “M-2" visas unless such
dependents have become resident aliens.

Each allowable exemption must be prorated
according to the number of days during the tax
year during which the alien performs services in
the United States. Multiply the number of these
days by $10,38 (the daily exemption amount for
2012) 1o figure the prorated amount. Residants
of South Korea must make a further proration of
their additional exemptions based on their gross
income effectively connected with a U.S. trade
or businegss. The rules for this proration are
discussed in detail in Publication 519.

AU, national is an individual who owes his
sola allegiance to the United States, but whao is
nota U 2. citizen. Such an individual is usually a
citizen of Amencan Samoa or a Northern Mari-
ana |zslander who chose to become a LS. na-
tional.

Example 1. Hans Schmidt, who is a resi-
dent of Country X, worked {not as an employes)
for a U.S. company in the United States for 100
days during 2012 before returning to his country.
He earned $6.000 for the services performed
(nof considered wages) in the Uniled States.
Hans is married and has three dependent chil-
dren. His wife did not work and had no income
subject to LS. tax. Hans is allowed $1.038 as a
deduction against the payments for his personal
services performed in the United States (100
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days = $10.38). Tax must be withheld at 30% on
the rest of his eamings, $4,962 ($6,000 -
§1,038).

Example 2. If, in Example 1, Hans were a
resicdent of Mexico, working under contract with
a domestic corporation, $5,190 (100 days =
510.38 per day for each of five exemptions)
would be allowed against the payments for per-
sonal sarvices performed in the United Statas,
Tax must be withheld at 30% on the rest of his
earnings, $810 {56,000 - $5,120).

Withholding agreements. Pay for personal
services of a nonresident alien who is engaged
during the tax year in the conduwct of a U.S. trade
of business may be wholly or partially exempted
fram withholding at the statutory rate if an agrea-
ment has been reached between the Commis-
sianer or his delegate and the alien as fo the
amount of withholding reguired. This agreement
will be effective for payments covered by the
agreement that are mada after the agreemant is
executed by all parties. The alien must agree to
timely file an income tax retum for the current tax
Wear.

Final payment exemption. The final pay-
ment of compensation for independent personal
services may be wholly or partially exempt from
withhalding at the statutary rata. This axemplion
applies to the last payment of compensation,
other than wages, for personal services ren-
dered in the United States that the alien expects
to receive from any withholding agent during the
tax year,

To obtain the final payment exemption, the
alien, ar the alien's agent, must file the forms
and provide the information required by the
Commissioner or his delegate. This information
includes, but is not limited to, the following items,

* A statement by each withholding agent
from whom amounts of gross incoma af-
fectively connected with the conduct of &
LS. trade or businass have been raceived
by the alien during the tax year. It must
show the amount of income paid and the
amount of tax withheld. The withhalding
agent must sign the statement and include
a declaration that it is made under penal-
ties of perjury,

# A statement by the withhalding agent from
whom the final payment of compensation
for personal services will be received
showing the amount of final payment and
the amount that would be withheld if a final
payment exemption is not granted. The
withholding agent must sign the statement
and include a declaration that it is made
under penalties of parjury.

= A statement by the alien that he or she
does not intend to receive any other
amounts of gross income effectively con-
nected with the conduct of a ULS. trade ar
business during the current tax year.

#* The amount of tax that has been withhald
{or paid) under any other provision of the
Code or regulations for any income effec-
tively connected with the conduct of a U5,
trade or business during the current tax
YEAr.

# The amount of any outstanding tax liabili-
ties, including any interest and penalties,
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from the current tax year or prior tax peri-
ads,

* The provision of any income tax treaty
undar which a partial or complete axemp-
fion from withholding may be claimed, the
country of the alien's residence, and a
statement of sufficient facts to justify an
exemplion undar that treaty,

The alen must give a statement, signed and
werified by a declaration that it is made under the
penalties of perjury. that all the information pro-
vided is true, and that to his or her knowledga no
relavant information has baan omitlad.

If satisfied with tha information provided, the
Commissioner or his delegate will determine the
amount of the alien’s fentative income tax for the
tax year on gross income effectively connected
with the conduct of a U.S. trade or business.
Ordinary and necessary business expenses
rmay be taken into account if proved to the satis-
faction of the Commissicner or his delegate.

The Commissioner or his delegate will pro-
vide the alien with a letter to you, the withholding
agent, stating the amount of the final payment of
compensation for personal services that is ex-
empt from withholding, and the amount that
would ctherwise be withheld that may be paid to
the alien due to the exemption. The amount of
pay exempt from withholding cannot be more
than 5,000, The alien must give two copies of
the letter to you and must also attach a copy of
the letter to his or her income tax return for the
tax year for which the exemption is effective.

Travel expenses. |f you pay or reimburse
the travel expenses of a nonresident alien, the
payrments are not reporabla to the IRS and are
not subject to NRA withholding if the payments
are madea under an accountable plan as de-
scribed in section 1.62-2 of the regulations. This
treatment applies only to that part of a payment
that rapresents the payment of fravel and lodg-
ing expanses and not 1o that part that represants
compensation for independent personal serv-
icas,

Tax freaties. Under some lax trealies, pay
for independent personal semnvices parformead in
the United States is treated as business income
and taxed according 1o the treaty provisions for
business profits.

Under other tax treaties, pay for independent
personal sarvices performed in the United
States is exempt from U.S. income tax only if the
independent nonresident alien confractor per-
forms the services during a penod of tempaorary
presance in the United States {(usually not more
than 183 days) and is a resident of the treaty
country,

Independent nonresident alien contractors
use Form 8233 to claim an exemption from with-
holding under a tax treaty. For more information,

see Form 8233, earlier.

treaty benefif based on 8 business
profits provision or an independant

personal senvices provision.

Often, you must withhold under the statutory
rulas on payments made o a trealy country
resicdent contractor for services parformed in the
United States. This is because the factors on
which the treaty exemption is basad may not be
detarminable until after the close of the tax year.

Form 8233 should be vsed to claim a

The contractor must then file a .3, income tax
return (Farm 1040MNR) to recover any
overwithiheld tax by providing the IRS with proof
that he or she is entitled to a treaty exemption.

Wages Paid to Employees—
Graduated Withholding

Salaries, wages, bonuses, or any other pay for
personal services (referred fo collectivaly as
wages) paid 1o nonresident alien employees are
subject to graduated withholding in the same
way as for U5, citizens and residents il the
wages are effectively connected with the con-
duct of a U.S. trade or business, Any wages paid
to a nonresident alien for personal services per-
formed as an employes for an employer are
generally not subject to the 30% withholding if
the wages are subject to graduated withholding.

Alsa, the 30% withholding does not apply to
pay for personal services performed as an am-
ploves for an employer if it is effectively con-
nected with the conduct of a U.5. trade or
business and is specifically exemplad from the
definition of wages. See Fay that is not wages,
later.

Special rule for certain agricultural workers.
The 30% withhalding does not apply to pay for
personal services perdormed by a foreign agri-
cultural worker in the United States on an H-24
visa, However, if the total wages are 3600 or
mare and the worker does not give you a TIM,
you may need 0 backup withhold. You may
withhold at graduated rates if the employes asks
you to by giving you a complated Form W-4,

Pay for personal services that is not subject
to NRA withholding Is not subject to reporting on
Faorm 1042-3. If the compensation is more than
2600, report it on Form W-2 (if the employee
gave you a TIM) or on Form 1099-MISC (if the
emplyyee did not give you a TIN).

Employer-employee relationship. For pay
for personal services to quality as wages, there
must be an employer-employee relationship.

Linder the commaon law rulas, every individ-
ual who parforms services subjact to the will and
contral of an employer, both as to what shall be
dana and how it shall be dong, is anemployes, It
does not matter that the employver allows the
employee considerable discretion and freedom
of action, as long as the employar has the lagal
right to control both the method and the result of
the services.

If an employer-employee relationship exists,
it does not matter what the parties call the rela-
tionship. It does not matter if the employes iz
called a partner, coadventurer, agent, or inde-
pendant contractor. It does not matter how the
pay is measured, how the individual is paid, or
what the paymenis are called. Mor does it matter
whether the individual works full-time or
part-time.

The existence of the employar-employes re-
lationship under the usual commaon law rules will
be determined, in doubtful cases, by an exami-
nation of the facts of each casea.

Employee. Anemployee genarally includes
any individual who parforms services if the rela-
tienship between the individual and the person
for whom the services are parformed is the lagal
relationship of employer and employes. This
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includes an individual who receives a supple-
mental unemployment pay benefit that is treated
as wages.

No distinclion is made between classes of
employees. Superintendents, managers, and
other supervisory perscnnel are employees. In
most cases, an officer of a corporation Is an
employes, but a director acting in this capacity i
not. An officer who does not perform any serv-
ices, or only minor services, and neither re-
ceives nor is entitled to receive any pay is not
considered an employee.

Employer. An employer is any person or
organization for whom an individual performs or

has perarmed any sarvice, of whatever nature,
as an employea, The term “employer” includes
nat only individuals and organizations in a trade
or business, but organizations exempt from in-
come tax, such as religicus and charitable arga-
nizations, educational institutions, clubs, social
organizations, and sacieties, It also includes the
govemments of the United States, the states,
Puerto Rico, and the District of Columbia, as
well as their agencies, instrumentalities, and po-
litical subdivisions.

Two speclal definitions of employer that may
have considerable application to nonresident
aliens are:

= An employer includes any parson paying
wages for a nonresident alien individual,
forelgn partnership, or forelgn corporation
not engaged in trade or business in the
United States (including Puerte Rico as if
a part of the Unitad Statas), and

* An employer includes any person who has
contral of the paymeant of wages for serv-
ices that are performad for another person
who does not have that contral,

For example, if a trust pays wages, such as
certain types of pensions, supplemental unem-
ployment pay, or retired pay, and the person for
whom the services were performed has no legal
control over the payment of the wages, the trust
is the employer.

These special definiions have no effect
upon the relationship between an alien em-
ployee and the actual employer when determin-
ing whethar the pay received is considerad to be
Wages,

If an employer-employee relationship exists,
the employer ordinarily must withhold the in-
come fax from wage payments by using the
percentage method or wage bracket tables as
shown in Publication 15 {Circular E).

Pay that iz not wages. Employment for which
the pay is not considered wages (for graduated
income tax withholding) includes, but is not lim-
ited to, the following items.

& Agricultural labor if the total cash wages
paid to an individual worker during the
year s less than $150 and the total paid to
all workers during the year is kess than
$2,500. But even if the total amount paid
to all workers is $2 500 or more, wages of
less than $150 per year paid o a warker
are not subject fo income tax withholding if
cerain conditions are mel, For these con-
ditions, see Publication 51 (Circular A).
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= Senvices of a household nature performed
in or about the private home of an em-
ployer, or in or about the clubrooms or
house of a local college club, fratemity, or
sorority. A local college club, fraternity, or
sorarity doas not include an alumni club or
chapter and may not be operated primarily
as a business enterprise. Examples of
these servicas include thase performed as
a ook, janitor, housekeeper, govermess,
gardener, or houseparent,

= Certain services performed outside the
course of the employer's trade or business
far which cash payment is less than $50
for the calendar quarter.

= Services performed as an employee of a
foreign government, without regard to citi-
zenship, residence, or where services are
performed. These include services per-
formed by ambassadors, other diplomatic
and consular officers and employees, and
nondiplomatic representatives. They do
not include services for a LS. or Puerlo
Rican corporation owned by a fareign gov-
armment.

=+ Services performed within or cutside the
United States by an employes or afficer
(regardless of citizenship or residence) of
an intermational organization designated
under the International Crganizations Im-
munities Act,

=+ Sarvices parformed by a duly ardained,
commissioned, or icensed minister of a
church, but only if parformed in the exar-
cise of the ministry and not as an em-
ployee of the United States, a LS.
possession, or a foreign government, or
any of their palitical subdivisions. These
also include services perdarmed by a
member of a religious order in carrying out
duties raquired by thal order,

# Tipz paid to an employee it they are paid
in any medium other than cash or, if in
cash, they amount 1o less than $20 in any
calendar month in the course of employ-
ment.

Services performed outside the Unifed
States. Compensation paid 10 a nonresident
alien {other than a resident of Puerto Rico, dis-
cussed latar) for services performed cutside the
United States is not considered wages and is not
subject to withholding.

Withholding exemptions. The amount of
wages subject to graduated withholding may be
reduced by the personal exemption amount
($3,800 for 2012). The personal exemptions al-
lowed in figuring wages subject to graduated
withholding are the same as those discussed
earlier under Pay forindependent personal serv-
ices, excapt that an employes must claim them
on Form W-4.

Special instructions for Form W-4. A noni-
resicdent alien subject 1o wage withholding must
give the employer a completed Form W-4 to
anable the employer to figune how much incorme
tax to withhold,

. A nonresident alien cannot claim ex-
A emplion from withhalding on Form
EOnT)  Wed. Use Form 8233 o claim a tax
treaty exemption from withholding. See Form
B233, earlier.

In complating Form W-4, nonresident aliens
should use the following instructions instead of
the instructions on Form W-4,

1. Check “Single” on line 3 {regardless of ac-
tual marital status).

2. Claim only one withholding allowance on
line 5, unless a resident of Canada, Max-
ica, ar South Korea, or a U.S. national,

3. Write “MNonrasident Alien" or “NRA" above
the dottad line on line 6.

Also see Motice 1392, Supplemental Form

W-4 Instructions for Nonresident Aliens.,

@ raquired o requast an additional with-
holding amount, but they can choose to

have an additional amount withheld on line &,

Students and business apprentices from
India. Students and business apprentices who
are aligitle for the benefits of Article 21(2) of the
United States-India income tax treaty can claim
additional withholding allowances on ling 5 for
their spouses. In addition, they can claim an
additional withholding allowance for each de-
pendent who has become a resident alien.

MNanresident alen employees are not

Determining amount to withhold. Employ-
ers are required 1o add an amount ta the wages
of a nonresident alien employee solely for the
purpose of caloulating income tax withholding.,
The specific amounts depend on the payroll
period. These amounts can be found in With-
holging Adjustment for Nonresident Aliens in
chapter 8 of Publication 15 (Circular E). This
adjustment does not apply to students and busi-
ness appranfices from India,

Do not include the addifional amount
on the employee’s Form W-2, Wage
and Tax Statemeant.

Reporting requirements for wages and with-
held taxes paid to nonresident aliens. The
emplayer must report the amount of wages and
deposzils of withheld income and social security
and Medicare taxes by filing Form 241, Housa-
hold employers should see Publication 926,
Housshold Employer's Tax Guide, for informa-
tion on reporting and paying employment laxes
on wages paid to housaehald employees.

Form W-2. The employer also must report
on Farm W-2 the wages subject to NRA with-
holding and the withheld taxes. Youw must give
copies of this form to the employee. If the em-
ployes submits Form 8233 1o claim axemplion
from withholding under a tax treaty, the wages
are reported on Form 1042-5 and not in box 1 of
Form W-2. Wages exempt under a tax treaty
ray still be reported in the state and local wages
boxes of Form W-2 if such wages are subject to
state and local taxation. For mare information,
see the instructions for these forms.

Trust fund recovery penalty. If you are a
person responsible for withhalding, accounting
for, or depositing or paying employmeant taxes,
and willfully fail to do so, you can be held liable
for a penalty equal to the full amount of the
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unpaid trust fund tax, plus interest. & responsi-
ble person for this purpose can be an officer of a
corporation, a partner, a sole proprietor, or an
emplyyee of any form of business. A trustee or
agent with authority over the funds of the busi-
ness can also be held responsible for the pen-
alty.

“Willfully” in this case means voluntarily, con-
sciously, and intentionally. Youw are acting will-
fully if wou pay other expenses of the business
instead of the withholding taxes.

Federal unemployment tax (FUTA). Theem-
ployver must pay FUTA and file Form 240 or
940-EZ, Employer's Annual Federal Unemploy-
ment (FUTA) Tax Retum. Only the employer
pays this tax; it is not deducted from the em-
ployee's wages. In certain cases, wages paid to
stuedents and railread and agricultural workers
are exempl from FUTA tax. For more informas-
tion, see the instructions for these forms.
Wages paid to nonresident alien studentis,
teachers, researchers. trainees, and other non-
residant aliens in “F-1," “J-1," “W-1." or 0" non-
immigrant status are not subject to FUTA tax.

Pay for dependent personal services (In-
come Code 17). Dependent porsonal son-
ices are personal services performed in the
Linited States by a nonresident alien individual
as an employee rather than as an independent
contractor.

Pay for dependent personal services is sub-
jectto NRA withholding and reporting as follows.

Graduated rates. Ordinarily, you must with-
hold on pay (wages) for dependent personal
services using graduated rates. The nonrasi-
dent alien must complete Form W-4 as dis-
cussed eardier under Special instructions for
Form W-4, and you must report wages and in-
come tax withheld on Form W-2. However, you
do not have to withhold if any of the following
four exceptions applies,

Exception 1. Compensation paid for labor
or parsonal services performed in the Lnited
Stlates is deamed not 1o be incoma from sourcas
within the United States and is exempt fram U5,
income tax if:

1. The labar or services are performed by a
nonresident alien temporarily present in
the United States for a pericd or pericds
not exceading a total of 80 days during the
tax year;

2. The total pay does not exceed 3,000; and

3. The pay is for labor or services performed
as an employee of, or under a contract
with:

a. A nonresident alien individual, foreign
parinership, or fareign corporation that
is not engaged in a trade ar business in
the United States, or

b, & U5, citizen or resident alien individ-
ual, a domestic partnership, or a da-
mestic conporation, if the labor or
services are parformed for an affice or
place of business maintained in a for-
eign country or in a possassion of the
United States by this individual, partner-
ship, or corporation.
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Ifthe total pay is more than 53,000, the entire
amount is income from sources in the United
States and is subject to L1.5. tax.

Also, compensation paid for labor or services
performead in the United States by a nonresident
alian in connection with the individual's tempo-
rary presence in the United States as a regular
ramber of the craw of a forelgn vessal engaged
in transportation between the United States and
a forelgn country or a U.S. possession is not
income from sounces within the United States.

Exception 2. Compensation paid by a for-
eign emplover to a nonresident alien for the
period the alien is temporarily present in the
United States on an “F,7 "J.)" or "Q" visa is ex-
empt from U.S. income tax, For this purpose, a
foreign employer means:

# A nonresident alien individual, foreign
partnership, or foreign corporation, or

# An office or place of business maintained
in a foreign country or in a U5, posses-
zion by a domestic corporation. a domes-
tic partnarshig, or an individual U.3. citizen
or resldent.

You can exempt the payment from withhold-
ing If vou can roliably associate the payment
with a Form W-8BEN containing the taxpayer
identification number of the payee.

Excepltion 3. Compensation paid 1o cenain
residents of Canada or Mexico who enter or
leave the United States at frequent intervals is
net subject to withholding. These aliens must
aither:

= Perform duties in transportation services
{such as a railroad, bus, truck, farry,
steamboat, aircraft, or other type) between
the United States and Canada or Mexico;
ar

# Parorm dulies connecled with an interna-
tional praject, ralating to the construction,
maintenance, o operation of a waterway,
viaduct, dam, or bridge crossad by, or
crossing, the boundary batween the
United States and Canada or the bound-
ary between the United States and Mex-
ico.

To gualify for the exemplion from withholding
during a tax year, a Canadian or Mexican resi-
dent must give the employer a statement with
the employee's name, address, and identifica-
ticn number, and certifying that the resident:

* |5 nota LS, citizen or resident;

# |5 g resident of Canada or Mexico, which-
ever applies; and

#» Expects to parform the described duties
during the tax yaar in question.

The statement can be in any farm, but it must
be dated and signed by the employee and must
include a written declaration that it is made
under penalties of parjury.

Canadian and Mexican residents em-
ployed entirely within the United States.
Meither the transportation service exception nor
the intemational projects exception applies to
the pay of a resident of Canada or Mexico who is
employed enfirely within the United States and

who commutes from a home in Canada or Mex-
ica to wark in the United Statas, If an individual
works at a fixed point or points in the United
States (such as a factory, store, office, or desig-
natad area or areas), the wages for services
performed as an employea for an employer are
subject to graduated withholdirg.

Exception 4. Compensation paid for seny-
icas perfarmed in Puerta Rico by a nonresident
alien who is a resident of Puerlo Rico for an
employer (other than the United States or one of
its agencies) is not subject to withholding.

Compensation paid for either of the following
types of services is not subject to withholding if
the alien does nol expect to be a resident of
Puero Rico during the entire tax year.

= Services performed cutside the United
States but nat in Puerto Rico by a nonresi-
dent alien who is a resident of Puerlo Rico
for an employer other than the United
States or one of its agencies; or

& Services performed outside the United
States by a nonresident alien who is a
resident of Puerte Rico, as an employee of
the United States ar any of its agencies.

To gualify for the exemption from withholding
for any tax year, the employee must give the
employer a statement showing the employee's
name and address and certifying that the em-
ployee:

#* |z not a citizen or residant of the United
States, and

* |5 a resident of Puero Rico who does not
expect to be a resident far that entire fax
year.

The statement must be signed and dated by the
employee and contain a wntten declaration that
it is made under penalties of perjury,

Tax treaties. Pay for dependent personal
services under some tax treaties is exempt from
U.S. income tax only if both the employer and
the employes are treaty country residents and
the nonresident alien employes performs the
services while temporarily living in the United
States (usually for not more than 183 days).
Other treaties provide for exemption from U.S.
tax on pay for dependent personal services if the
employer is any foraign residant and the am-
ployee is a treaty country resident and the non-
resident alien employee performs the services
while temporarily in the United States.

Pay for teaching (Income Code 18). This
category is given a separate income code num-
ber because some tax treaties provide at least
partial exemption from withholding and from
L5, tax. Pay for teaching means payments to a
nenresident allen professor, teacher, or re-
searcher by a U5, university or other accredited
educational institution for teaching or research
wark at the institution.

Graduated rates. Graduated withholding of
income tax usually applies to all wages, salaries,
and other pay for teaching and research paid by
a .S, educational institution during the period
the nonresident alien is teaching or performing
resaarch at the institution.

Social security and Medicare tax. A non-
resident alien temporarily in the United States
on an "F-1,7 "J-1.7 "M-1," or "Q-1" visa is not
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subject to social security and Medicare taxes on
pay for servicas perarmed to carry out the pur-
pose for which the alien was admitted to the
United States. Social security and Medicare
taxes should not be withheld or paid on this
amauni.

Example. A nonresident alien is issued a
wiga o teach for a enivarsity, Whila in the United
States, he takes a part-lime job working for a
chemical company. The wages earned while
teaching at tha university ara axempt from social
security and Medicare taxes. The wages earned
at the chemical company are subject to social
security and Medicare taxes.

If an alien is considered a resident alien, as
discussed earlier, thatl pay is subject to social
security and Medicare taxes even though the
alien is still in one of the nonimmigrant statuses
mentioned above. This rula also applies to
FUTA {uremployment) taxes paid by the em-
ployer. Teachers, researchers, and other em-
ployees termporarily present in the United States
on other nonimmigrant visas or in refugee or
asylee immigration status are fully liable for so-
clal security and Medicara taxes unless an ex-
emption applies from one of the totalization
agregments in force between the United States

and several other nations.

@ publishes the complete texts and ex-
planatory pamphlets of the tofalization

agreements, which are available by calling

1-800-772-1213 or by visiting the Social Sacur-

ity Administration web site at;

Wi, socialsacunty. govintarnational,

The Social Security Administration

Tax treaties. Linder most tax treaties, pay
for teaching or research is exempt from U.5.
incame tax and from withholding for a specified
period of time when paid to a prolessar, teacher,
or researcher who was a resident of the treaty
country immediately prior to entry into the United
States and who is not a citizen of the United
States (see Table 2). The .5, educational insti-
tution paying the compensation must report the
amaunt of compansation paid each year which
is exempt from tax under a tax treaty on Form
142-5. The employer should also report the
compensation in the state and local wages
boxes of Form W-2 if the wages are subject to
state and local taxes, or in the social security
and Medicare wages boxes of Farm W-2 if the
wages are subject to social security and Medi-
care taxes.

Claimants must give you either Form
W-BBEN or 8233, as applicable, to oblain these
treaty benefits,

Pay during studying and training (Income
Code 19). This category refers to pay (as
contrasted with remittances, allowances, or
other forms of scholarships or fellowship
grants—see Scholarships and Fellowship
Grants, earlier) for personal services perdormed
while a nonresident alien is temporarily in the
United States as a student, trainee, or appren-
tice, or while acquinng technical, professional,
of business exporieance.

Graduated rates. Wages, salaries, or other
compensation paid to a nonresident alien stu-
dent, trainee, ar apprentica for labar or personal
services performed In the United States are sub-
ject to graduated withholding.
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Social security and Medicare tax. A non-
resident alien temporarily in the United States
on an “F-1,"7 “J-1,7 "M-1," or "0-1" visa is not
subject to social security and Medicare taxes on
pay for services pedormed to carny out the pur-
posze for which the alien was admitted to the
United States. Soclal security and Medicare
taxes should not be withheld or paid on this
amaunt. This exemplion from social security and
Medicare laxes also applies to employment per-
formed under Curricular Practical Training and
Optional Practical Training, on or off campus, by
foreign students in “F-1,7 “J-1." "M-1.7 or "0Q"
status as long as the employment is authorized
by the LS. Citizenship and Immigration Serny-
ices.

Example. A nonresident alien is admittad to
the Uinited States to study surveying. As part of
her course, she apprentices to a surveyor, She
also works part time at a restaurant to supple-
ment her income, The wages she eams as an
apprentice are not subject to social security and
Medicare taxes. The wages and tips she eams
at the restaurant are subject to social security
and Medicare faxes.

If an alien is considered a resident alien, as
discussed earlier, that pay is subject to social
security and Medicare taxes even though the
alien is still in gne of the nonimmigrant statuses
mentioned above. This rule also applies to
FUTA (unemployment) taxes paid by the em-
ployer.

Any student who is enrolled and regularly
attending classes at a school may be exempt
from social security, Medicare, and FUTA taxes
on pay for services perdormed for that school.
See Publication 15 (Circular E).

Tax treaties. Wany tax treaties provide an
exemption from LLS. income tax and from with-
holding on compensation paid to nonresident
alien students or trainees during fraining in the
United States for a limited period. In addition,
some treaties provide an exemplion from tax
and withholding for compensation paid by the
LS. Governmen! or its contractor 1o a nonrasi-
dent alien student or traines who is temporarily
presant in the United States ag a participant in a
program sponsored by the LS. Government
[see Table 2). However, a withhelding agent
who is a U.S. resident, a U.5. Government
agency, or its contractor must repor the amount
of pay on Form 1042-5.

Claimants must give you either Form
W-BBEN or 8233, as applicable, to obtain these
treaty benefits,

Artists and Athletes
(Income Codes 42 and 43)

Because many fax treaties contain a provision
for pay to artists and athletes, a separate cate-
gory Is assigned these payments for withholding
purposes. This category includes payments
made for performances by public entertainers
(such as theater, motion picture, radio, or televi-
sion artists, or musicians) or athletes.

Use Income Code 42 to report payments to
artists and athletes who have not signed a cen-
tral withholding agreement [(CWA), discussed
later. Use Income Code 43 ta report paymants to
arfists and athletes who have signad a CWaA.

Income Code 42.  You must withhold tax at a
30% rate on payments to artists and athletes for
services parformed as independant contractors,
Saa Fay for independent parsonal sandoes, ear-
lier, for more information. Youw must withhold tax
at graduated rates on payments to artists and
athletes for services performed as employees.
See Fay for dependan! personal services, ear-
lier, for more information. Howewver, in any situa-
tion where the nature of the relationship
between the payer of the income and the artist
or athlete is not ascertainable, you should with-
hold at a rate of 30%.

Income Code 43.  MNonresident alien entartain-
ers and athletes who perform or paricipate in
events in the United States can request a CWA
for a lower rate of withholding. A CWA is an
agreement enterad into by the athlete or enter-
taimer, a designated withholding agent, and the
IRS. Under no circumstances will a CWA reduce
taxes withheld to less than the anticipated
amaunt of income tax liability,

Monresident alien entertainers or athletes re-
questing a CWA must submit a written applica-
tion and appropriate attachments, Use Form
13930, Application for Central Withhalding
Agreament, and its instructions 1o apply far a
Cwa,

The designated withholding agent must
agree to withhold income tax from payments
made to the nonresident alien, fo pay over the
withheld tax 1o the IRS on the dates and in the
amounts specified in the agreement, and to
have the IRS apply the payments of withheld tax
to the withholding agent's Form 1042 account.
The designated withholding agent will be re-
quired 1o file Form 1042 and Form 1042-5 for
each tax year in which income is paid to a
nonresident alien covered by the CWA, The
designated withholding agent will issue Form
1042-5 to each nonresident alien athlete and
entartainer affected by the agreement.

@ ted to the following address at least 45
days before the agreement is to fake
effect. Exceptions will be considered on a case
by case basis.
Central Withholding Agreement Program
Intermal Revanuea Searvice
36581 5. Interragional Hwy. 35

Stop 4302 ALSC
Austin, T 78741

O

Tax treaties. Under many tax ireaties, com-
penzation paid to public entertainers or athlates
for services performed in the United States is
exempt from U5, income tax only when the
alien is present for a limited period of time and
the pay is within limits provided in the tax treaty
(see Table 2).

Employees and independent coniractors
may claim an exemption from withholding under
a tax treaty by filing Form 8233, Often, however,
you will have to withhold at the statutory rates on
the total paymants to the entertainer or athleta.
This is because the exemption may be based
upan factors thal cannol be determmed until
after the end of the year.

A request for a CWA must be submit-

You do nof nead fo complate box 3 or
box &5 on Form 1042-5 for any artist or
athlete who is covered by a CWA.
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Other Income

For the discussion of Income Codes 24, 25, and
26, see U5 Real Properfy Interesi, later. For
the discussion of Incoma Code 27, see Publicly
Traded Partnarships, later.

Gambling winnings (Income Code 28). In
general, nonresident aliens are subject to NRA
withholding at 30%: on the gross proceeds from
gambling won in the United States if that income
is not effectively connected with a LS. trade or
business and is not exempled by treaty, The tax
withheld and winnings are reportable on Forms
1042 and 1042-5,

Ma tax is imposed on nonbusiness gambling
income a nonresident alien wins playing black-
jack, baccarat, craps, roulette, or big-6 wheel in
the United Statas, A Form W-BBEM iz not re-
quired to obtain the exemption from withholding,
but a Form W-B8BEN may be required for pur-
poses ol Form 1099 reporting and backup with-
holding. Gambling income that is not subject to
MRA withholding is not subject to reperting on
Form 1042-5.

Monresident aliens are taxed at graduated
rates on net gambling income won in the U3,
that is effectively connectad with a U.S. trade or
business.

Tax freaties. Gambling income of residents
{as defined by treaty) of the following foreign
countries is not taxable by the United States:
Ausiria, Belgium, Bulgaria, Czech Republic,
Denmark, Finland, France, Germany, Hungary,
lceland, lreland, Italy, Japan, Latvia, Lithuania,
Luxembourg, Metherlands, Russia, Slovak Re-
public, Slovenia, South Africa, Spain, Sweden,
Tunigla, Turkey, Ukraine, and the United King-
dom.

Gambling income of residents of Malta is
taxed at 10%.

Claimants must give you a Form W-8BEM
{with & TIN) to claim treaty benefits on gambling
income that is not effectively connected with a
5. trade or business. See U.5. Taxpayer lden-
tification Numbers, |later, for when you can ac-
cept a Form W-S8BEN without a TIM.

Transportation income. U.S. source gross
transportation income is generally not subject to
MRA withholding.

Transporation income is income from the
use of a vessel or aircraft, whether owned, hired,
or lgasad, or from the performance of services
directly related to the use of a vessel or aircraft.
U.S. source gross tramsportation income in-
cludes 50% of all tfransportation income from
transportation that either begins of ends in the
United States. For personal service income
othar than income derved from, of in conneclion
with, a vessel, the use must be batween the
United States and a U.S. possession.

The recipient of ULS. source gross transpor-
tation income must pay tax at the rate of 4%
unless the income is effectively connected with
the conduct of a U.S. trade or business. Il the
income is effectively connected with a U.S. rade
or business, it is taxed on a net basis at a
graduated rate of tax.

Payments to certain expatriates. Cearlain
payments to nonresident aliens who are cov-
ered expatriates under section B77AIgHT) are
subject to NAA withhaolding at 30%. In general,
nonresident aliens are coverad expatriates if
they were LS. citizens or long-term residents
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who renounced their citizenship or ceased to be
long-tarm residents for LS. tax purposes after
June 16, 2008, and satisfied other tests for aver-
age annual net income tax and net worth, For
more infarmation on the definiion of covered
expatriates, see the Instructions for Form BBS4.

Eligible deferred compensation items (In-
come Code 38).  |n general, you must withhold
tax at a 30% rate on any paymeant of an eligible
defarred compansation item. Tha amount sub-
ject 1o tax s the amount of the payment that
would have been included in the nonresident
alien's U5, gross income if he had continued to
be taxed as a LS. citizen or resident.

Distributions from a nongrantor trust (ln-
come Code 39). Ingeneral, you must withhokd
tax at a 30% rate on any direct or indirect distri-
bution from a nangrantor trust. The amount sub-
jectto tax is the pant of the distribution that woulkd
have been included in the nonresident alien's
LLE. gross income if he had continued to be
taxed as a L.5. citizen or resident. If the nonresi-
dent alien was not a beneficiary of the nongran-
tor trust on the day before he gave up his U5,
citizenship or long-term residence, you do not
have to withhold tax.

Guarantee of indebtedness (Income Code
41).  An amount paid to a foreign payee for the
provision of a guarantee of indebtedness issued
after September 27, 2010, may be subject to
MRA withholding. The amounts must be paid by
one of the following:

1. A noncorporate LS. resident,
2. A domestic corporation, or

3. Any foreign person if the amount paid is
connected with income that is effectively
connmected, or reated as effectively con-
nected, with a LS. trade or business.

An indirect payment includes a payment by a
foreign bank to a foreign corporation for the
foreign corporation's guarantee of indebledness
owed to the foreign bank by the forgign corpora-
tion's domestic subsidiary, where the cost af the
guarantes fee Iz passed on to the domestic
subsidiary through addifional interest charged
on the indebladness,

Other income (Income Code 50). Use this
category to report LS. source FDAP income
that is not reportable under any of the ather
income categores. Examples of income that
may be reportable under this category are com-
missions, insurance proceeads, patronage distri-
butions, prizes, and racing purses.

As discussed earlier under income Subject
o NRA Withfolding, every kind of FDAP income
fram U.S. sources that is not affectively con-
nected with a U.S. trade or business is subject to
MRA withhalding unless the incoma is specifi-
cally exernpt under the Code or a tax treaty. You
generally must withhold at the 30% rate on this
income.

Foreign Governments
and Certain Other
Foreign Organizations

Investment income earned by a foreign govem-
ment is ot included in the gross income of the
foreign government and is not subject to U.3.
withholding tax. Investment income means in-
come from Investments in the United States in
stocks, bonds, or other domestic securities, fi-
nancial instruments held in the execution of gov-
emmental financial or monetary palicy, and
interest on money deposited by a foreign gov-
emment in banks in the United States. A foreign
government must pravide a Farm W-BEXP ar, in
the case of a payment made outside the United
States to an offshore account, documentary avi-
dence to obtain this exemption. Investment in-
come paid to a foreign government is subject to
reporting on Form 1042-3.

The following types of income received by a
foreign govemment are subject to NRA with-
holding.

1. Income (including investment income) re-
caived from the conduct of a commercial
activity or from sources other than those
stated above.

2. Income received from a controlled commer-
cial entity {including gain from the dispasi-
tion of any interest in a controlled
commercial entity] and incomea received by
a contralled commercial antity.

If the foreign government is a partner in a
partnership carrying on a trade or business
in the United States, the efectively con-
nected income allocable to the foreign gow-
ernment is considered derived from a
controlled commarcial activity and is subjact
te withholding under section 1446,

3. Gain derived from the disposition of a LS.
real property interest, Withholding on these
gains is discussead later under U5, Haal
Property Infarest.

A govemment of a LS. possession s ex-
empt from WS, tax on all LS. source income,
Thiz income is not subject to NRA withhalding.
These governments should use Form W-BEXP
to get this exemption.

International erganizations. International ar-
ganizations are exempt from S, tax on all U.S.
source income, This income is not subject to
withholding. International organizations are not
required to provide a Form W-8 or documentary
evidence to receive the exemption if the name of
the payee is ane that is designated as an inter-
nafticnal organization by executive order.

Foreign tax-exempt organizations. A for-
eign organization that is a tax exempl organiza-
tion under section 501{c) of the Internal
Revenue Code is not subject to a withholding tax
an amaounts that are not income includible under
section 512 of the Internal Revenue Code as
unrelated business taxable income. However, if
a foreign organization iz a foreign private foun-
dation, it is subject to a 4% withholding tax on all
LS. source investment income. Faor a foreign
tax-axempl organization to claim an axemplion
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from withholding because of its tax exempt sta-
tus under section 501 (c), or o claim withholding
at a 4% rate, it must provide you with a Form
W-BEXP. However, if a foreign organization is
claiming an exemption from withholding under
an income tax treaty, or the income is unralated
business taxable income, the organization must
provide a Form W-8BEN or W-BECL. Income
paid to foreign tax-exempt organizations is sub-
jectto reporting on Form 1042-5. If the organiza-
tion is a partner in a partnership carnying on a
trade or business in the United States, the effec-
tivaly connected income allocable to the argani-
zation is subject to withholding under section
1448,

U.S. Taxpayer
Identification Numbers

As the withholding agent, in most cases you
must request that the payee provide you with its
U.5. taxpayer identification number {TIN). You
must include the payea’s TIM on forms, state-
ments, and other tax documents. The payee's
TIM may be any of the following.

= An individeal may have a social security
number (SSM). If the individual does not
have and s eligible for an SSM, he or she
must use Farm 55-5, Application for a So-
cial Secunty Card, to get an 35N, The
Social Security Administration will tell the
individual if he or she is eligible to get an
55N,

* Anindividual may have an IRS individual
taxpayer identification number (ITIM). i
the individual does not have and is not
eligible for an SSM, he or she must apply
for an ITIN by using Form W-7.

= Any person other than an individual, and
any individual wha is an employer or who
is engaged ina U.5. trade or business as
a sole proprietor, must have an employer
identification number (EIN). Use Form
S55-4 to get an EIM,

A TIM must be on a withholding certificate if
the beneficial owner is claiming any of the fol-
lowing,

# Tax treaty benefits (see Exceplions fo TIN

reguirement, kater),

# |ncome is effectively connected with a

LS. trade or businass.

» Exemption for cerain annuities (see Fan-
sions, Annuities, and Alimony, earlier).

» Exemption based on exempt arganization
or private foundation status.

In additicn, a TIN must be on a withholding
cerfificate from a person claiming to be any of
the fallowing.

= Qualified intermediarny.

= Withholding forgign partnership.
= Withholding foreign trust,

= Exempt organization,
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= L5, branch of a foreign person treated as
a U5 person [see seclion
1.1441-1(b)2)iv) of the regulations).

* LS. person.

Exceptions to TIN requirement. A foreign
persan does not have o provide a U.S. TIN to
claim a reduced rate of withholding under a tax
treaty if the requirements for the following ex-
ceptions are met,

* |[ncome from marketable securities (dis-
cussed earlier under Form W-SBEN).

#* Unexpected paymeant 1o an individual {dis-
cussed next).

Unexpected payment. A Form W-S8BEN or
a Form 8233 provided by a nonresident alien to
get trealy benefits does not nead a LS, TIN if
wou, the withholding agent, meat all the following
requirements,

* You are an acceptance agent.

= You can request an ITIN for a payee on an
oxpedited basis.

# You are required to make an unexpected
payment to the nonresident alien.

= You cannot get the ITIMN because the IRS
is not issuing ITINS at the time you make
the paymeant or at any earlier ime after
you know you have to make the payment.

* You cannot reasonably delay making the
unaxpected payrment.

* YYou submit a completed Form W-7 far the
payee, with a cedification that you have
reviewad the required documentation and
have no actual knowledge or reason to
know that the documentation is not com-
plete or accurate, to the RS during the
first business day after you made the pay-
ment.

Anacceptance agent Is a persen who, under a
written agreement with the IRS, is authonzed to
assist alen individuals and other forgign per-
sons get ITINs or ElMs. For information on the
application procedures for becoming an accept-
ance agent, see Rev. Proc, 2006-10, 2006-2
[.LR.B. 293, available at wwa.irs gowirh/
2006-02_IRB/ar1 3.hitml,

A payment is unexpected if you or the benefi-
cial owner could not have reasonably antici-
patad the payment during a time when an ITIN
could be cbtained. This could be due fo the
nature of the payment or the circumstances in
which the payment is made, A payment is not
considered unexpected solely because the
amaunt of the payment is not fixed,

Example. Mary, a citizen and resident of
Ireland, visits the United States and wins $5,000
playing a slot machine in a casino. Under the
treaty with Ireland, the winnings are not subject
to LS. tax. Mary claims the treaty benefits by
providing & Form W-8BEN fo the casing upon
winning at the slot machine. However, she doas
not have an ITIN, The casino is an acceptance
agent that can request an ITIN on an expedited
basis.

Situation 1. Assume that Mary won the
maoney on Sunday. Since the |AS does not issue
ITINS on Sunday, the casino can pay $5,000 fo

Mary without withholding U.S. tax. The casing
must, an the fallowing Monday, fax a completed
Farm W=7 for Mary, including the required certifi-
cation, to the IRS for an expedited ITIN.

Situation 2. Assume that Mary won the
money on Monday. To pay the winnings without
withholding U.5. tax, the casino must apply for
and get an ITIN for Mary because an expedited
ITIM iz available from the IRS at the time of the
payment.

Depositing
Withheld Taxes

This section discusses the rules for depositing
income tax withheld on FOAP income. The de-
posit rules discussed here do not apply to the
following items.,

#* Taxes on pay subject to graduated with-
holding as discussed earlier. (See Form
941 for the deposit rules.)

+ Tax withheld on pensions and annuities
subject to graduatad withholding or the
10% tax on nonpenodic distributions. (See
Form 945 for the deposit rules.)

#» Tax withheld on a foreign partner's share
af effectively connected income of a part-
narship. See Partnarship Withholding on
Effectively Connecled lncome, later,

#* Tax withheld on dispositions of LS. real
property interasts by foreign persons, See
LLS. Raal Praparty interast, latar.

= Taxes on household employees. See
Schedule H (Form 1040), Household Em-
ployment Taxes, to report social security
and Medicare taxes, and any income tax
withheld, on wages paid to a nonresident
alien household employves.

When Deposits
Are Required

A deposit reguired for any period cccurring in
one calendar year must be made separately
from a deposit for any period occurring in an-
other calendar year. & deposit of this tax must
be made separately from a deposit of any other
type of lax,

The amount of tax you are required to with-
hold determines the frequency of your deposits.
The following rules show how often deposits
must be made.

1. If at the end of a calendar year the total
amount of undeposited taxes is less than
£200, you may either pay the laxes with
your Form 1042 or deposit the entire
amaunt by March 15 of the following calen-
dar yeaar,

2. It at the end of any month the total amount
of undeposited taxes is $200 or mora but
less than $2,000, you must deposit the
taxes within 15 days after the end of the
manth. If the 15th day iz a Saturday, Sun-
day, or legal holiday in the District of Co-
lumbia, you must deposit the taxes by the
next day that is not a Saturday, Sunday, or
legal holiday in the District of Calumbia, If
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you made a deposit of 52,000 or more
during the month (except Decembeer)
under rule 3 below, carry over any end-of-
the-month balance of less than $2,000 to
the next month. If you made a deposit of
g2,000 or more during December, any
end-of-December balance of less than
%2,000 should be remitted with your Farm
1042 by March 15 of the following year.

3. If at the end of any guarter-monthly perad
the total amount of undeposited taxes is
52,000 or more, you must daposit the
taxes within 3 business days after the end
of the quarter-monthly period. (A quar-
ter-mantihly pericd ends on the 7ih, 15th,
22nd, and last day of the month.) A busi-
ness day is any day other than a Saturday,
Sunday, or legal holiday in the District of
Columixa.

Electronic deposit requirement. You must
deposit all withheld taxes by electronic funds
transfer, In most cases, electronic funds rans-
fers are made using the Electronic Federal Tax
Payment System (EFTPS). If you do not want to
use EFTPS, you can arrange for your tax profes-
sional, financial institution, or othar trusted third
party to make deposits on your behalf, Also, you
may arrange for your financial instituwtion to initi-
ale a sama-day wire payment on your behall,
EFTPS is a free service provided by the Depart-
ment of Treasury, Services provided by your tax
professional, financial institution, or other third
party may have a fee. For more information
about EFTPS or to enroll in EFTPS, visit www,
efps gov or call 1-800-555-4477 . Additional in-
formation about EFTPS is also available in Pub-
lication 966, The Secure Way fo Pay Your
Federal Taxes.

@ Cualified business laxpayers thal re-

quest an EIN will automatically be en-
nfarmation on how o aclivate their account.

rafled in EFTPS. They will receive

Note. Al payments should be stated in U5,
dollars and should be made in U5, dollars.

Penalty for failure to make deposits on time.
It yau fail to make a raquired deposit within the
time prescribed, a penalty is imposed on the
underpayment (the excess of the required de-
posit aver any actual timely deposit far a pariod).
You can avoid the penalty if you can show that
the failure to deposit was for reasonable cause
and not because of willlul naglect. Alsa, the IRS
may walve the penalty If cerain reguirements
are met,

Depositing on time. For deposits made by
EFTPS to be on time, you must initiate the de-
posit by B p.m. Eastarn time the day befora the
date the deposit is due, If you use a third party to
make deposits on your behall, they may have
different cutoff times.

Penalty rate.

= 1105 days late, the penalty is 2% of the
underpayment,

# 610 15 days late, the penalty is 5%, or
* 16 ar more days late, the penalty is 10%.

If the: deposit is:

However, if the deposit is not made within 10
days after the |IRS issues the first notice de-
manding payment, the penalty is 15%.
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If you owe a penalty for failing to deposit tax
far mare than one depasit peried, and you make
a deposit, your deposit is applied 1o the most
recent period to which the deposit relates unless
you designate the deposit pariod or periods o
which your deposit Is to be applied. You can
make this designation only during a 90 day pe-
riod thal begins on the date of the penally notice,
The notice contains instructions on how to make
this designation.

Adjustment for
Overwithholding

What to do il you overwithheld lax depends on
whan you discover the overwithholding.

Overwithholding discovered by March 15 of
following calendar year. |f you discover that
you ovarwithheld tax by March 15 of the follow-
ing calendar year, you may use the undeposited
amount of tax to make any necessary adjust-
menis between you and the recipient of the
income. Howeaver, if the undeposited amount i2
not encugh o make any adjustments, or if you
discover the overwithholding after the entire
amount of tax has been deposited, you can use
either the reimbursement procedure or the
set-off procedure o adjust the averwithholding.

if March 15 is & Saturday, Sunday, or
@ lagal holiday, the next business day s
the final date for these actions,
Reimbursement procedure. Under the re-
imbursemeant procedure, you repay the benefi-
cial ownar or payee the amount overwithnalkd.
You use your own funds for this repayment. You
must make the repayment by March 15 of the
wear after the calendar year in which the amount
was overwithheld. For example, if you
averwithhaold tax in 2012, you must repay the
beneficial owner by March 15, 2013. ¥ou must
keep a receipt showing the date and amount of
the repayment and provide a copy of the recaipt
to the beneficial owner.

You may reimburse yourself by reducing any
subsequent deposits you make before the end
of the year after the calendar year in which the
amount was overwithheld. The reduction cannot
be mare than the amount you actually repaid.

If you will reduce a deposit due in that later
year, you must show the total tax withheld and
the amount actually repaid on a timely filad (not
including extensions) Form 1042-5 for the cal-
endar year in which the amount was
overwithheald. You must state on a timely filed
(not Including extensions) Fomm 1042 that vou
are claiming a credit.

Example. James Smith is a resident of the
United Kingdom. In Decembear 2012, domestic
corporation M paid a dividend of $100 to James,
at which time M withheld $30 and paid the bal-
ance of 570 to him. In February 2013, Jameas
gave M a valid Form W-BBEM. He advises M
that under the income tax convention with the
United Kingdom, anly $15 should have been
withheld from the dividend and requests repay-
ment of the $15 overwithheld, Although M Cor-
poration had already deposited the $30, the
corporation repaid James 515 before the end of
February.

During 2012, M made no other payments
from which tax had to be withheld. On its timely
filed 2012 Form 1042, M reports 315 as its tofal

tax liability and $30 as its total deposits. M re-
quasts that the $15 overpayment be cradited to
its 2013 Form 1042 rather than refunded.

The Form 1042-5 that M files for the dividend
paid to James in 2012 must show a tax withhelkd
of $30 in boxes 7 and 9 and $15 as an amount
repaid in box 10

In June 2013, M made payments from which
it withheld tax of S200. On July 15, 2013, M
deposited $185, that is, $200 |ess the $15 cradit
claimed on its Form 1042 for 2012, M timely filed
its Form 1042 for 2013, showing tax liability of
8200, $185 deposited, and 515 credit from
2012,

Set-off procedure. Under the set-off proce-
dure, you repay the beneficial cwner or payee
the amount overwithheld by reducing the
amount you would have been required to with-
hold on later payments you make to that person.
These later payments must be made befare the
aarlier of:

#* The date you actually file Form 1042-5 for
the calendar year in which the amount
was overwithheld, ar

# March 15 of the year after the calendar
year in which the amount was
overwithheld.

On Form 1042 and Form 1042-5 for the calen-
dar year in which the amaount was ocverwithhakd,
show the reduced amount as the amount re-
quired to be withheld.

Overwithholding discovered at a later date.
If you discover after March 15 of the following
calendar year that you overwithheld tax for the
prior year, do not adjust the amount of tax ra-
ported on Forms 1042-5 (and Form 1042) or on
any deposit or payment for that prior year. Do
not repay the beneficial owner or payee the
amaunt overwithheld.

In this situation, the recipient will have to file
a U5, income tax retun (Form 1040MR, Form
1040MRA-EZ, ar Form 1120-F) or, if a tax raturn
has already been filed, a claim for refund (Form
1040X or amended Form 1120-F) to racowver the
amaunt overwithheld.

Returns Required

Every withholding agent, whether LS. or for-
eign, must file Forms 1042 and 1042-5 to report
payments of amounts subject to NRA withhold-
ing urbess an exception applies. Do not use
Forms 1042 and 1042-3 to report tax withhelkd
on the fallowing:

+ Wages, salaries, or other compensation
raported on Form W-2 (see Wages Paid o
Emplayees —Graduated Withholding, ear-
lier, undar Pay for Personal Services Per-

formad);

= Any partof a U.S. or foreign parinership's
(other than a publicly traded partnership)
affectively connected taxable income allo-
cable to a forelgn partner (see Partnership
Withhaolding on Effectively Gonnected in-
come, later);

* Dispositions of LS. real property interests
by foreign persons (see L5, Real Prop-
erty interest, later);
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=+ Pensions, annuities, and certain cther de-
farrad income reported on Form 1088; and

* [ncome, social security, and Medicare
taxes on wages paid to a household em-
ployee reported on Schedule H (Form
1040,

Forms 1042 and 1042-5 must be filed
by March 15 of the year following the
calendar year in which the income sub-
ject to reporting was paid. If March 15 fallz on a
Saturday, Sunday, ar legal holiday, the dus date
i the next business day.
Form 1042. Every U.S. and foreign withhold-
ing agent that is required to file a Form 1042-5
also must file an annual return on Form 1042,
You must file Form 1042 even if you were not
required to withhold any income tax,

You must file Form 1042 with the:

gfjgdan Service Cenler

P.O. Box 409101
Ogden, UT 84409

Form 1042-5. Ewvery U5, and foreign with-
holding agent must file a Form 1042-5 for
amaunts subject to NRA withholding unless an
exception applies. The form can be filed alec-
tronically or on paper. A separate Form 1042-3
is required for each recipient of income to whom
you made payments during the preceding calen-
dar year regardless of whether you withheld or
were required to withhold tax, You must use a
separate Form 1042-5 for each type of income
that you paid to the same recipient. See Siafe-
ments to recipients, later.

You must furnish a Form 1042-5 for each
recipient even if you did not withhold tax be-
cause you repaid the tax withheld to the recipi-
ant or becauga the incomea paymant was axempt
from tax under the Internal Revenue Code or
under a L5, income tax treaty.

You can use a substitute Form 1042-5 if it
meets the reguiremenis listed in Publication
1179, Get Publication 1179 for more informa-
tion.

If you file a substitute for Copy A with
the RS that does not conform o the
specificalions in Publication 1178, vou
may be subject to a penalty for failing to file a
covrect retum. See Penalties, later.

CAUTIIN

Joint owners.  If all the owners provide doc-
umaniation that parmils tham 1o receive the
same reduced rate of withholding (for exampla,
under an income tax treaty), you should apply
the reduced rate of withholding. You are re-
quirad, however, to repor the payment on one
Form 1042-5 to the person whose status you
rely upon to detarming the withholding rate. If,
howewver, any ona of the owners requests s
own Form 1042-5, you must fumish Form
1042-5 1o the person who reguests it If more
than one Form 1042-5 s issued for a single
payment, the total amount paid and tax withhekd
reported on all Forms 1042-5 cannot exceed the
total amounts paid to joint owners.

Electronic reporting. Withholding agents
or their agents generally must file electronically
if they are required to file 250 or more Forms
1042-5 with the IRS. You are encouraged to fike
electronically even if youw are not required fo.
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A completed Form 4418, Application for Fil-
ing Information Returns Electronically (FIRE},
should be filed at least 30 days befare the due
date of the return. Retums may not be filed
electronically until the application has been ap-
proved by the IRS.

For information and instructions on filing
Forms 1042-5 elactronically, get Publication
1187, Specifications for Filing Form 1042-5,
Foreign Person's LS. Scurce Income Subject
to Withholding, Electronically. If vou file elec-
tronically, you will use the Filing Information Re-
turns Electronically (FIRE) system. You get to
the system through the Internet at fre.irs.gow.

Form 1042-T. If Form 1042-5 is filed on paper,
it must be filed with Form 1042-T. You may need
to file more than one Form 1042-T. See the
instructions for that form for mare informaton,

Deposit interest paid to alien individuals who
are residents of Canada. If you pay deposit
interest of 310 or more © a nonresident alien
individual who resides in Canada and is not a
LL.5. cifizen, you may have to report it on Form
1042-5. This reporing reguiremant ganerally
applies to interast that is (a) on a deposit main-
tained at a bank's office in the United States and
(b} not effectively connected with a trade or
business within the Linited States.

Determining residency. You detarmine
whather a payee is a Canadian resident based
on the permanent residonce address requirad to
be provided on the Form W-BBEN. If you have
actual knowledge that the payee is a U.S. per-
son, you must report the payment on Form
1099-IMT.

Statements to reciplents. ou must furnish a
statemeant to each reciplent for whom you are
filing a Form 1042-5 by the due date for filing
Forms 1042 and 1042-3 with the IRS. You may
use a copy of the official Form 1042-5 for this
purpose. Or, you may provide recipients with the
information together with, or on, other {commer-
cial) statements or notices. These statements
must clearly identify the type of income (as de-
seribad on the afficial form), the amount of tax
withheld, the withholding rate (including 0:0.00 if
exempt), and the country involved. You may
include more than one type of income on the
copies of the Form 1042-5 that you provide to
the racipient of the income, You may nol, haw-
aver, include more than one income line on the
copy of the form filed with the IRS.

Extensions of Time To File

You can request extensions of ime to file Forms
1042 and 1042-5 with the IRS and additional
extensions to furnish Forms 1042-5 to recipi-
enls,

Extension to file Form 1042. You can get an
automatic 6-month extension of time to file Form
1042 by filing Form 7004, Application for Auto-
matic Extension of Time To File Cerlain Busi-
ness Income Tax, Infermation, and Other
Retwrns. File Form 7004 on or before the due
date of Form 1042, Form 7004 does not extend
the time for payment of tax.

Farm 7004 extends only the due date
for filing the retums with the IRS. It
dowars not extend the due date for furs
nishing statements to recipients.

CAUTIN

Extension to fille Form 1042-5 with the IRS.
You can get an avtomatic 30-day extension of
time 1o file Form 1042-5 by filing Form 8809,
Application for Extension of Time To File Infor-
mation Returns. You should reguest an exten-
sian as 000 as you are awara that an extension
is necessary, but no later than the due date for
filng Form 1042-5. You may request one addi-
tional extension of 30 days by submitling a sec-
ond Form B80S before the end of the first
extension penod, Reguests for an additional ex-
tension are not automatically granted. Approval
of denlal is based on administrative criteria and
guidelines, The IRS will send you a letter of
explanation approving or denying your request

for an additional extension.
& te file for mare than one withholding
agent or payer, you must submif the

extension requeast electronically.

If you are requesting extensions of ime

Extension to provide statements to recipi-
ents. ou may request an extension of time to
provide the statemants to recipients by sending
alatter to Intemal Revenue Service; Information
Returns Branch; Attn: Extension of Time Coordi-
natar; 240 Murall Drive, Mail Stop 4360; Kear-
neysville, WY 25430, The letter must include (a)
your name, () your TIM, {c) your address, (d)
type of retumn, (&) a statemant that your exten-
sion regueast is for providing statements o recipi-
ents, {f} reasan for delay, and (g) the signature
of the payer ar autharized agent. Your request
must be postmarked by the date on which the
statements are due to the recipienis. If your
request for an extension is approved, ganerally
wou will be granted a maximum of 30 axtra days
ta furnish the recipient statements. See Publica-

tion 1187,

ﬂ to file for recipients of more than 10
withholding agents, you musf submit

the extension requests electronically. See Pubili-

cafion 1187, Part D, section 4, for more informa-

Higwn.

If you are requesting extensions of time

Penalties

It you do not file a carrect and complete Form
1042 or Form 1042-5 with the IRS on time or if
you do not provide a corect and complate Form
1042-5 o the recipient on time, you may be
subject to a penalty.

Failure to file Form 1042, The penalty for not
filing Form 1042 when due (including exten-
sions) is usually 5% of the unpaid tax for each
manth or part of a month the return is late, but
not mare than 25% of the unpaid tax,

Fallure to flle correct Form 1042-5. A pen-
alty may be imposed for failure to file Form
1042-5 when dua {including extensions) or for
failure to provide complete and correct informa-
tion. The amount of the penalty depends on
whan you file a correct Form 1042-5. The pen-
alty for @ach Form 1042-5 is:

= 530 if you file a eomect form within 30
days, with a maximum penalty of
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$250,000 per year (575,000 for a small
business);

# 60 if you file after 30 days but by August
1, with a maximum panalty of $500,000
($200,000 for & small business); ar

& 5100 if you file after August 1 or do not file
a correct form, with & maximum peanalty of
$1,500,000 per year ($500,000 for a small
business).

Small businesses— lower maximum pen-
alties. A small business is a business that has
average annual gross receipts of 55 million or
less for the most recent 3 tax years (or for the
period of its existence, if shorter) ending before
the calendar year in which the Forms 1042-5 are
dua.

Exception. Mo penalty is imposed if the fol-
lowing statements are true.

1. You filed Form 1042-5 with the IRS on
tirme, but it was incorrect or incomglete.

2. You filed a correct Farm 1042-5 by
August 1.

If both statements (1) and (2) are true, the pen-
alty for filing incorrect returns (but not for filing
late) will not apply 1o the greater of 10 Forms
1042-5 or 5% of the total number of Forms
1042-5 and any other information returns you
are requirad to file with the IRS far the calendar
year.

Failure to furnish Form 1042-5 to recipient.
A penalty may be imposed for failure to provide
Form 1042-5 to the recipient when due (includ-
ing extensions) or for failing to provide complete
and corract infoermation. The amount of the pen-
alty depends on when you provide the correct
Farm 1042-5. The panalty for each Form
1042-5 is:

= 530 if you provide the correct Form
1042-5 within 30 days, with a maximum
panalty of $250,000 per year ($75,000 far
a small business);

= S80 if you provide the correct Form
1042-5 after 30 days but by August 1, with
a maximum penalty of $500,000 par year
{H200,000 for a small business); or

& 5100 if you provide the correct Fom
1042-5 after August 1, with a maximum
penalty of $1 500,000 per year (500,000
for a small business).

Exeeplion. Mo penalty Iz imposed if you
meet all the fellowing reguiremeants,

1. You provided a Form 1042-3 to a recipient
on time, but it was incorract or incomplete,

2. You provide a correct Form 1042-5 o the
recipient by August 1.

If you satisfy the reguirements in {1) and ({2)
abave, the penalty far providing incorrect retums
{but nat for filing late) will not apply 1o the greater
of 10 Forms 1042-5 or .5% of the total number of
all types aof information retums you had to pro-
vide during the calendar year.

Penalty for intentional disregard of require-
ments to file or provide returns. [ you inten-
ticnally disregard the requirement to file Form
1042-5 when due, to provide Form 1042-5 to
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the recipient when due, or to report comect infor-
mation, the penalty is the greater of 3250 ar 10%:
of the total amount of the items that must be
reported, with no maximum penalty.

Failure fo file electronically. If you are re-
quirad to file Form 1042-5 electranically but you
fail to do 20, and you do not have an approved
waiver, you may be subject to a penalty of $50
per form unless you show reasonable cause,
The penalty applies separately to onginal and
amended returns. The maximum penalty is
5100,000.

Partnership
Withholding on
Effectively Connected
Income

Under section 1446, a partnership (foreign or
domestic) that has income effectively connected
with a LS. trade or business (or income treated
as affectively connected) must pay a withholding
tax on the effectively connected taxable income
that is allocable to its foreign pariners. A publicly
traded partnership must withhold tax on actual
distributions of effectively connectad incoma.
See Publicly Traded Partnerships, later,

This withholding tax does not apply to in-
come that is not effectively connected with the
parinership's U.S. trade or business. That in-
come i subject to MRA withholding tax, as dis-
cussed earlier in this publication,

Who Must Withhold

The partnership. or a withholding agent for the
partnership, must pay the withholding tax, A
partnership that must pay the withholding tax but
failz to do s0 may be liable for the payment of the
tax and any penalties and interest.

The partrership must determine whether a
partner is a foreign pariner, A foreign partner
can be a nonresident alien individual, foraign
corporation, foreign partnership, foreign estate
or trust, foreign tax-exempt crganization, or for-
eign governmeant.

U.5. partner. A partner that is a U5, person
should provide Farm W-3 fa the parinarship.

A partnership may rely on a parnar's cerifi-
cation of nonforeign status and assume that a
partner is not a foregign partner unless the form:

#» [Does nat give the partners name, LS.
taxpayer identification number, and ad-
dress, o

* |3 not signed under penalties of perjury
and dated.

The parinership must keep the certification for
as long as it may be relevant lo the partnership’s
liability for section 1446 tax.

The partnership may not raly on the carifica-
tion if it has actual knowledge or has reason to
know that any information on the form is incor-
rect or unreliable.

It & partnership does not receive a Form W-8
{or similar docurmentation) the parinership must
presume that the partner is a foreign persan.

Foreign Partner

A partner that is a foreign person should provide
the appropriate Form W-8 (as shown in Chart 0
to the partnership.

Partners who have othemwise provided Form
W-8 to a partnership for purposes of section
1441 or 1442, as discussed earlier, can use the
same form for purposes of section 1446 if they
meet the requirements discussed earier under
Documentation, Howeaver, a foreign simple trust
that has provided documentation for its benefi-
claries for purposes of seclion 1441 must pro-
vide a Form W-8 on its own bahall for purposas
of section 1446,

The partnership may not rely on the certifica-
tion if it has actual knowledge or has reason to
know that any information on the form is incor-
rect or unreliable.

Thie partnership must keep the cerification
for as long as it may be relevant to the partner-
ship's liability for section 1446 tax.

Chart D. Documentation for
Foreign Partners*

THEN provide to the
IF you are a: partnership Form:
Monrasident alien W-BBEN
Foreign corporation | W-BBEN
Fareign partnarship | W-BIMY
Foreign government | W-BEXP
Fareign grantar
trust™ W-BIMY
Cerain foreign trust
or foreign estate WW-BBEN
Fareign tax-exampt
organization
(including a private
foundation) W-BEXP
Momines W-B used by
beneficial owner
* A partnarship may substibute its own form for the
ollicial version of Form W-8 to ascedain e identily
of its parners.,
**A domastic grantor trust must provide a
staterment as shown in Regulations seclion
1.1446-1[cH2)(II{E) and documentation for its
granor.

Amount of Withholding Tax

The amount a parnership must withheld is
based on its effectively connected taxable in-
come that is allocable to its foreign partners for
the partnership's tax year. However, see Fub-
licly Traded Partnerships, later,

Reduction of withholding. The foreign part-
ner's share of the partinership's gross effectively
connected income is reduced by:

# The parner's share of partnership deduc-
fions connected to that income for the
year.

= The pariner's tax treaty benefits related to
that income (see Chart D for documenta-
fion).
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The parnership may reduce the foreign part-
ner's share of partnership gross effectively con-
nected income by:

1. State and lecal income taxes the parner-
ship withholds and pays on behalf of the
partner on current year effectively con-
nected taxable income allocatad 1o the
partner,

2. The foreign partner's partner-level deduc-
tions and logses that the partner cerifles o
the partnership as:

a. Carried forward from a prior year,

b. Properly allocated 1o gross effectively
connected income of the partner's trade
or business in the United States, and

c. Reasonably expected to be available
and claimed on the partner's U.S. in-
come tax retum.

To certify the deductions and losses, a part-
ner must submit to the partnership Form
8804-C, Certificate of Partner-Level ltems to Re-
duce Section 1446 Withhalding.

If the partner's investmant in the partnership
is the only activity producing effectively con-
nected income and the section 1446 tax is less
than 51,000, no withholding is reguired. The
partner must provide Form 8804-C to the part-
nershig 1o receive the exemption from withhold-
ing.

A foreign partner may submit & Form 8804-C
to a partnership at any time during the partner-
ship's year and prior to the partnership's filing of
its Farm B804, An updated ceartificate is reguired
whan the facls or represantations made in the
arginal certificate have changed or a status re-
port is reguired.

For more information, see the Instructions for
Form 8804-C.

Tax rate. The withholding tax rate on a part-
ner's share of effectively connected income is
35%. However, the parinership may withhald at
the highest rate applicable to a particular type of
income allocated to a noncorporate partinar pro-
vided the partnership received the appropriate
documentation. See Regulations section
1.1446-3(a)(2) (i),

Instaliment payments. A parinership must
make installmant payments of withholding tax
on its foreign partners' share of effectively con-
nected taxable income whether or not distribu-
tions are made during the parinarship’s tax year,
The amount of a partnership’s installmeant pay-
mant is the sum of the installment payments for
each of its foreign partners. The amount of each
instaliment payment can be figured by using
Form 8804-W,

Date payments are due. Payments of
withholding tax must be made during
the partnership's tax year in which the
effectively connecled taxable income is derived.
A partnership must pay the IRS a part of the
annual withholding tax for its foreign partners by
the 15th day of the 4th, Gth, Zth, and 12th
months af its tax year for U.S, income tax pur-
poses. Any additional amounts due are to be
paid with Form 8804, the annual partnership
withholding tax return, discussed later.
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A foreign partner's share of withholding tax
paid by a parinership is reated as distribuled to
the partner on the earliest of:

# The day on which the tax was paid by tha
partnership,

# The last day of the partnership’s tax yvear
far which the tax was paid, ar

# The last day on which the partner owned
an interest in the partnership during that
VEAr.

The amount treated as distributed to the pariner
is generally treated as an advance of draw
under Regulations section 1.731-1{@) 1}y to
the extent of the partner's share of income for
the partnership year.

Motification to partners. In most cases, a
partnership must notity each fareign parner of
the tax withheld on its behalf within 10 days of
the installment payment date. Mo particular form
is required for this notification. For mare infar-
maticn on the substance of the notification and
exceptions, see Regulations section
1.1448-3(d)(1)01).

Real property gains. |f a domastic pariner-
ship disposes of a LS. real property interest, the
gain is treated as effectively connected income
and the partnership or withholding agent must
withhold following the rules discussed here. A
domestic partnership's compliance with these
rules satisfies the requirements for withholding
on the dizposition of U.S. real propery interests
(dizcussed later).

It & forgign parnership disposes of a U.S,
propery intarest, the transferes must withhald
under section 1445(a), although the gain also is
treated as effectively connected income. The
foreign partnership may credit the amount with-
held under section 1445(a) that is allocable to
foreign partners against its section 1446 tax
liability,

Reporting and Paying the Tax

Three forms are requined for reporting and pay-
ing aver tax withheld on effectively connected
income allocable to lareign partners. This doas
not apply to publicly traded parinerships, dis-
cussed later.

Form 8804, Annual Return for Partnership
Withholding Tax (Section 1446). The with-
holding tax liability of the parnership for its tax
year is reported on Form 8804, Form 8804 iz
also & transmittal form for Forms 8805,

Any additional withholding tax owed for the
partnership's tax year is paid (in U.S. currency)
with Form 8804, & Form 88035 for each foreign
partner must be attachad 1o Form B804, whathar
of not any withholding tax was paid.

File Form 8804 by the 15th day of the
4th manth after the close of the part-
nership’s tax year. However, a partner-
ship that keeps its books and records outside
the United States and Puerto Rico has until the
151h day of the 6th month after the close of the
partnership's tax year 1o file. If you need more
time to file Form B804, you may file Form 7004
to requast an automatic S-month axtension of
time to file. Form 7004 doas not extend the time
to pay the tax,

Form B805, Foreign Partner's Information
Statement of Section 1446 Withholding Tax.
Form 8805 is used to show the amount of effec-
tively connectad taxable income and any with-
holding tax payments allocable to a foreign
partner for the parinership's tax year. At the end
of the partnership's tax year, Form 8805 must be
sent to each foreign parner on whose bahalf
section 1446 tax was withheld or whose Form
BH04-C the parinership considered, whether or
not any withholding tax is paid. It must be deliv-
ered to the foreign parmer by the due date of the
partnership return (including extensions), A
copy of Form 8805 for oach foraign partner also
must be attached to Form 8804 when it is filed.
Alsa attach the most recent Form BB0M-C, dis-
cussed earlier, to the Form 8805 filed for the
partnership's tax year in which the Form 8804-C
was considared,

A copy of Form 8805 must be attached to the
fareign partner's U.S. income tax return to take a
credil on its Form 1040ME or Form 1120-F.

Form 8813, Partnership Withholding Tax
Payment Voucher (Section 1446}). This form
is usad o make payments of withheld tax to the
United States Treasury. Payments must be
made in LS. currency by the payment dates
(sea Date payments are due, earlier). See the
Instructions for Form 8804-C for when you must
attach a copy of that form to Form 8813,

Penalties. A penalty may be imposad for fail-
ure to file Form B&04 when due (including exten-
sions). It is the same as the panalty for not filing
Form 1042, discussed earier under Failure fo
file Form 1042,

A penalty may be imposed for failure to file
Form 8805 when due (including extensions) or
for failure o provide complete and correct infor-
maticn. The amount of the penalty depends on
whean you file & comrect Farm 8805, The penalty
for each Form 8805 is the same as the penalty
for not filing Form 1042-5, discussed eadier
under Failure to file correct Form 1042-5.

I yau fail to provide a complate and correct
Form 8805 to each partner when due (including
extensions), a penalty may be imposed, The
amaunt of the penalty depends on when you
provide the comect Form 8805, The penalty for
each Form 8805 is the same as the penalty for
not providing a comect and complete Form
1042-5 on time, discussed earlier under Failure
to furnish Form 1042-5 fo recipient.

Exception. Mo penalty is imposed it you
meat certain requirements. The rules are the
same as for Form 1042-5. See Exception in
Failure fo file correct Form 1042-5 and Excep-
o in Failure to furmish Form 1042-8 1o recipd-
ant.

It you intentionally disregard the requirement
to file Form 8805 when due, 1o provide Form
8805 to the recipient when due, or 1o report
comrect information, the penalty for each Form
8805 {or staterment to recipient) i the greatar of
5250 or 10% of the total amount of the items that
must be reporied, with no maximum penalty.

ldentification mumbers. A partnership that
has not been assigned a U.S. EIN must abfain
ane. If a number has not been assigned by the
due date of the first withhalding tax payment, the
partnership should enter the date the number
was applied for on Form 8813 when making its
payment, As soon as the partnership receives
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its EIM, it must immediately provide that number
to the IRS.

To ansure proper crediting of the withholding
tax when reporting to the IRS, the partnership
must include each partners U.S. TIN on Form
B80S, If there are partners in the partnership
without identification numbers, the partnership
should inform them of the need to get a number,
Sae U5, Taxpayer Identification Numbears, ear-
lier.

Publicly Traded Partnerships

A publicly traded parinership (PTP) that has
effectively connected income, gain, or l0ss must
pay withholding tax on any distributions of that
incame made to its foreign partners. & PTP must
use Forms 1042 and 1042-3 {Income Code 27)
to report withheolding from distributions. The rate
of withhalding is 35%.

APTP is any parinership an interest in which
is regularly traded on an established securities
marketl or is readily tradable on a secondary
markat. These rukes do not apply to a PTP
treated as a corporation under section 7704 of
the Code.

Foreign partner. The partnership determines
whather a pariner is a foreign parnar using the
rules discussed earlier under Foreign Parfner

Mominee. The withholding agent under this
section can be the PTP or a nominea. For this
purpose, a naminea s a domestic person that
holds an interest in a PTP on behalf of a foraign
person. The nominee s treated as the withhold-
ing agent only to the extent of the amount spaci-
fied in tha qualified natice given to the nomines
by the PFTP. If a nominee is designated as the
withholding agent, the obligation to withhold is
imposed solely on the nomines. The nomines
must report the distributions and withheld
amounts on Forms 1042 and 1042-5. For more
infermation, see Regulations section
1.1446-4(b) and (d).

Distributions subject to withholding. The
partnership or nominee must withhold tax on
any actual distributions of money or property to
foreign partners, The amount of the distribution
includes the amount of any section 1446 tax
required to be withheld, In the case of a partner-
ship that raceivas a partnership distribution fram
another partnership (a tiered partnership). the
distribution alse includes the tax withheld from
that distribution.

If the distribution is in propery other than
maneay, the partnarship cannot release the prop-
ery until it has enough funds o pay aver the
withholding tax.

A publicly traded parinership that complies
with these withholding requirements satisfies
the requirements discussed later under LUL5.
Real Properly Interesl. Distributions subject to
withholding include:

= Amounts subject 1o withholding under sec-
tion 1445{2)(1) of the Code on distribu-
fions pursuant to an election wnder
Regulations section 1.1445-5(c)(3), and

= Amounts not subject to withholding under
section 1445 of the Code because the dis-
fributes iz a partnership or is a foreign
corporation that has made an election to
be treated as a domestic corporation.
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Excluded amounis. Parinership distribu-
tions are considarad 1o be paid aut of the fallow-
ing types of income in the order listed.

1. Amounts of nonaffectively connectad in-
come distributed by the partnership and
subjact to NAA withholding under section
1441 or 1442, as discussed earlier.

2. Amounts of effectively connacted income
not subject to withholding under section
1446 (for example, amounts exempt by
traaty).

3. Amounts subject to withholding urder
these rules,

4, Amounts not listed in (1) through (3).

U.S. Real
Property Interest

The disposition of a U.S. real propery interast
by a foreign person (the transferor) is subject to
income tax withholding. K you are the trans-
feres, you must find out if the transferar is a
foreign person. If the transferor ks a foraign per-
son and you fail to withhold, you may be hekd
liable for the tax.

Forelgn person. A foreign person is a nonres-
ident alien individual, foreign corporation that
has not made an election under section 8871 of
the Intermal Revenue Code to be treated as a
domestic corporation, foreign partnership, for-
eign frust, ar foreign estate, It doas not include a
residant alien individual.

Transferor. A transferor is any foreign person
that disposes of a US. real property interest by
sala, exchange, gift, or any other tranzfar. A
transfer includes distributions to shareholders of
a corparation and beneficiares of a trust or es-
lata.

The owner of a disregarded enfity, not the
entity, is treated as the transfaror of the property,

Transferee. A transferee is any person, for-
eign or domestic, that acquires a U.5. real prop-
ery intarest by purchase, exchanga, gift, or any
other transfer.

U.S. real property interest. A U.S. real prop-
ey intarest iz an interast, other than as a credi-
tar, in real property (including an interest in a
rmine, well, ar other natural depasit) located in
the United States or the U.S. Virgin Islands, as
well as certain personal property that is associ-
ated with the use of real property (such as farm-
ing machinery}. It also means any Interest, other
than as a creditor, in any domestic comporation
unless it is established that the corporation was
at no time a U.S. real proparty holding corpora-
tion during the shorter of the period during which
the interest was held, or the S-year period and-
ing on the date of disposition. If on the date of
disposition, the corporation did not hold any U5,
real propery interasts, and all the interests hald
at any time during the shorter of the applicable
periods were disposed of in transactions in
which tha full amount of any gain was recog-
nized, then an interest in the corporation is not a
U.S. real property interest.

Amount to withheld. The transferee must de-
duct and withhold a tax equal to 10% (or alher
amount) of the total amount realized by the for-
eign person on the disposition (for example,
109 of the purchase price).

The amount realized is the sum of:

# The cash paid, or to be paid (principal
anlyl;

# The fair market value of other property
fransierred, or 1o ba transierred; and

# The amount af any liability assumed by
the transferee or to which the property is
subject immeadiately befora and after the
transfer.

If the propearty transferred was ownead jointly by
U.5. and foreign persons, the amount realized is
allocated between the transferors based on the
capital contribution of each transferor.

Forelgn corporations. A foreign corpora-
tion that distributes a LS. real propery interest
must withhold a tax aqual to 35% of the gain it
recognizes on the distribution 1o its sharehold-
ers.

Domestic corporations. A domestic corpo-
ration must withhold a tax egual to 10% of the
fair market value of the property distributed to a
fareign shareholder if;

# The sharehaolder's interest in the carpora-
tion is a U.S. real property interest, and

+ The property distributed is either in re-
demption of stock or in liguidation of the
corporation,

U.S. real property holding corporations.
A distribution from a domestic corporation that is
a LS. real properly holding corporation
[USAPHC) iz generally subject to NRA withhold-
ing and withholding under the LS. real property
interast provisions. This also applies to a corpo-
ration that was a USRPHC at any time during
the sharter of the period during which the U3,
real property interest was held, or the S-year
perod ending on the date of disposition. A
USRPHC can safisfy both withhokding provi-
sians if it withholds under one of the following
procaduras.

= Apply NRA withholding on the full amount
of the distribution, wheather or not any part
af the distibution represents a return of
basis or capital gain. If a reduced tax rate
applies under an income tax treaty, then
the rate of withholding must not be less
than 10%, unless the treaty specifies a
lower rate for distributions from a
USRPHC,

* Apply NRA withholding to the part of the
distribution that the USRPHC estimates is
a dividend. Then, withhold 10% on the re-
mainder of the distribution {of on a smaller
amount if a withholding certificate is ob-
tained and the amount of the distribution
that is a return of capital is established).

The same procedure must be used for all distri-
butions made during the year. A different proce-
dure may be used each year,

Partnerships. If a parinership disposes of a
U5, real property interest at a gain, the gain is
treated as effectively connected income and iz
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subject to the rules explained earlier under Fart-
nership Withhalding on Effectively Connecled
Incame.

Trusts and estates. You are a withholding
agent if you are a trustee, fiduciary, or executor
of a frust or estate having one or more foraign
beneficiaries. You must establish a LS. real
propery interest account. You enter in the ac-
count all gains and lossas realized during the tax
wear of the trust or estate from dispositions of
LS. real property interests. You must withhaold
35% an any distribution 1o a foreign beneficiary
that is attributable to the balance In the real
propery interest account on the day of the distri-
bution, A distribution from & trust or estate o a
benaficiary (foraign or domestic) will be treated
as attributable first to any balance in the U3,
real property interest account and then to other
amounts.

A trust with more than 100 beneficiaries may
elect to withhold from each distribution 35% of
the amount aftributable to the foreign benefi-
clary's proporticnate share of the current bal-
ance of the trust's real propery interest account,
This election does not apply 1o publicly traded
trusts of real estate investment trusts (REITs).
For more information about this election, see
Regulations section 1,1445-5(c).

Qualified investment entities. Special rules
apply to gualified investmant entities (QIEs). A
QIE is:

1. Any real estate investment trust (REIT), or

2. Any regulated investmant company (RIC)
that is a U.S. raal property holding corpo-
ration, but only for distributions by the RIC
that are directly or indirectly atiributable to
distributions the RIC received from a REIT.

In determining it a RIC is a U5 real propery
holding corporation, the RIC is required to in-
clude as L5, real property interests its holdings
of stock in a RIC ar REIT that is a U.S. raal
propery holding corporation, even if that stock is
regularly traded and the RIC owns less than 5%
of the stock.

In most cases, any distribution from a QIE
attributable to gain from the sale or exchange of
a U5, real property interast is treated as such
gain by the nonresident alien, foreign corpora-
tion, or other QIE receiving the distnbution. A
distribution by a QIE on stock regularly fraded on
an established securities market in the United
States is not treated as gain from the sale or
exchange of a .3, real property interest if the
nonresident alien or foraign caorporation did not
own more than 5% of that stock at any time
during the 1-year perod ending on the date of
the distribution. A distribution that is not treated
as gain from the sale or exchange of a U.S. real
propery interest is included in the shareholdar's
gross income as a dividend.

A distribution by a QIE to a nonresident alien
orforeign corporation thatis treated as gain from
the sale or exchange of a LL5. real property
interest by the shareholder is subject o with-
holding at 35%.

Domestically controlled QIE. The sale of
an interestin a domestically confrolled QIE is not
the sale of a U.S. real property intarest. The
enfity is domestically controlled if at all times
during the testing period less than 50% in value
of its stock was held, directly or indirectly, by
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foreign persons. The testing period is the shorer
of (a) the S-year period ending on the date of
disposition, or (b} the period during which the
entity was in existence.

It a foreign sharehalder in a domestically
controlled QIE disposes of an interest in the QIE
in an applicable wash sale transaction, special
rules apply. In this transaction, the nonresident
alien, forelgn corporation, or other QIE:

1. Disposes of an interest in the domaestically
controlled QIE during the 30-day period
betare the ex-dividend date of a distribu-
tion that would have been treated by the
shareholder as gain from the sale or ex-
change of a U.S. real proparty intarest;
and

2. Acquires, or entars into a contract or op-
tion to acquire, a substantially identical in-
terest in that entity during the 61-day
perod that began on the first day of the
3-day period.

If this ocours, the shareholder is treated as hav-
ing gain fram the sale or exchange of a U5, real
propery interest in an amount egual to the distri-
bution that would have been ireated as such
gain. This also applies o any substitute dividend
payment. Mo withholding is required on these
transactions.

A transaction is not treated as an applicable
wash sale transaction if:

#* The shareholder actually receives the dis-
fribution from the domestically controlled
QIE on either the interest disposed of, or
acquired, in the transacticn, or

#+ The shareholder disposes of any class of
stock in a QIE that is regularly traded on
an established securities market in the
United States but only if the shareholder
did not own mora than 5% of that stack at
any time during the 1-year period ending
on the date of the distribution.

Additional information. For additional infor-
mation on the withholding rules that apply to
corporations, trusts, estates, and gualified in-
vestment entities, see section 1445 of the Inter-
nal Revenue Code and the related regulations,
For additional information on the withholding
rules that apply to partnerships, see the pravi-
ous discussion,
You also may write to the:

=

Exceptions. You do not have to withhold i
any of the following apply.

Intermal Revenue Sarvice
Philagelphia, PA 18255-0725

1. You (the transferee) acguire the property
for use as a residence and the amount
realized (sales price) is not more than
$30:0,000. ¥ou or a member of your family
must have definite plans to reside at the
property for at least 50% of the number of
days the proparty i used by any parson
during each of the first two 12-month peri-
ods following the date of transfer. When
counting the number of days the property
is used, do not count the days the property
will be vacant, Far this exception, the
transfaree must be an individual.

2. The property disposed of is an interest in a
damestic corporation il any class of stock
of the corporation is regularly traded on an
established securities market. However,
this exception does not apply to certain
dispositions of substantial amounts of
non-publicly traded interests in publicly
traded carporations,

3. The disposition is of an interest in a do-
mastic corporation and that corporation
furnishes you a certification stating, under
penalties of perjury, that the interest is not
a U.S. real property interest. In most
cases, tha corporation can make this certi-
fication anly if either of the following is trua.

* During the previous § years (or, if
shorter, the penod the interest was
held by its present owner), the corpo-
ration was not a USAPHC.

* Az of the date of disposition, the in-
terest in the corporation is not a ULS.
real property interest by reason of
saction BS7(c){1)(B) of the Code. The
certification must be dated not more
than 30 days before the date of
transfer.

4. The transferor gives you a cartification stat-
img, under penaltes of perjury, that the
transferor iz not a foreign person and con-
taining the transferor's name, ULS. taxpayer
identification number, and home address
{or office address, in the case of an enfity),

The transferor can give the cerification to a
qualified substitute. The gualified substitute
givas you a statement, under penalties of por-
jury, that the certification is in the possession of
the qualified substitule. For this purpose, a
qualified substitute is (a) the person (including
any attarney or title company) responsible for
closing the transaction, ofher than the trans-
feror's agent, and (b) the transferee’s agent.

5. You receive a withholding cedificate from
the Internal Revenue Service that excuses
withholding. See Withholding Ceriicales,
later,

6. The transferor gives you written notice that
no recognition of any gain or loss on the
transfer is required because of a nonrec-
ognition provision in the Intemal Revenue
Codea or a provision in a LS. tax treaty.
You must file a copy of the notice by the
20th day after the date of transfer with the
Oigden Service Center, P.O, Box 408101,
Ogden, UT 84409,

7. The amount the transferar realizes on the
transfer of a L.5. real property interest is
zern,

8. The proparty is acquired by the United
States, a U.5. state or possession, a politi-
cal subdivision, or the District of Columdbia,

9. The grantor realizes an amount on the
grant or lapse of an option to acguire a
5. real property interest. However, you
must withhold on the sale, exchange, ar
exercise af that option.

10. The disposition is of an interast in a pub-
licly traded parnership or trust, However,
this exception does not apply to certain
dispositions of substantial amounts of
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non-publicly traded interests in publicly
traded parnarships or trusts.

Late filing of certifications or notices. |If
you became aware that you have failed to timely
file certain cerifications or notices, you still may
be able to file them.

Complate the required cartification or notice
and file it with the appropriate person or the IRS.
Alsa include the following.

# A statement at the top of the document(s)
that it is “FILED PURSUANT TO REV.
PROC. 2008-27".

+ An explanation describing why the failure
was due o reasonable cause. Within the
explanation, provide that you filed with, or
obtained from, an approprate parson the
reguired cerification or notice.

The completed certification or notice attached
to the explanation must be sent to the Ogden
Service Center, P.O. Box 409101, Ogden, UT
84409,

Certifications. The certifications in items
(3} and (4) are not effactive if you (or the guali-
fied substitute}) have actual knowledge, or re-
ceive a notica from an agent (or substitute), that
thay are false. Thiz also applies to the gualified
substitute’s statement under item (4).

Ifyou (orthe substitute) are required by regu-
lations to furmish a copy of the cerification (or
statement) to the IRS and you (or the substitute)
fail to do 2o in the time and manner prescrbed,
the certification (or statement) is not effective.

Liabilfty of agent or qualified subsiitute.
If you {or the substitute) receive a cerification
discussed initern (3) ar (4) or a statement in item
(4), and the agent, or substitute, has actual
knowledge that the certification {or statement) is
false, orin the case of (3), that the corporation is
a foreign corporation, the agent {(or substitute)
must notify you, or the agent (or substitute) will
be held liable for the tax. The agent's (or substi-
tute’s) liability is limited 1o the compensation the
agent (or substitute) gets from the transaction.

An agent Is any person who represents the
transfercr or transferee in any negotiation with
anather parsan (or another person's agent) re-
lating to the transaction, or in setlling the trans-
action. A person is not treated as an agent if the
person only performs ane ar more of the follow-
ing acts related to the transaction:

#* Receipt and disbursemant of any part of
the consideration;

= Recording of any document;
* Typing, copying, and other clerical tasks;

#* Obtaining title insurance reports and re-
ports concaming the condition of the prop-
ey, or

= Transmitting documents between the par-
fies.

Reporting and
Paying the Tax

Transferaes must use Forms 8288 and 8288-A
to report and pay over any tax withheld on the
acguisition of LS. real property interests, Thase
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forms must also be used by corporations, es-
tates, and QIEs that must withhold tax an distri-
butions and other transactions Invalving U.S.
real property interests. You must include the
LS. TIN of both the transferar and the trans-
feree on the forms.

For partnerships disposing of U.S. real prop-
ey interasts, the manner of reporting and pay-
ing over the tax withheld is the same as
discussed earlier under Partnership Withirolding
on Effectively Connecled lncome,

Publicly traded trusts must use Foms 1042
and 1042-5 to report and pay over tax withhekd
an distributions from dispasitions of U.S. raal
property interasts.

QIEs must use Forms 1042 and 1042-5 fora
distribution to a nonrasident alien or foraign cor-
poration that is treated as a dividend, as dis-
cussed earlier under OQualified investment
entifies,

Form 8288, U.S, Withholding Tax Return for
Dispositions by Foreign Persons of U.S, Real
Property Interests. The tlax withheld on the
acquisition of a LS. real property interest from a
foreign person is repored and paid over using
Form B288. Form 8288 also serves as the frans-
mittal form for copies A and B of Form 8288-A,

In most cases, you must file Form 8288
by the 20th day after the date of the
transfer.

jouel

If an application for a withholding certificate
[discussed later) is submitted to the IRS before
or on the date of a transfer and the application is
still pending with the IRS on the date of transfer,
the correct withholding tax must be withheld, but
doas not have 1o be reported and paid over
immediately. The amount withheld (or lesser
amount as determined by the IRS) must be
reported and paid over within 20 days following
the day on which a copy of the withholding
cerificate or notice of denial is mailed by the
IRS.

Ifthe principal purpose of applying for a with-
holding certificate is to delay paying over the
withheld tax, the transferee will be subject to
interest and penalties. The interest and penal-
ties will be assessed for the periad beginning on
the 215t day after the date of transfer and ending
on the day the payment is made.

Form B2B8-A, Statement of Withholding on
Dispositions by Forelgn Persons of U.S. Real
Property Interests. The withholding agent
must prepare a Form B288-A for each person
from whom tax has been withheld. Attach coples
A and B of Form 8288-A to Form 8288, Keep
Capy C for your records,

IRS will stamp Copy B and send it to the
persan subject to withholding, That person must
file a US. income tax relurn and attach the
stamped Form 8288-4 10 receive credit for any
tax withheld,

A stamped copy of Form 8288-A will
nol be provided o the fransleror if the
transferor's TIN is not included on that
form. The IRS will send a lefter to the fransferor
reguesting the TIN and providing instructions for
how to get a TIN. When the transferor provides
the IRS with a TIN, the IAS will provide the
fransferor with a stamped Copy 8 of Form
B288-A.

Form 1099-5, Proceeds From Real Estate
Transactions. In most cases, the real estate

CAUTIOR

broker or other person responsible for closing
the transaction must report the sala of the prop-
ey to the IRS using Form 1099-5. For more
information about Form 1099-5, see the Instruc-
tions for Form 1099-5 and the General Instruc-
tions for Certain Information Retums.,

Withholding Certificates

The amount that must be withheld from the dis-
position of a LS, real property interest can be
adjusted by a withholding corificate issued by
the IRS. The transferee, the transferee's agent,
ar the transferor may request a withholding cer-
tificate. The IRS will genarally act on these ra-
quasts within 80 days after receipt of a complete
application including the TINS of all the parties to
the transaction. A transferor that applies for a
withholding cerfificate must notify the transferee
in writing that the cerificate has been applied for
on the day of or the day prior to the transfer.

A withholding certificate may be issuad due
to:

1. A determination by the IRS that reduced
withholding is appropriate because eifher:

a. Tha amount that must be withheld
wolld be more than the transferor's
maximum tax liability, or

b. Withholding of the reduced amount
would not jeopardize collection af the
tax;

2. The exemption from LS. tax of all gain
realized by the transferor; or

3. An agreement for the payment of tax pro-
viding security for the tax liability, entered
into by the transferee or transferor.

Applications for withholding cerificates are
divided into six basic categories. This catego-
rizing provides for specific information that is
neaded to process the applications. The six cat-
egories are:

1. Applications based on a claim that the
transfaror is entitled 1o nonrecognition
treatment or s exampt from fax,

2. Applications based solely on a calculation
of the transferor's maximum tax liability,

3. Applications under special installment
sales rulas,

4. Applications based on an agreement for
the payment of tax with conforming secur-
ity,

5. Applications for blanket withholding certifi-
cates, and

6. Applications on any other basis.

The applicant must make available 1o
the IRS, within the ime prescrbed, all
information required to verify that rep-
resantations relied upon in accapling the agres-
ment are accurate, and that the obligations
assumed by the applicant will be performed pur-
suant to the agreement. Failure to provide re-
quested information promptly usually will result
in rejection of the application, unless the IRS
grants an extension of the target date.

Categories (1), (2), and (3). Use Form
8288-B, Application for Withholding Certificate
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for Dispositions by Foreign Persons of U.S. Real
Property Infarests, o apply for a withholding
cerificata. Follow the instructions for the form.

Categories (4), (5), and (6). Do not use Form
B288-B for applications under categories (4),
(8}, and (B). For these categories follow the
instructions given here and under the specific
category.

All applications for withhalding cerificates
must use the following format. The information
must be provided in paragraphs labeled to cor-
respond with the numbers and leflers sel forth
below. If the information requested does not
apply, place "M/AT In the relevant space,

1. Information on the application category:

8. State which category (4, 5, or B) de-
scribes the application,

b. If a category (4) application:

i, State whather the proposed agree-
ment secures (A) the transferor's
maximum tax liability ar (B) the
amount that would otherwise have
to be withheld, and

ii. State whether the proposed agree-
ment and security instrument can-
form 1o the standard formats.

2. Information on the transteree or transferor;

a. State the name, address, and TIN of
the person applying for tha withholding
certificate (if this person does not have
a TIN and is eligible for an ITIM, he or
she can apply for the ITIN by attaching
the application to a completed Form
W-7 and forwarding the package to the
addrass given in the Form W-7 instruc-
tions);

b. State whether that person is the trans-
feraa or transferor; and

¢, State the name, address, and TIN of all
other transfereas and transferors of the
LS. real property interest for which the
withholding cerificate is sought,

3. Information on the LS, real property inter-
est for which the withhalding cerificate is
sought. State the:

a. Type of interast (such as interast in raal
property, in associated personal prop-
erly, ar in a domestic U.S. real propery
holding corporation);

b. Contract price;
¢. Date of ransfer;

d. Location and general description (if an
interest in real proparty);

g. Class or type and amount of the interast
ina U.5. real property holding corpora-
tion: and

f. Whether in tha 3 preceding tax years:
(1) U5, income tax returns were filad
relating to the LS. real property interest
and, if sa, when and where those re-
turns weare filed and, if nat, why returns
were not flled and {2) U.5. Income
taxes were paid relating to the U.S. real
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property interest and, if so, the amount
of tax paid.

4. Provide full information concerning the ba-
sis for the issuance of the withholding cear-
tificate, Although the infermation to be
imncluded in this section of the application
will vary from case o case, the rules
shiown under the specific category provide
general guidelines far the inclusion of ap-
propriate information for that category,

The application must be signed by the indi-
vidual, a responsible officer in the case of a
corporation, a general partner in the case of a
partnership, or a trustea, executor, or eguivalent
fiduciary in the case of a trust or estate, or a duly
authorized agent (with a copy of the power of
attorney. such as Form 2848, attached). The
person signing the application must verify under
penalties of perjury that all representations are
true, comect, and complate to that person's
knowledge and belief. If the application is based
in whole ar in part on information provided by
anather party to the trangaction, that information
must be suppored by a written verification
signed under panalties of perjury by that party
and attached to the application.

Send applications to the:

@ngen Service Center

P.O. Box 409101
Ogden, UT 84408

Category (4) applications. If the application
is based on an agreement for the payment of
tax, the application must include:

# |nformation establishing the transferor's
maximum tax liability, or the amount that
otherwise has to be withheld:

= A signed copy of the agreement proposed
by the applicant; and

* A copy of the securily instrurment pro-
pozed by the applicant.

Either the transferee or the transferor may enter
inte an agregment far the payment of tax, The
agreement is a contract between the IRS and
any other person and consists of two necessary
elements. Those elemenis are:

= A defailed description of the rights and ob-
ligations of each, and

* A security instrument or other form of sa-
curity acceptable to the Commissioner or
his delagate.

For maore information on the agreement for the
payment of tax, incleding a sampla agreement,
see soction 5 of Revenua Procedure 2000-35.
Revenue Procedure 2000-35 is in Cumulative
Bulletin 2000-2, or it can be found on page 211
of Intarmal Revenue Bulletin 2000-35 at wiww.irs.
gov/pubyirs-irbsirb00-35, pdf,

There are four major types of security ac-
ceptable to the IRS. They are:

= Bond with surety or guarantor,
= Bond with collateral,
= Letter of credit, and

+* Guarantee (corporate transferors).

The IRS may, in unusual circumstances and at
its discration, accepl any addilional farm of se-
curity that it finds to be adequate.

For more information on acceptable security
instruments, including sample forms of these
instrumenis, see section & of Aevenue Proce-
dure 2000-35.

Category (5) applications. A blanket with-
holding certificate may be issued if the transfaror
holding the U.S. real propery interests provides
an irravocable latter of credit or a guarantesa and
enters into & tax payment and security agree-
ment with the IRS. A blanket withholding certifi-
cate excuses withholding conceming miultiphe
dispositions of those propery interests by the
transferor or the transfaror's legal represanta-
tive during a period of no more than 12 months.

Faor more information, see saction 9 of Aeve-
nue Procedure 2000-35.

Category (6) applications. These ara non-
standard applications and may be of the follow-
ing types.

Agreement for payment of tax with non-
conforming security. An applicant seeking to
enter into an agreement for the payment of tax
but wanting to provide a nonconforming type of
security must includa the following in the appli-
cation:

1. The information required for Categorny (4)
applications, discussed earlier,

2. A description of the nonconforming secur-
ity proposed by the applicant, and

3. A memorandum of law and facts establish-
img that the proposed security is valid and
enforceable and that it adequately protects
the government's interast.

Other nonsfandard applications. An ap-
plication for a withholding certificate not previ-
ously described must explain in detail the
proposed basis for the issuance of the cartificate
and set forth the reasons justifying the issuance
of a certificate on that basis,

Amendments to Applications

An applicant for a withholding cerfificates may
amend an otherwise complete application by
sending an amending statemeant to the address
shown earlier. Thare is na particular form re-
quired, but the amending statement must pro-
vide the following information:

#* The name, address, and TIN of the person
providing the amending statemeant spacify-
ing whether that person is the transferee
ar transferor,

= The date of the original application for a
withholding certificate that is being
amended,

= A brief description of the real property in-
tarest for which the ariginal application for
a withholding certificate was provided, and

#* The basis for the amendment including
any change in the facts supparting the
ariginal application for a withholding certifi-
cate and any change in the terms of the
withhaolding certificate.
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The statement must be signed and accompa-
nied by a penalties of parjury statament.

If an amending statement is provided, the
time in which the IRS must act upon the applica-
tion is extanded by 30 days. If the amending
statement substantially changes the original ap-
plication, the time fer acting upon the application
is extended by 60 days. If an amending state-
ment is received after the withholding certificate
has been signed, but before it has been mailed
to the applicant, the IRS will have a 90-day
aextension of time in which to act.

Tax Treaty Tables

The United States has income tax treaties (or
conventions) with a number of foreign counirias

Page 38

under which residents (sometimes limited to citi-
zens) of thase countries are laxed at a reduced
rate or are exempt from U.S. income taxes on
certain income received from within the United
States.

Income that s exempt under a trealy s not
subject to withholding at source under the statu-
tory rules discussed in this publication.

Three tables follow:

Table 1 lists the withholding rates on in-
come other than personal service income.

Table 2 lists the different types of personal
servica incoma that are antitled 1o an axemplion
from, or reduction in, withholding.

Table 3 shows where the full text of each
treaty and protocal may be lound in the Cumula-

tive Bulleting if it has been published.
& complete guide fo all provisions of
evary income fax frealy. For detailed

infarmation, you must consult the provisions of
the fax frealy that apply o the country of the
nonrasidant alien fo whom you are making pay-
ment.

You can obtain the full text of these treaties
at IRS.gov.

These tables are not meant to be a
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Table 1. Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties —For Withholding in 2012

- Taxpayers must meet the limitation on benefits provisions in the treaty, it any, 1o qualify for reduced withholding rates,
=l most cases, the Businass Profits article, rather than a reduced withholding tax rate, applies if the income is attribufable to a parmanant establishment of

the taxpayer in the United States.

Income Code Number 1 ] 7 14
Interest Dividends
Paid by U.5.
Paid by U.5. Corporations— Qualifying for Direct Pensions and
Mame Code Obligors — General General Dividend Rate2 ® Annuities ¢

Australia - ..o Lo A5 10g,knn 15 mm 5 mm,o0 [u]

Austria ... ..o Lo Al g, 15w 5w 0

Bamgladesh . ... ........... BG 10 g, b, jj 15 it 10 i 0ty
Barbades ................ BB 5 15w Sw ot
Belgium ... .............. EBE Ol 15 dd.mm 5 dd,mm, oo 0f
Bulgara ................. BU 5 g,dd,jj.nn 10 ded.rmm 5 dd,mm of
Canada . .. ............... CA 0aji 15 mm 5 mm 15

China, People’s Rep.of .. ..... ©CH 10 10 10 ot
Comm. of Independent States™ . . . ... ... on 30 30 30

Cyprus ... .. ... ......... CY 10 mn 15 5 of
Czech Republic .. .......... EZ g 15w 5w of
Denmark ... .............. DA 0gkk 15 dd,mm 5 dd,mm, oo et
Egypt . ... ............... EBG 5 15 5 af
Estonia . ................. EN 109 kk 15w Sw af
Fimland ... ... ... ... ..... Fl 0gkk 15 dd, mim 5 il rrirn, oo of
Franca .............-.... FR Ogk 15 mm 5 mm,o0 3ot
Germmany .. ............... GM Ol 15 dd.mm 5 dd,mm, oo 0f
Greece ... oo GR or a0 30 0

Hungary ... ... ... ....... HU W] 15 5 ot
legland . ... ... I 0 gkk 15 dd,mm 5 dd,mm 0

Imdia. ..o I 152 25w 15w o1
Indomesia . ... ... ..o ] 10 15 10 159
Irelamd . ... ......... ..., El bgk 15 mm 5 mm of
lgrael ..o |5 17hz 25w 12%: w o1
= IT 10g.h 15 mm 5 mm ot
Jamaica ... ... ... ........ JM 124 15 10 afp
dagam ... Lo L L JA 10 &,0.0d, 60 10 dd g, mim 5 o o, A, 00 0

Kazakhstan ............... KZ i0g 150 5 ot
Korea, South ... ........... KS 12 15 10 of
Latvia . ... oo oo L 10 g, kk 15w 5w of

* Those countries to which the U.S.-LL5.5.R. incoma tax treaty shll applies: Ammenia, Azerbaian, Balarus, Georgia, Kyrgyzstan, Moldova, Tajikistan, Tuskmenistan, and Uzbekistan,
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Table 1.Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties —For Withholding in 2012

- Taxpayers must meet the limitation on benefits provisions in the treaty, it any, 1o qualify for reduced withholding rates,
=l most cases, the Businass Profits article, rather than a reduced withholding tax rate, applies if the income is attribufable to a parmanant establishment of

the taxpayer in the United States.

Income Code Number 10 11 12
Royalties
Know-How/ Other
Industrial Industrial
Mame Code Equipment Royalties Patents Film & TV Copyrights

Auvstralia - ... Lo AS 30u 5 5 5 5
Austria ... AU 30u 0 0 10 ]
Bangladesh BiG d0u 10 10 10 10
Barbados BB 30u 5 -] -]

Belgivm ... ........... BE 30u 0 0 0 o
Bulgaria BU 30u 5 5 5

Canada . .. ............ CA 30u 0 [u] 10 o
China, People’s Rep.of . ... CH | 10w 0 10 10 10
Comm. of Independent States . . . . . 0 o 0 0

Cyprus ... .. .......... CY 30u 0 0 0

Czech Republic EZ 10 10 10 o
Denmark ... ........... DA 30w ] 0 0

Eaypt . ... ... ... ... EG | 30w a0 u 15 0 15
Estonia . . ............. EN ] 10 10 10 ]
Firland Fl dA0u ] 4] 4] o
France ............... FAR 30u 0 [v] [v] o
GEMMAnY . . ... ... GM 30u 0 0 0 ]
Greace GR 0 o 0 a o
Hungary ... ... ... .... HU 30u 0 [u] [u] ]
leland ... .. ... ... ... I1C 30w 5 0 5 o
India IM 10 15 13 15 15
Indonesia |n] 10 10 10 10 10
Ireland . .. ... ..o El 30u 0 o o 1]
lzrael 15 30w 15u 15 10 10
Italy IT 5 -] ] ] ]
Jameica .. ... ... L. JM 30u 10 10 10 10
Japan JA a0u 0 ee 0 @e 0 aa 0 e
Kazakhstan ............ KZ 10 10 10 10 10
Korea, South . . ... ... ... K& 30u 15 15 10 10
Latwla .. .............. LG 5 10 10 10 10
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Table 1.Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties—For Withholding in 2012
- Taxpayers must meet the limitation on benefits provisions in the treaty, it any, 1o qualify for reduced withholding rates,

=l most cases, the Businass Profits article, rather than a reduced withholding tax rate, applies if the income is attribufable to a parmanant establishment of
the taxpayer in the United States.

Income Code Number 1 -] 7 14
Intenest Dividends
Paid by U.5. Obligors — Paid by U.5. Qualifying for Direct Pensions and
Name Code General Corporations — General® Dividend Rate"® Annuities

Lithuania .. . .......... LH 10 g.kk 15w 5w of
Luxembowrg . . .. ... ... Lu Ogk 15w 5w 4]
Malta . .............. MT 10 q.j 15 dd,mm 5 dd,mm 0f
Mesies ... ... ........ MX 15 g.dd e hh 10 dd, mirn 5 e, i, 00 4]
Moroceo .. ........... MO 15 15 10 of
Metherlands . . ... ... ... ML Og 15 pp 5 gg,o0,pp 0fpp
Mew Zealand . ... ...... MZ 10 g.jj,nm 15 mm 5 mim, oo 4]
Norway .. ............ MO 10z 15 15 of
Pakistan .. ........... PK an 30 15 0]
Philippines . . .. ........ RP 15 25 20 30q
Paland ... ........... FL 1] 15 5 an
Paortugal PO 10gk 15w 5w of
Fomania RO 10 10 10 of
Russia . .......... ... RS Og 10 ff 51 ot
Slovak Republic ... ... .. LO 0g 15w 5w of
Slowventa .. ... ... ... .. Sl 54 15 mim 5 i of
South Africa . ... ....... SF 0 gii 15w 5w 151
Spain 5P 10 15w 10w 0f
Sl Lanka CE 10 g.jj 15 gg 15 a9 ot
Sweden SW 0g 15 dd.mm 5 dd,mm.oo 4]
Switzedand ... ........ sz Og.i 15w Sw 0
Thailand .. ........... TH 165492 15w 10w of
Trinidad & Tobago. . ... .. TD aa 30 an of
Tunisia ... ........... TS 15 20w 14 w af
Turkey . ............. TuU 154, mz 200w 15w 4]
Ukraine . . . ... ... ..... P 0g 15 ff 51 4]
United Kingdom ... ..... UK 0 g.eekk 15 ee,mm 5 ee,mm,o0 of
Vemezuela . . .......... WVE 10 g.kk 15 mim 5 i ot
Cher Countries ... ... .. 30 30 a0 30
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Table 1. Withholding Tax Rates on Income Other Than Personal Service Income Under Chapter 3, Internal
Revenue Code, and Income Tax Treaties—For Withholding in 2012
- Taxpayers must meet the limitation on benefits provisions in the treaty, it any, 1o qualify for reduced withholding rates,
peIn most cases, the Business Profits article, rather than a reduced withholding fax rate, applies if the income is attributable to a permanent establishment of
the taxpayer in the United States.

Income Code HNumber 10 1 12
Royalties
Know-how/ Other
Industrial Industrial
Name Code Equipment Royalties Patents Film & TV Copyrights
Lithuania . . .. ... .. LH 5 10 0 10 0
Luxembaourg . . . . . . . Lu 0w 4] o 0 o
Malta MT d0u 10 0 10 0
Mexico . ......... MX 10 10 10 10 10
Maroooo ... ... A [ A 10 10 10 10
Metherlands . . ML 30w 0 o o o
Mew Zealand . .. ... MZ d0u 5 5 5 5
Morway . ... ... ... MO AW 0 o 0 O
Pakistan .. ......... PK 0w 0 o ao0u o
Philippines. . ... ..... HF A0u 15 15 15 15
Poland . ......... FL AW 10 10 10 10
Partugal PO 10 10 o0 10 o
Romania . . ... .... RO A0u 15 15 10 0
Russia ... ....... RS d0u 4] o 0 o
Slovak Republic L 10 10 0 ] [
Slovenia .. ....... Sl d0u 5 5
South Africa . . . .. .. SF AW 0 o 0 0
Spain s B 10 10 8 5aa
Sri Lanka CE 0wy 10 0 i0 10
Sweden .. ... .... SW A 4] ] o o
Switzerand 52 dou o ¥ d0u
Thailand .. .. ... .. TH ] 15 15 5 5
Trinidad & Tobago T 3w 15 15 30y Do
Twnisia . ... ... T8 10 15 15 15 15
Turkey . ... ... ... TU 5 10 0 10 10
Wkraine . .. ....... U 30 u 10 pl 10 10
Upited Kingdem ... ... UK 0w 0 oe 0ee 0 ee 0 e
Vanazuela . . ........ WE L] 10 10 10 10
Other Countries . . . . a0 30 30 30 30
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* Mo U.S. tax is imposed on a percentage of any
dividend paid by a L5, corporation in existence
onJanuary 1, 2011, that received al least BO% of
its gross income from an active foreign business
for the 3-year period before the dividend is
declared. (See sections B71{{2HB) and B&1{d)
of the Internal Revenue Code.)

¥ The reduced rate applies to dividends paid by a
subsidiary to a foreign parent corporation that
has the required percantage of stock ownarship.
In some cases, the income of the subsidiary must
meel cerain requirements (e.g.. a cerain
percantaga of its total income must consist of
income other than dividends and interest).

° In most cases, if the person was receiving
pension distributions before March 31, 2000, the
distributions continue to be exampt from LS. tax.

4 In most cases, this rate applies only to pensions
not paid by a government. See specific treaty
rules for government pensions,

¢ Interest is exempt it (a) paid to certain financial
institutions or (b) paid on indebtedness from the
sale on credit of equipment or merchandise.

" Includes alimory.

4 Exemplion or reduced rate doas not apply to an
excess inclusion for a residual interest in a real
estate morigage investment conduit {REMIC).

" Interest paid or accrued on the sale of goods,
marchandise, or servicas batwean enlerprises is
exempt. Inferest paid or accrued on the sale on
credit of industrial, commercial, or scientific
property is axempt.

! The rate is 5% for trademarks and any
information for rentals of industrial, commercial,
or scientific equipment.

I Exemiption is not available when paid from a fund
under an employees’ pension or annuity plan, if
confributions to it are deductible under U5, fax
laws in determining taxable income of the
employer.

¥ The rate is 15% for interest determined with
reference 1o the profits of the issuer or one of its
associated enterprisas.

! Annuities purchased while the annuitant was not
a resident of the United States are not faxable,
The reduced rate applies If the distnbution is not
subject to a penalty for early withdrawal.

™ Confingant interest that does not qualify as
porilolic nterest is treated as a dividend and i
subject to the rate under column & or 7.

" The axemplion applies only lo interest on cradits,
loans, and other indebtedness connected with
the financing of trade between the United States
and the G5 member. It does not include
interast from the conduct of a general banking
business,

¢ The exemplion applies only to gains from the
sale or other disposition of property acguired by
gift or inhertance,

P The axemplion does not apply if the apphcable
past employment was perfarmed in the United
states while such person was a resident of the
United States, or if the annuity was purchased in
the Uniled States while such person was a
resident of the United States.

7 Annuities paid in retum for other than the
reciplent's services are exemnpl. For Bangladesh,
exemption does not apply to annuity received for
senvices rendered,

" Exemplion does nol apply 1o such interest paid
by a U.S. corporation to a Greek corporation
confrolling, directly or indirectly, more than 50
percent of the entire votling power in the paying

corparation.
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The rate for royalties with respect to tangible
personal property is 9.

Does not apply to annuities. For Denmark,
annuitias are exempl

Depending on the facts, the rale may be
determined by either the Business Profits article
of the Other Income article,

Tax imposed on 70% of gross rovalties for rentals
of industrial, commercial, or scientific equipment,
The rate in column & applies to dividends paid by
a regulated imvestrment company (RIC) or a real
estate investment trust [REIT). However, that
rate applies fo dividends paid by a REIT only if
the beneficial owner of the dividends is an
individual halding less than a 10%: infarest (25%:
in the case of Portugal, Spain, Thailand, and
Tunisia} in the REIT.

Aoyalties not faxed at the 5% or 8% rate are
taxed at a 10% rate, unless the rovally is
attributable 1o a permanent establishment of the
taxpayer in the United Stales.

The rate is 5% for the rental of langible personal
property.

The rate is 10% if the interest is paid on a loan
granted by a bank oF similar linancial instiution.
For Morway, the interest described in the
precading sentences is exempt. For Thailand,
the 10% rate alse applies 1o interest from an
arm's length sale on credit of aquipment,
merchandise, or services.

The rate is 8% for copyrights of sclentific work,
The rate is 5% for interest (a) beneficially owned
by & bank or ather financial institution (including
an insurance company) or (b) paid due to a sale
on credit of any industrial, commercial, or
scientific equipmeant, or of any mearchandise to an
enterprise,

The rate is 15% for copyrights of scientific work.
Amounts paid to a pension fund that are not
derved fram the carrying on of a business,
directly orindirectly, by the fund are exempt. This
includes dividends paid by a REIT only if the
conditions in foctnole mm are mel. For Sweden,
to be entitled to the exemption, the pension fund
must not sell or make a contract to sell the
holdimg fram which the dividend is derived within
2 months of the date the pension fund acquired
the haolding.

Exemplion or reduced rate does nol apply 1o
amount paid under, or as part of, a conduit
arrangement.

The rate in column & applies 1o dividends paid by
a regulated investment company {RIC).
Dividends paid by a real estate investment trust
(REIT} are subject to a 30% rate.

The rate applies to dividends paid by a real
estate investment trust (REIT) only if the
beneficial owner of the dividends is {a) an
individual holding less than a 10% interest in the
REIT, b} a parson halding not more than 5% of
any class of the REIT's stock and the dividends
are paid on stock that is publicly traded, or (¢} a
parson holding not more than a 10% interast in
the REIT and the REIT is diversified.

The rate is 4.9% for interest derived from (1)
lpans granted by banks and [Insurance
companies and (2) bonds or securities that are
regularly and substantially traded on a
recognized securities markel. The ratle ks 10% far
interast not describad in the precading sentence
and paid (i) by banks or (i) by the buyer of
machinery and equipment to the seller due 1o a
sale an cradit.

The exemption does not apply if (1) the recipient
was a U5, resident during the S-year period
before the date of payment, (2) the amount was
paid for employment performed in the United
States, and (3) the amount is not & periodic
paymaent, of 15 a lump-sum paymeant in leu of a
right to receive an annuity.

The rate is 15% [10% for Bulgaria; 30% for
Austria, Germany and Switzerland) for
contingent interest thal does not quality as
portfolio interest. In most cases, this is inferest
based on receipts, sales, income, or changes in
the value aof proparty.

The rate is 15% for interest determined with
reference to (&) receipts, sales, income, profits or
other cash flow of the deblor or a related person,
{b) any change in the value of any property of the
debtar or a related person, or (g} any dividend,
parinership distnbution, of similar paymeant made
by the debtor or ralated person.

The rate is 4.95% if the interest is beneficially
owned by a financial institution (including an
insurance company).

™5 The rate in column 6 applies o dividands paid by

n

El

(]

P

a regulated investment company (RIC) or real
estate investment trust (REIT). Howewver, that
rate applies fo dividends paid by a REIT anly if
the beneficial owner of the dividends is (a) an
individual {or pension fund, in some cases)
holding not more than a 10% intarast in the REIT,
{b) a person halding not more than 5% of any
class of the REIT's stock and the dividends are
paid on stock that is publicly traded, or (¢} a
persan holding not more than a 10% interest in
the REIT and the REIT is diversified.

Interest received by a financial instiution =
exempt. In some cases, the exemption does naot
apply if the interest is paid as part of an
arrangement Invalving back-to-back loans ar
othar arrangement that is economically
equivalent and intended to have a similar effect
o back-to-back loans.

Dividends received from an 80%-owned
corporate subsidiary are exempt if cerain
conditions are met. For Japan, dividends
receed from a more than 50% owned corporale
subsidiary are exempt if certain conditions are
met,

The rate in column & applies o dividends paid by
a regulated investment company (RIC) or real
estate investmeant trust (REIT). However, that
rate applies 1o dividends paid by a REIT anly if
the beneficial owner of the dividends s (a) an
individual holding not more than a 25% interest in
the REIT, (b) a person holding not more than 5%
of any class of the REIT's stock and the
dividends are paid on stock that is publichy
traded, of {c) a person holding mot mone than a
10% interest in the REIT and the REIT is
diversified, or {d} a Dutch belegginginstelling.
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Refers to income code numbers under which the
meome i5 reporled on Forms 1042-5, Personal
senvices must be performed by a nonresident allen
individual who is a resident of the specified treaty
couniry.

Applies only If training or expenence s recelved
from & person other than alien's emgloyer.

The exemplion does not apply to incoma raceived
lar parfarming services in the United Stales as an
entertainer or a sportsman. However, this income is
exampl for U5, ncome tax if the visit is (a)
substantially supported by public Tunds of Lkrame,
its poltical subdivisions, or kocal authorities, or (b)
made under a specific arrangement agraed fo by
the governments of the trealy counties,

Does not apply 1o compensation for research work
primarily for private benafit.

Grant must be from a nonprofit organization. In
many cases, the exemption also applles to
amounts from either the U.5. or foreign
government. For Indonesia and the Methedands,
the exempiion also applies if the amount | swarded
under a technical assistance program entered nto
by tha United States or the foreign government, or
its politcal subdivisions or local authoritkes.
Reimbursed expenses are not taken into account in
figuring any maximum compensation o which the
exemplion applies, For Japan and Trinidad and
Tobago, only reimbursed ftravel expenses &re
disregardad in figuring the maximum
cempensalion,

Exempiion does nat apply o the extent income s
attributable to the recipient’s fixed U.5. base. For
residents of Korea and Norway, the liked base must
be malntained for more than 182 days (for Morway,
30 days in the case of the explaration or exploitation
ol he seabed and sub-scil and thedr nalural
resources), for residents of Marocoo, the fixed base
muest be maintained for more than B9 days.

Dioes not apply to fees paid to a director of a ULS.
corporation.

Does not apply o compensation for research waork
for ather than the U.S. educational institution (or, for
Italy, & medical facility hal s prirmarily publichy
funded) inwolved.

Applies to any additional period that a full-tme
Sludent needs o complete the educalional
requirements as a candidale for a postgraduate or
professional degree from a recognized educational
nstitution,

Applies only 1o full-ime student or fraines,

Fees paid 1o & resident of the treaty country for
services parformad in the United States as a
director ol a LS, corporabion are subject o LS
1ax.

Exemption does not apply if, during the immediately
pracading period, such indnidual clamed the
benefits of Aricle 23(1).

Does mot apply to compensation paid to public
enterlaners that is more than $100 a day.

Dees nob apply 1o payments from the Mational
Instifutes of Healh under s Visting Associate
Program and Wisiting Scientist Program.
Exemplion applies only if the compensation is
subject to tax in the country of residence,

The exemption does not apply if the employee’s
compensation is borme by a permanent
eslablishment (or in some cases a lived base) that
the employer has in the United States.

The exemption also applies if the employer is a
permanent establishment in the trealy country but
= not & realdent of the treaty country,

Applies also to a parficipant in & program
sponsored by the U.S. Government or an
mlarnational organization,

The exemgtion |5 also extended to joumalists and
correspondents who are temporarily in the LS. for
periods not longer than 2 years and who receie
compensation from abroad,
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Also exempt are amounts of up to $10,000 raceived
fram U.S, sources o provide ordinary living
expenses, For students, the amount will be less
than 510,000, determined on a case by case basis.
‘Withhodding may De reguired il the Tactors on which
the treaty exemption 8 based may not be
determinable until after the close of the tax year.
Alhbeles and enlertaingers may be able lo enber nlo
a central withholding agreement with the IHS for
reduced withholding provided certain requirements
are mel

A student o lraines may choose to be Irealed as a
LS. resident for tax purposes. If the choice is
mada, it may not be changed without the consent of
The LS, compaetent aulhoily,

Does not apply 1o amounts received in excess of
reasonable fees payable to all directors of the
cormpany lor allending rmeetings in the Uniled
States,

Exemption does mot apply if gross receipts
(inchuding reimbursements) exceed this amount.
Exemplion does not apply o nel incorme exceeds
thizs amaount.

Exemption doee not apply to payments bome by a
permanan! establishment in the Uniled Slales or
pald by & U5, ciizen or resident or the federal,
state, or local govermment.

Exemption does not apply i compensation {or
gross Income for the Philippines and Romania)
exceads this amount.

The exemption applies only io incoma from
aclivities performed under special cullural
exchange programs agreed to by the LS. and
Chinese governments.

Exemplion does nol apply il gross receipls (or
compensation for Portugal and Venezuela),
including reimbursements, exceed this amount.
Income i% fully exermpt it visit 10 the Uniled States is
substantially suppored by public funds of the treaty
country or its political subdivisions or local
aulhoribes,

The E-yaar limit pertaing l:}l'll'g' 1o I:raining or
research,

Compensation from employment diracily
connecled with a place of business thal s nol a
permanent establishment s exempt if the alien s
prasant in the United States for a period not
ﬂcu-::ing 12 eonsecutive months Cnmpmaﬂnn
for technical services directly connected with the
application of a right or property giving rise o a
rayally is exempl il the services ane provided as part
of a confract granting the use of the rght or
property.

Exempdion does not apply if, during the immadiatehy
preceding period, the individual claimed the
penefits of Aricla 21.

Exempdion does not apply if, during the immadiatehy
preceding period, the individual claimed the
benefits of Aricle 22.

Exemption does not apply if the individual either (a)
claimed the Denehl of Arlicle 27(5) during a
pravious visit, or (b) during the immediately
preceding period, claimed the benefit of Article
21(1), (2}, or (3],

Exemption applies only to compensation for
personal services parformed in connection with, or
mcadental to, the individuals study, research, or
tramning.

If the compensation exceeds $400 per day, the
aentertainer may be taxed on the full amount. If the
individual receives a liked amount Tor more than
one performance, the amount is prorated owver the
number of days the individual perfarms the services
(including refusarsals),

a1

A5

av

55

Exempdion doas not apply if, during the immadiatehy
preceding period, the individual claimed the
benefits of Aicle 22(1).

Exemption does not apply if, during the
immedialely preceding perod, the individual
claimed the benefits of Article 24{1),

The combined benefit for teaching cannot exceed 5
WEErS.

Exemplion does nob apply il, during e immadiabehy
preceding period, the individual claimed the
benafits of Ardicla 18(1).

Exemplion doas not apply if the individual either (a)
previously claimed the benefit of this Article, or (k)
during the immediately preceding period, claimed
the banefit of Aricle 23. The benefits under Articles
22 and 23 cannot be claimed at the same time.
The combined perniod of benefits under Articles 20
and 21{1) cannot excesd 5 years.

Exemplion does nol apply il the individual
previously claimed the benefit of this Article.

The time limit pertains only to an apprentice or
business trainae.

Exemplion does nol apply if gross receipls exceed
this amaount,

Fees peid to a resident of the treaty country for
services as a director of a U.S. comporation ang
sublect to U.S. tax, wnless the services are
performed in the country of residence.

Exemplion does not apply if gross receipts excead
this amount. Incorme is ully exernpl @ vsil 1o the
United States is substantially supported by public
funds of the treaty country or its political
subdivisions or local autharities,

A 210,000 lemit applies if the expense & bome by a
permanant establishment or a fixed base in the
Uniled Slates. Exemglion does nol apply il the
reciplent mantains a permanent establishment in
the U.5. with which the income is effectively
connecled,

This provision does not apply if these activities ane
substantially supported by a nonprofit organization
or by public funds of the treaty country or its political
subdivisions or local authorities. For Indonesia and
the Fhillipines, the competent authorty of the
sending state must cerify that the visit qualifies.
Exemplion does nol apply il gross receipls,
including reimbursements, exceed this amount
during the year. Incomea is fully exermpt i visit is
wholly or maanly supported by public funds of one or
both of the treaty countries or their political
subdivisions or local authorities.

Exemplion applies 1o a business apprentice
(trainee) only for & period not exceeding 1 year (2
years for Belgium and Bulgaria) from the date of
arrival in the United Slates,

Treated as business profits under Articks 7 (V) of
the treaty.

Employment with a team which participates in a
league with regularly scheduled games in bolh
counfries s covered under the provisions for
depandant personal services.

Exgmplion does nol apply il during the immaediatbehy
preceding perod, the individual claimed the benefit
of Articke 20(2). (3), or (4).

Labor or personal services performed in connection
wilh the exploration or exploitation of the seabed
and sub-soil and their natural resowrces is fully
exampt for a panod of 60 days in the tax year.
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Table 3. List of Tax Treaties (Updated through December 31, 2011)

Applicable Treasury

Official Text General Explanations
Country Symbal® Effective Date? Citation or Treasury Decision (T.D.)
Australia TIAS 10773 Dec, 1, 1983 1986-2 C.B. 220 1986-2 C.B. 246
Protocol TIAS Jan, 1, 2004
Ausiria TIAS Jan, 1, 1999
Bangladesh TIAS Jan. 1, 2007
Barbados TIAS 11090 Jan. 1, 1984 1991-2 C.B. 436 1991-2 C.B. 466
Protocol TIAS Jan. 1, 1994
Protocol TIAS Jan. 1, 2005
Belgium TIAS Jan. 1, 2008
Bulgaria TiaS Jan. 1, 2009
Canada® TIAS 11087 Jan. 1, 1985 19862 C_B. 258 19872 C.B. 298
Pratocol TIAS Jan. 1, 1996
Protocol TIAS Dec. 16, 1997
Protocol TIAS Jan, 1, 2009
China, People's Republic of TIAS 12085 Jan, 1, 1987 1988-1 C.B. 414 1988-1 C.B. 447
Commaonwealth of Independent
States? TIAS 8225 Jan, 1, 1976 1976-2 C.B. 463 1876-2 C.B. 475
Cyprus TIAS 10965 Jan, 1, 1986 1989-2 C.B. 280 1989-2 C.B. 314
Czech Republic TIAS Jan, 1, 1993
Drenmark TIAS Jan, 1, 2001
Protocol TIAS Jan. 1, 2008
Egvpt TIAS 10149 Jan. 1, 1982 1982-1 CB. 219 19682-1 C.B. 243
Estonia TIAS Jan. 1, 2000
Finland TIAS 12101 Jan. 1, 1991
Protocol TIaS Jan. 1, 2008
France TIAS Jan. 1, 1998
Protocol TIAS Jan. 1, 2007
Protocol TIAS Jan. 1, 2009
Garmany TIAS Jan. 1, 1990
Protocol TIAS Jan, 1, 2008
Greace TIAS 2002 Jan, 1, 1953 1958-2 CB. 1054 T.D. 6108, 1954-2 C.B. 638
Hungary TIAS 9560 Jan, 1, 1980 1980-1 C.B. 333 1980-1 C.B. 354
lceland TIAS Jan, 1, 2009
India TIAS Jan, 1, 1991
Indonesia TIAS 11593 Jan, 1, 19490
Ireland TIAS Jan. 1, 1998
Israel TIAS Jan. 1, 1995
[taly TIAS Jan. 1, 2010
Jamaica TIAS 10207 Jan, 1, 1982 1982-1 C.B. 257 19582-1 C.B. 23
Japan TIAS Jan. 1, 2005
Kazakhstan TIAS Jan. 1, 1996
Korea, Republic of TIAS 9506 Jan. 1, 1980 18979.2 CB. 435 1979.2 C.B. 458
Latvia TIAS Jan. 1, 2000
Lithuania TIAS Jan, 1, 2000
Luxembourg TIAS Jan. 1, 2001
Malta TIas Jan, 1, 2011
Mexico TIAS Jan, 1,1984
Protocol TIAS Oict. 26, 1085
Protocol TIAS Jan, 1, 2004
Morocoo TIAS 10195 Jan, 1, 1951 1952-2 C.B. 405 1952-2 C.B. 427
Metherlands TIAS Jan. 1, 1994
Protocol TIAS Jan. 1, 2005
Mew Zealand TIAS 10772 Mo, 2, 1983 1990-2 CB. 274 1990-2 C.B. 303
Protocol TIAS Jan. 1, 2011
Momnway TIAS 7474 Jan. 1, 1971 18731 C.B. 668 19731 C.B. 693
Protocol TIAS 10208 Jan. 1, 1982 1982.2 CB. 440 1982.2 C.B. 454

Publication 515 (2012)

Page 59

EFTA01128959



Table 3. (continued)

Applicable Treasury
Official Text General Explanations
Country Symbol® Effective Date? Citation or Treasury Decision (T.D.)

Pakistan TIAS 4232 Jan, 1, 1959 1960-2 C.B. 846 T.D. 6431, 1960-1 C.B. 755
Philippinas TIAS 10417 Jan, 1, 1983 1984-2 C.B. 384 1984-2 C.B. 412
Paoland TIAS 8486 Jan, 1, 1974 19771 CB. 416 19771 C.B, 427
Partugal TIAS Jan. 1, 1996
Romania TIAS B228 Jan. 1, 1974 1976-2 C.B. 492 1976-2 C.B. 504
Russia TIAS Jan. 1, 1994
Slovak Republic TIAS Jan. 1, 1993
Slovenia TiaS Jan. 1, 2002
South Africa TIAS Jan. 1, 1998
Spain TIAS Jan. 1, 1991
S Lanka TIAS Jan, 1, 2004
Sweden TIAS Jan, 1, 1995

Pratocal TIas Jan, 1, 2007
Switzarland TIAS Jan, 1, 1998
Thailand TIAS Jan, 1, 1998
Trinidad and Tebago TIAS 7047 Jan, 1, 1970 1971-2 C.B. 479
Tunisia TIAS Jan, 1, 1990
Turkeay TIAS Jan, 1, 1998
Ukraine TIAS Jan. 1, 2001
United Kingdom TIAS Jan. 1, 2004
Venezuela TIAS Jan. 1, 2000

1 TIAS) — Treaties and Oiher International Act Series,
2 Indorrnation on the trealy can be found in Publicalion 597, Information on the Uniled States-Canada income Tax Trealy.

® The UL.S-U.5.5 A income tax trealy applies 1o the countries of Ammenla, Azerbaljan, Belarus, Georgla, Kyrgyzstan, Moldova, Tajikistan, Turkrmenistan, and Uzbelistan.

+ Date listed is the effective date for most income laxes. Chack the trealy andior protocel for ather effective dates, including, lor exampla, taxes

withheld at source.
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How To Get Tax Help

You can get help with unresolved
tax isswes, order free publications
and forms, ask tax questons, and
get information from the IRS in sev-
eral ways. By selecting the method
that is best for you, you will have
quick and easy access to tax halp.

Free help with your return.  Free
help in preparing your retumn is
available nationwide fram
IRS-cartifiad volunteers. The Vol-
unteer Income Tax Assistance
(VITA) program is designed to help
low-moderate income taxpayers
and the Tax Counseling for the Eld-
erly (TCE) program is designed 1o
assist taxpayers age 60 and older
with their tax returns. Most VITA
and TCE sites offer free electronic
filing and all volunteers will let you
know about credits and deductions
you may be entitled to claim. To
find the nearest VITA or TCE site,
visit IRS.gov or call
1-800-906-9887 or
1-800-829-1040,

As part of the TCE program,
AARP offers the Tax-Aide counsel-
ing program, To find the nearest
AARP Tax-Aide site, call
1-B88-227-THED or visil AARP's
wabsite at
WWW.8a/p. orgsmone)rtaxaide.

For more information on these
programs, go to IRS.gov and enter
kayword “VITA™ in the upper
right-hand comer.

E Internet. You can access

the IRS website at
IRS.gov 24 hours a day, 7
days a weak to:

#» Check the status of your 2011
refund, Go to IRS.gov and
click on Where's My Refund.
Wait at least 72 hours after
the IRS acknowledges recaipt
of your e-filed retum, or 3 1o 4
weeks after mailing a paper
retumn. If you filed Form 8379
with your return, wait 14
weeks (11 weaks if you filad
electronically). Have your
2017 tax retum available so0
you can provide your social
security number, yvour filing
status, and the exact whole
dallar armount of your refund.

= E-file your retum. Find out
abaout commercial tax prepa-
ration and e-file services
available free to eligible tax-
payars.

= Download forms, including
talking tax forms, instructions,
and publications,

= Order IRS products online,
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* Resaarch your tax questions
anline,

# Search publications online by
fopic or keyword,

* Use tha online Intermal Reve-
nue Code, regulations, or
ather official guidanca.

* Yiew |Internal Revenue Bulle-
tins {IRBz) published in the
last few years,

* Figure your withhalding al-
lowances using the withhold-
ing calculator onling at Wiy,
irs.gowindividuals.

# Determine if Form 6251 must
be filed by using our Alterna-
tive Minimum Tax (AMT) As-
sistant available online at
www, ins.gov/individuals,

* Sign up to receive local and
natiznal tax news by email,

* Get information an starting
and aperating a small busi-
nass.

O

= Ordering forms, insiructions,
and publications. Call
1-800-TAX-FORM
{1-800-829-3676) to order
current-year forms, instruc-
fions, and publications, and
prior-year forms and instruc-
fions, You should receive
your order within 10 days.

Phone. Many services
are available by phone,

» Asking lax guestions. Call the
IRS with your tax questions at
1-B00-829-1040.

* Salving problams. You can
get face-to-face help solving
tax problems every business
day in IRS Taxpayer Assig-
tance Centers. An employee
can explain IRS letters, re-
quest adjustments to your ac-
count, or help you setup a
payment plan, Call your local
Taxpayer Assistance Center
for an appointment. To find
the number, go fo wiww.irs,
gowiocaiconfacts ar look in
the phone book under United
States Government, Intermal
Revenue Service.

® TTY/TDD eguipment. If you
have access to TTY,/TDD
equipment, call
1-800-829-4059 to ask tax
questions or to order forms
and publications.

* TeleTax topics. Call
1-800-825-4477 to listen to

pre-recorded massages cov-
ering various tax topics.

#* Refund information. You can
check the status of your re-
fund on the new IRS phone
app. Download the free
IRS2Go app by visiting the
iTunes app store or the An-
drold Marketplace. IRS2Go s
a new way to provide you
with infermation and teols. Te
check the status of your re-
fund by phone, call
1-B00-829-4477 (automatad
refund information 24 hours a
day, 7 days a week). Wait at
least 72 hours after the IRS
acknowledges recelpt of your
e-filed retum, or 3 to 4 weeks
after mailing a paper return, If
you filed Formm 8379 with your
retum, wait 14 weeks (11
weeks if you filed electroni-
cally). Have your 2011 tax ra-
furn available so you can
provide your social security
number, your filing status,
and the exact whole dollar
amaount of your refund. If you
check the status of your re-
fund and are not given the
date it will be issued, pleasa
wait until the next week
before checking back.

& Ofher refund informafion. To
check the status of a
prior-year refund or amended
returm refund, call
1-B00-829-1040.

Evaluating the guality of our
telephone services. To onsure
IRS representatives give accurate,
courteous, and professional an-
Swaers, we use saveral methods to
evaluate the guality of our tele-
phong servicas, One mathod is for
a second IRS represantative to ls-
ten in on or record random tele-
phana calls, Another is to ask some
callers 1o complete a short survey
at the end of the call.

* FProducts. You can walk in to
many post offices, librares,
and IR offices to pick up
certain farms, instructions,
and publications, Somea IRS
offices, libraries, grocery
stores, copy centers, city and
county governmeant offices,
credit unions, and office sup-
ply stores have a collection of
products available ta print
from a CD or photocopy from
reproducible proofs. Also,

Walk-in. Many products
and services are available
on a walk-in basis.

some |RS offices and libraries
have the Internal Revenue
Code, regulations, Internal
Revenue Bulletins, and Cu-
mulative Bulletins available
for rasearch purposes.

® Services. You can walk in to
your local Taxpayer Assis-
tance Center every business
day for personal, face-to-face
tax help. An employes can
axplain IRS lattars, requast
adjustments to your tax ac-
count, or help you set up a
payment plan. If you need to
resalve a tax problem, have
guastions about how tha tax
law applies 1o your individual
tax return, of you are more
comforable talking with
SOMmeonsa in person, visit your
local Taxpayar Assistanca
Center where you can spread
out your records and talk with
an IRS represantative
face-to-face, Mo appointmeant
is necassary —just walk in. If
you prefer, yvou can call your
local Center and leave a mes-
sage requesting an appoint-
ment o resolve a tax account
issue. A representative will
call you back within 2 busi-
ness days to schedule an
in-parson appointment at your
conveniance. If you have an
ongoing, complex tax account
problem or a special need,
such as a disability, an ap-
pointment can be reguested.
All other issues will be han-
died without an appointment.
To find the number of your
local office, go to
www. irs.gowlocalcontacts or
look in the phone book under
United States Government,
Internal Revenue Senvice.
@ arder for forms, instruc-
ticnz, and publications to
the address below. You should re-
celve a response within 10 days
after your request is received.

Mail. You can send your

Internal Revenue Service
1201 M. Mitsubishi Mmay
Bloaminglon, IL 617056-8613

Taxpayer Advocate Service,
The Taxpayer Advocate Service
[TAS) is vour voice at the IRS. Qur
job is to ensure that every taxpayer
is treated fairly, and that you know
and understand your rights. We of-
fer free help to guide you through
the often-confusing process of
resolving tax problems that you ha-
ven't been able o solve on your
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own. Remember, the worst thing
you can do is nothing at all.

TAS can help if you can't re-
solve your problem with the IRS
and:

* Your problem is causing fi-
nancial difficulties for you,
your family, or your business.

= You face (of your business is
facing) an immeadiate threat of
adverse action.

= You have tried repeatedly fo
contact the IRS but no one
hasz responded, or tha IRS
has not responded to you by
the date promised.

If you gualify for cur help, we'll do
everything we can to get your prob-
lem resghved. You will be assigned
to one advocate who will be with
you at every tum. We have offices
in every state, the District of Colum-
bia, and Puertc Rico. Although
TAS is independent within the IRS,
our advocates know how to work
with the IRS to get your problems
resalved. And our services are al-
ways free.

As a taxpayer, you have righis
that the IRS must abide by in its

can help you understand these
rights,

If wou think TAS might be able
to help you, call your local advo-
cata, whose number is in your
phone book and on our waebsite at
www.irs. goviadvacate, You can
also call our tolkfree number at
1-B77-777-4778.

TAS also handles large-scale or
systemic problems that affect many
taxpayers. If you know of one of
these broad issues, pleasa repart it
o us through our Systemic Adva-
cacy Managemeant System at wivw.
irs.goviadvocate.

Low Income Taxpayer Clinics
(LITCs). Low Income Taxpayer
Clinics (LITCs) are indepandent
from the IRS. Some clinics serve
individuals whaose income is below
a cerain level and who need to
resolve a tax problem. These clin-
ics provide professional represen-
tation before the IRS or in court on
audits, appeals, tax collection dis-
putes, and other issues for free or
far a small fes. Some clinics can
provide information about taxpayer
rights and responsibilities in many
different languages for individuals
who speak English as a second
language, For more information
and to find a clinic near you, see

Low Income Taxpayer Clnic List,
This publication is also available by
calling 1-800-829-3676 or at your
lecal IRS office.

Free tax services. Fublication
910, IRE Guide to Free Tax Serv-
ices, is your guide to IRS servicas
and resources. Learn about free
tax information from the IRS, in-
cluding publications, services, and
education and assistance pro-
grams. The publication also has an
index of over 100 TeleTax topics
(recorded tax information) you can
listen 1o on the lalephana. The ma-
jority of the information and serv-
ices listed in this publication are
available to you free of charga. If
there is a fee associated with a
resaurce or sarvice, it s listed in the
publication.

Accessible versions of IRS pub-
lizhed products are available on re-
quest in a varnety of altemative
formats for people with disabilities.

DVD for tax products.
You can order Publication
1796, IRS Tax Products
DWD, and obtain:

& Current-year forms, instruc-
ficns, and publications.

* Tax Map: an electronic re-
search laal and finding aid.

* Tax law frequently asked
guestions.

#* Tax Topics from the IRS tele-
phane response system,

* |nternal Revenue Code—Ti-
tie 26 of the U.S. Coda.

# Links to other Internet based
Tax Research Materials.

# Fill-in, print, and save fea-
tures for most tax forms,

#* |nlarnal Revenue Bullelins.

#* Tollfree and amail technical
support.

* Two releases during the year.
— The first release will ship
the beginning of January
2012,

— The final release will ship
the beginning of March 2012,

Purchasa the DVD from National
Technical Information Service
(MTIS) at www.irs. gowcdorders for
530 (no handiing fee) or call
1-B77-233-6767 toll frea to buy the
DVD for $30 (plus a 6 handling
fee).

dealings with you. Our tax loolkitat  the LITC page on www.irs. gowad- * Prior-year forms, instructions, [
www. TaxpayerAdvocate. irs.gov  vocale or IRS Publication 4134, and publications,
- To help us develop a more useful index, please let us know if you have ideas for index entries.
Index " See “Comments and Suggestions” in the “Introduction” for the ways you can reach us.
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